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Abstract

This paper aims to present the difference between dissimulation and negli-
gence in the context of the failure of an ecclesiastical superior to react to a viola-
tion of the law. The institution of dissimulation is presented on the basis of avail-
able research. In order to show the essence of this canonical institution as clearly
as possible, reference is made to the general theory of the legal act. It is pointed
out that dissimulation does not involve the essence of the dissimulated act, but its
accidental element, i.e., the circumstances. By presenting the general assumptions
of dissimulation, the author shows how to distinguish dissimulation from negli-
gence. This can enable determination whether an ecclesiastical superior is legally
and morally accountable for failing to act against a violation of the law.

Keywords: dissimulation, dispensation, toleration, ecclesiastical superior, ecclesias-
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Abstrakt

Autor niniejszego opracowania podjal si¢ przedstawienia réznicy pomiedzy
dysymulacjg a zaniedbaniem w kontekscie zaniechania reakcji przelozonego ko-
$cielnego na ztamanie prawa. Na podstawie dostepnych opracowan przedstawit
instytucje dysymulacji. Aby jak najwyrazniej ukazac istote dzialania tej instytucji
kanonicznej odnidst si¢ do generalnej teorii aktu prawnego. Wskazal, ze dysymula-
cja nie jest zwigzana z istotowa cze$cig aktu, ktory podlega dysymulacji, lecz opiera
sie na przypadlosciowej czesci tego aktu, czyli na okolicznosciach. Przedstawiajac
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generalne zalozenia dysymulacji wykazat, w jaki sposéb odroézni¢ ja od zaniedba-

nia. To moze pozwoli¢ na okreSlenie, czy przelozony koscielny ponosi odpowie-

dzialno$¢ prawng i moralng za zaniechanie dzialania przeciw ztamaniu prawa.

Slowa kluczowe: dysymulacja, dyspensa, tolerancja, przelozony koscielny, teoria
prawa koscielnego, normy ogélne

Introduction

One of the tasks of an ecclesiastical superior is to ensure that the laws
are obeyed. This is his duty, the performance of which may be evaluated.
We were reminded about that by Pope Francis, who in his Apostolic Let-
ter Come una madre amorevole' addressed the issue of superiors failing
to react to cases of sexual abuse. In the life of the Church and its activities
in the areas of teaching, sanctification and governance, violations of the law
do occur. As history shows, not all of them are addressed by church su-
periors. Some of these situations may become grounds for holding super-
visors accountable for negligence. But what if a church superior willingly
neglected this duty and considered that in a given situation it would be
better not to react? This might be because he expected that his reaction
could bring greater evil than the violation itself, so he resolved to ignore
the infringement. Such conduct is not unfamiliar to the canonical tradition,
as the institution of dissimulation has been known for centuries. This anal-
ysis aims to provide a general description of this institution and compare it
with negligence. In this regard, the paper may contribute to the evaluation
of the criteria that are used to determine the legal and moral responsibility
of church superiors for failing to respond to violations of the law.

1. Dissimulation

1.1. The concept of dissimulation

Dissimulation refers to deliberate failure to notice (ignoring) a law vio-
lation for serious or important reasons [Pree 2019, 93-94]. Olivero, as well
as Aymans and Morsdorf, defined it as “turning a blind eye” deliberately

! Franciscus PP., Litterae apostolicae motu proprio datae Come una madre amorevole
(04.06.2016), AAS 108 (2016), p. 715-17; English text available at: https://www.vatican.va/
content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20160604_
come-una-madre-amorevole.html [henceforth: CMA].
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- on the part of a competent authority - to some evil that either cannot be
prevented or, if prevented, may give rise to more serious evil [Olivero 1953,
65-66; Aymans and Morsdorf 1991, 273; Pree 2000, 413]. Lefebvre pointed
out that this concealment could be due to any of the following: 1) the su-
perior’s inability to intervene, 2) his willing to avoid scandal, 3) uncertainty
of the future, or 4) the lack of public awareness, 5) the desire to maintain
the status quo at all costs, or 6) the inability to oppose the offender be-
cause he could not accept sanctions. It can also result 7) from a reluctance
to grant a dispensation or an act of tolerance [Lefebvre 1947, 607]. Di Pauli
further pointed out 8) the futility of applying the law [Di Pauli 1912, 397].
This was endorsed by Pree, who maintained that ecclesiastical authority
was well aware that a response was impossible of harmful [Pree 2019, 93-
94]. In dissimulation, the Church turns a blind eye, as it were, in order not
to see what is going on because it is unable to change the situation [Aymans
and Morsdorf 1991, 273]. Olivero offered an important hypothesis by high-
lighting that dissimulation is not just feigned ignorance, but a deviation
from the norm that mandates sanction. Thus, it is forgiving by pretending
[Olivero 1953, 78].

The practice of dissimulation has been known in the Church for cen-
turies. It was particularly relevant in the era of the Holy Inquisition, when
in certain moments it was the only option to stay protected from inquisi-
torial persecution [Prosperi 2009]. As Di Pauli reminded, dissimulation is
in constant use in the Church. Its significance is very accurately captured
by Pope Gregory XVT’s instruction of 22 May 1841, addressed to the bish-
ops of Austria regarding mixed marriages. It includes the following state-
ment: Sedes Apostolica solet mala illa patienter dissimulare, quae vel impediri
omnino nequeunt, vel si impediantur, funestioribus etiam incommodis facilem
aditum patefacere possunt (The Holy See has the habit of patiently dissimu-
lating/overlooking those misfortunes that either cannot be prevented at all,
or if prevented, can easily lead to even more pernicious inconveniences)
[Di Pauli 1912, 150-51]. Therefore, the use of dissimulation springs from
an undeniable necessity, because it hinges on the factual situation.

To offer a complete definition of the concept of dissimulation, it is also
necessary to indicate the various names of this institution featured in ca-
nonical sources. Di Pauli mentioned, for example: dissimulare poteris (c. 2;
c. 3;¢c. 5 Comp. I, 4, 6; c. 4 Comp. I, 4, 10). He also indicated: sub silentio
et dissimulatione poteris preterire (c. 1 Comp. I, 4, 14), conniventibus occulis
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tollerare (c. 2. Comp. I, 1, 9), sub dissimulatione transire (c. 15. X, 3, 39),
sub dissimulatione poteris sustinere (c. 3. X. 4, 15). There are others men-
tioned: silere poteris, prudenter dissimules, ecclesiastica prudentia dissimulare
[ibid., 254]. As Di Pauli pointed out, dissimulation is a fact, which is not de-
termined by the terminology used, but by the general implication of the de-
cree in question [ibid., note 1].

1.2. The subject and object of dissimulation

Considering the concept of dissimulation presented above, the following
elements of this canonical institution can be identified: 1) the subject, which
is church authority [Aymans and Morsdorf 1991, 273]; under the current
codification? it is provided for in Canon 129 § 1; 2) the object — a legal
situation contrary to the canonical legal order. It is therefore reprehensible
and legally relevant behaviour [Caprara and Sammassimo 2019, 290].

It should be noted, however, that for dissimulation to occur, certain con-
ditions must be met. On the part of the subject - the ecclesiastical authori-
ty, it will be a knowledge of the legal situation that is at odds with to the ca-
nonical legal order, and a sufficient examination of the matter to be able
to assess the consequences of a possible response. There are no require-
ments for the subject of dissimulation. It is immaterial what matter it per-
tains to, or what personal or territorial scope it has, but the only relevant
issue is the circumstances. If they indicate that responding to a violation
will do more harm than ignoring it, then dissimulation is justified [Aymans
and Morsdorf 1991, 273]. Once the adverse circumstances cease, dissimula-
tion loses its legitimacy.

1.3. Dissimulation in light of the general theory of the legal act

As noted by Olivero and Pree, dissimulation does not mean that an in-
fringement of law is acceptable but boils down only to the negative fact
of not imposing sanctions [Olivero 1953, 70; Pree 2019, 94]. Therefore,
we cannot say that dissimulation contributes to the law positively [Olivero
1953, 79]. So, dissimulation as a legal device will not be found in positive

2 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars 1II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.
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law. By applying it, the ecclesiastical authority does not create a new legal
situation. Dzierzon was right in underscoring that dissimulation is a legal
fiction [Dzierzon 2020, 69]. Nonetheless, it is very apparent that this in-
stitution is closely linked to legal acts. Thus, it can be described as a kind
of legal situation.

Thus, taking into account the general theory of the legal act, we should
see what elements underpin the institution in question. From the perspective
of the subject of dissimulation (church authority), no act has been placed,
for authority is silent, turning a blind eye to evil [Aymans and Morsdorf
1991, 273]. Things look different for the object of dissimulation. The theory
of the legal act indicates that a specific legal act consists of essential ele-
ments (e.g., its validity) and accidental elements (e.g., things like legitimacy
or the circumstances). Thus, a violation of the law can be viewed as a fact
of law (better: a counter-legal fact), which in its essence contravenes the ca-
nonical order. In this framework, it is clear that dissimulation does not in-
volve the essence of the counter-legal fact, but is, as it were, “suspended”
in its circumstances. Dissimulation is just a legal fiction [Dzierzon 2020,
69]. The essence of the counter-legal fact is still contrary to the canonical
legal order, and the ecclesiastical authority makes its non-action conditional
on the circumstances. Stripping the counter-legal fact of these elements will
make dissimulation lose its legitimacy and a different response from the ec-
clesiastical authority will be needed. The reaction would have to be resolute
enough to touch the essence of the counter-legal fact. It would have to be
an act involving the ontic core of this fact — either dismissing it or incorpo-
rating it into the legal order of the Church.

1.4. Dissimulation as an interim activity

Since dissimulation does not mean that an infringement is endorsed, it
is merely an interim measure applied in anticipation of the cessation of ei-
ther the infringement itself or the circumstances preventing the ecclesias-
tical authority from acting. Therefore, dissimulation is always temporary,
never definitive, because it lasts only as long as adverse circumstances per-
sist and cannot be remedied [Aymans and Morsdorf 1991, 273]. In this
vein, Pree stressed that the temporary nature of dissimulation is related
to the duration of the tenuous state of affairs [Pree 2000, 413]. Olivero,
on the other hand, argued that the temporary aspect originates in the fact
that dissimulation does not give rise to any new situation for the trespasser.
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He may not even have a notion that his superior is aware of his actions.
Thus, a legally regulated and obligating situation does not arise [Olive-
ro 1953, 81]. Regarding temporality, Di Pauli rightly noticed that there is
dissimulatio perpetua, intended to forget [Di Pauli 1912, 257]. In this case,
the dissimulation would be temporary to the extent that it would cease
by being forgotten.

Dzierzon argued that in dissimulation, what is considered legitimate
and valid in fact is not [Dzierzon 2020, 69]. This recognition is only ex-
trinsic, as internally it cannot affect the illicit nature of a specific situation
or conduct. Pree pointed out that dissimulation is a canonical institution
of a strictly negative character [Pree 2019, 94]. It follows that dissimula-
tion does not involve the essential elements of the infringement, but springs
from its specific circumstances. Dissimulation does not make a law vi-
olation legal, but for legitimate reasons makes the ecclesiastical authority
pretend not to know about it (ignorance). This institution permits viola-
tions only in a negative way - the church superior does not act ex officio
in the external forum against the violator, and sometimes does not even
address his request [Michiels 1949, 680]. From the offender’s perspective,
dissimulation does not imply approval, but serves to avoid problems [Ay-
mans and Morsdorf 1991, 273].

1.5. Effects of dissimulation

In light of the above, we can distinguish between the direct and indi-
rect effects of dissimulation. The direct effect is that evil is not escalated,
which is also a direct effect of dissimulation. Auguscik, on the other hand,
pointed out that the purpose of dissimulation is the spiritual well-being
of the person [Auguscik 2014, 23]. This can be perceived as an indirect,
but also ultimate, purpose of this canonical institution. If dissimulation
were not aimed at non-escalation of evil, it would not be justifiable. In such
a case one could speak of guilt, culpa or dolus [Di Pauli 1912, 397]. Among
the indirect effects, two can be distinguished: the failure of church authority
to act, which is viewed as a means of achieving a direct effect, and the lack
of penal sanction against the offender.
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1.6. Types of dissimulation

For completeness of our analysis here, it is worth indicating several dis-
tinctions within dissimulation, as this will help to demonstrate the multi-
farious nature of this institution. To this end, we shall draw on Di Pauli
and Olivero.

The first to be mentioned are dissimulationes legis and dissimulationes
facti. This distinction is not redundant but has far-reaching significance.
This is because one would often be more comfortable hiding the ex-
istence of the law - that is, disregarding it while examining specific cas-
es. On the other hand, it would be more appropriate to dissimulate a fact
or relationship that, under the rigor iuris, should not occur [Di Pauli 1912,
254-55; Olivero 1953, 94-97].

The moment when dissimulation occurs is also important. A distinction
can be made between dissimulatio ante factum and dissimulatio post factum.
On this classification, dissimulation is characterised by the moment of oc-
currence in relation to an act or state of affairs. As noted by Di Pauli, dis-
simulationes ante factum occur primarily in dissimulations of law, as long
as the facts affected by the dissimulated law are such that allow it. How-
ever, such dissimulations also occur independently of the dissimulation
of the law. Dissimulatio post factum is the most common type of dissimula-
tion, which Di Pauli defines as ordinary. This is also because sooner or later
dissimulatio ante factum turns into dissimulatio post factum [Di Pauli 1912,
255-56; Olivero 1953, 97-99].

Another distinction concerns the forum affected by dissimulation - dis-
simulatio pro foro externo and dissimulatio pro foro interno. From Di Pau-
li's considerations it follows that dissimulation in the internal forum takes
place very frequently, especially with regard to the sacrament of penance
[Caprara and Sammassimo 2019, 294]. This may be because dissimula-
tion of this type does not tend to cause scandal or harm the public interest
of the Church. It is also important to make a reservation that not every dis-
simulation involving the internal forum can be justifiable in the external fo-
rum [Di Pauli 1912, 256; Olivero 1953, 91-93]. Olivero further pointed out
that for dissimulation in the sacramental forum to be justifiable, it is neces-
sary that the subject the dissimulation show good faith [Olivero 1953, 67].

In regard to the scope of dissimulation, one distinguishes between
dissimulatio absoluta and dissimulatio relativa. Di Pauli demonstrated
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the difference using the example of a judges reference to an invalid mar-
riage. Dissimulatio relativa, in his opinion, occurs when a judge who
is aware that the marriage in question is invalid, does not act ex officio
and shuts his eyes to that. Dissimulatio absoluta occurs if a marriage has
been denounced to him, thus obliging him to take action, but he continues
to pretend he knew nothing [Di Pauli 1912, 256-57]. It is worth noting that
Olivero’s publication omitted this difference.

The next distinction involves temporal issues. In this division, Di Pauli
points to dissimulatio perpetua and dissimulatio temporaria. This distinction
can also betray the purpose of a specific dissimulation. Dissimulatio perpet-
ua is aimed at forgetting. When dissimulatio temporaria occurs, the subject
takes time until the circumstances change or, for example, the authorities
complete necessary proceedings that otherwise would allow an equita-
ble and valid response. Sometimes such a dissimulation in a specific case
appears as the only viable solution [Di Pauli 1912, 257; Olivero 1953,
107-108].

Under another distinction, dissimulation can involve a matter that con-
tradicts the law or is beside the law. Di Pauli referred to these two types
as dissmulatio contra legem and dissimulatio praeter legem, respectively. He
pointed out that dissimulation refers principally to contra legem situations,
but cases of dissimulation praeter legem can also occur. This happens when
res dissimulata is not at odds with the law, because it has not yet been reg-
ulated by the law - especially in disciplinary matters, but also in pastoral
work [Di Pauli 1912, 257; Olivero 1953, 99-100].

The next distinction is made between dissimulatio rei invalidae and dis-
simulatio rei illicitae. Here, a given fact is considered in terms of how greatly
its invalidity or illiceity nature affects the legitimacy or duration of the dis-
simulation [Di Pauli 1912, 257-58; Olivero 1953, 104-105]. This distinction
does not undermine the outlined concept of viewing dissimulation in light
of the general theory of the legal act; instead, it clearly explicitly that dis-
simulation cannot change the nature of the dissimulated fact — what is in-
valid or illicit will remain so.

Dissimulatio totalis versus dissimulatio partialis is yet another distinc-
tion. Here, the object of dissimulation is either a whole act - both its va-
lidity and liceity (dissimulatio totalis) — or its part, either validity or liceity
(dissimulatio partialis) [Di Pauli 1912, 258; Olivero 1953, 105-106].
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The distinction between dissimulatio singularis and dissimulatio cumula-
tiva is intended to indicate whether the dissimulation involves a single case
or several of them [Di Pauli 1912, 258; Olivero 1953, 107].

Further, dissimulation can be tacit or express — dissimulatio tacita or dis-
simulatio expressa. The latter occurs, according to Di Pauli, when a dissim-
ulatory decree is issued using the dissimulare poteris formula. It can also
occur when dissimulation concerning a specific case is obvious, as not all
cases of dissimulation are expressis verbis. Most often, however, dissimula-
tion is tacit [Di Pauli 1912, 258; Olivero 1953, 108].

In relation to openness, one can distinguish between dissimulatio occulta
and dissimulatio notoria: the former occurs when either the fact of dissimu-
lation or the dissimulated thing is unknown. The latter concerns dissimula-
tions that are notorious [Di Pauli 1912, 258; Olivero 1953, 108-109].

The opposition dissimulatio rei vs. dissimulation personae shows what is
dissimulated: an individual or the action he takes. Di Pauli says that dis-
simulatio personae can take place, for example, in pastoral care. A pastor
can dissimulate cohabitating persons, but by saying sermons on Christian
morality he can allude to the conduct of the dissimulated persons [Di Pauli
1912, 258-59]. On this reading, it is possible to dissimulate not only a single
person, but an entire group [Olivero 1953, 27].

Last but not least, there is a distinction between dissimulatio materialis
and dissimulatio formalis. What matters here is which element of the act is
dissimulated: either its content or the form, respectively. Formal dissimula-
tion can occur when, for example, a dispensation has been given with re-
spect to the material part, but not the formal part [Di Pauli 1912, 259]. This
difference was ommitted by Olivero.

1.7. Dissimulation vs. toleration and dispensation
1.7.1. Dissimulation vs. toleration

The canonical legal order also envisages the institution of toleration.
It is very similar to dissimulation, but there is one crucial point of differ-
ence: the fact that the ecclesiastical authority does not conceal the existence
of a tolerated fact [ibid., 404]. The definition makes it clear that toleration
is a willingness to allow something that is declared explicitly. It occurs af-
ter all arguments for and against have been weighed. Pazdzior noted that
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the canonical studies on the attitude of toleration mention “a disposition
of an indulgent and benevolent nature, from which stems a reasoned judge-
ment that prescribes, for just reasons, to patiently endure certain states
that are inconvenient and even contrary to our views” [Pazdzior 2001,
650]. Tolerance can also involve an explicit permission (positive act) issued
by a competent church authority, which harbours some reservations about
a particular act [Aymans-Morsdorf 1991, 273]. Capello pointed out that tol-
eration involves a negative admission of evil [Capello 1923, 345, note 269].
Dissimulation, in contrast, does not carry a positive moment of concession.
Dissimulation does not entail approval of a law infringement but is merely
limited to the negative fact of not imposing sanctions [Olivero 1953, 70;
Pree 2019, 94]. In the case of toleration, the applicable norm is not abro-
gated. While studying the general structure of toleration, Olivero noticed
that warrants conduct that is different from what the universal rule de-
scribes. However, the rule stays and is not abrogated, and addressees are
presented with the alternative between a conduct that is consistent with it
or with lex tolerans [Olivero 1953, 201]. Aymans and Moérsdorf, on the oth-
er hand, argued that toleration and dissimulation practically overlap in im-
plying in a given case the non-application of a principle of ecclesiastical
law. The logical consequence is that violations of the law go unpunished,
especially that no discomfort is to be felt — if the Church, at least implicit-
ly, admits that it is not willing to generate or take any sanctions [Aymans
and Morsdorf 1991, 273].

The distinction between tolerantia tacita and dissimulatio tacita is
an interesting issue. On the face of it, they are no different because they
are not revealed. That a specific fact will be tacitly tolerated or dissimu-
lated is not determined by the ecclesiastical superior. Decisive here is
the nature of the fact tolerated or dissimulated [Di Pauli 1912, 405]. It
should be noted, though, that while dissimulation can also apply to acts
contra fidem et mores, tolerance cannot [ibid.] If these could be tolerated,
it would mean that the ecclesiastical authority approves such conduct. So it
is preferable to “turn a blind eye” to some situations, hence the institution
of dissimulation.

1.7.2. Dissimulation vs. dispensation

Dispensation is a legal remedy provided by positive law. In current
legislation, the basic provisions for this canonical institution are found
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in Canons 85-93 CIC/83. The ecclesiastical legislator provides it is “a relaxa-
tion of a merely ecclesiastical law in a particular case” (Canon 85). Dispen-
sations are granted by “those who possess executive power within the limits
of their competence, as well as by those who have the power to dispense
explicitly or implicitly either by the law itself or by legitimate delegation”
(Canon 85). The Canon indicates that the object of dispensation is a pure-
ly ecclesiastical law (lex mere ecclesiasticae). It follows that the formula-
tion presumes the impossibility of granting a dispensation from divine law
and limits its scope only to laws issued by the ecclesiastical authority. How-
ever, we ought to bear in mind that the ecclesiastical authority, by virtue
of the power granted to it by Christ himself, has the jurisdiction to prom-
ulgate and concretise divine law and to dispense from it [Sobanski 2001,
76-77]. By virtue of this power the Church grants dispensations from laws
that are binding by the power of divine law. These include, for example,
a dispensation from a contracted but unconsummated marriage, a Pauline
privilege based dispensation from a marriage, or a dispensation from vows
[Gatkowski 2013, 68-73]. For dispensation does not entail an abrogation
of the law, but a recognition that for a given situation it would be proper
and legal to disapply it. As Galkowski points out, the purpose of the dis-
pensation is the well-being of an individual who is in a difficult situation,
and this calls for special solutions [ibid, 73].

As a canonical institution, dispensation gives rise to a novel legal situa-
tion [Fornés 1998, 143; Baura de la Pefia 1999, 385]. It is, so to speak, lex
specialis vis-a-vis lex generalis, which the ecclesiastical authority considers
inapplicable to the circumstances. This is what sets dissimulation apart. Dis-
pensation is a legal act, action [Dzierzon 2020, 69-70]. It is an act of grace
that puts a particular action - despite its inconsistency with the gener-
al norm - in its proper place within the legal order without violating it.
Dispensation leads to the realization of good, while dissimulation results
in the non-escalation of wrongdoing. Dissimulation does not entail approv-
al of a law infringement but is merely limited to the negative fact of not
imposing sanctions [Pree 2019, 94].

Interstingly, some claim that dissimulation involves a tacit dispensa-
tion (dispensa tacita). Lefebvre cited, for example, Fellinus Sandaeus, who
claimed that the pope’s silent dissimulation contains a dispensation [Lefeb-
vre 1947, 621]. This opinion may result from the impression that if church
authority - and in this case the supreme authority - turns a blind eye
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to violations of the law, it apparently accepts them. In his critique of such
positions, Michiels stressed that the nature of the two institutions is quite
different [Michiels 1949, 680]. It is also worth quoting Di Pauli, who point-
ed out that it is difficult to distinguish tacit dispensation from tacit dissim-
ulation other than by referring to the will of the superior [Di Pauli 1912,
411]. Pazdzior thus rightly noted that the difference between dissimulation
and tacit dispensation lies in the situation of the superior; by dissimulat-
ing his hands are tied by the ramifications that could arise in the event
of strong opposition. The case is different when a tacit dispensation is
granted. Furthermore, in the case of dissimulation the ecclesiastical au-
thority is completely passive, and shows a positive act of will with its tacit
dispensation [Pazdzior 2000, 520]. It should also be remembered that dis-
simulation, on many accounts, makes up for the shortcomings that dispen-
sation cannot satisfy owing to material or formal requirements [Michiels
1949, 680-81]. As Pree and Baura de la Pefia showed, this can often apply
to cases in which a dispensation would not be possible because divine law
was violated [Pree 2019, 94; Baura de la Pefia 1999, 385]. However, it seems
appropriate at this point to recall that there are dispensations from divine
law, so the impossibility to apply a dispensation can be better accounted
for by the category of canonical equity.

To round up our discussion of the differences between dispensation
and dissimulation, we can refer to the general theory of the legal act al-
ready outlined. The ecclesiastical authority, by applying a dispensation
to a counter-legal fact, directly affects its essence and makes it compatible
with the Church’s legal order. This brings the whole act into compliance
with it. It can be clearly seen that a new legal situation is created [Fornés
1998, 143; Baura de la Pefia 1999, 385]. The counter-legal fact becomes
a fact of law, because the dispensation transforms its ontic core. The case is
very different with dissimulation because, as already shown, it is based only
on its circumstances.

1.8. Cessation of dissimulation

Dissimulation may not cease as a result of a positive act of ecclesiastical
power in line with the formula “from now on I don't dissimulate, but I also
don’t act” This would still be dissimulation. Dissimulation would cease if it
were transformed into a different institution, such as tolerance or dispen-
sation. In such cases, however, there would occur a positive act directed
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at the counter-legal fact, and this, being completely alien to dissimulation,
would replace it in whole or in part. Dissimulation may also cease when
the ecclesiastical authority no longer realizes that there is a specific coun-
ter-legal fact that dissimulates [Di Pauli 1912, 257].

The ecclesiastical authority is obliged to stop dissimulation when the cir-
cumstances that prevented action cease. According to the theory of legal act
presented here, the anchor for dissimulation would disappear. If the author-
ity continued to ignore the law violation, it would no longer be dissimula-
tion, but negligence [ibid., 397].

2. Negligence

Canon 1378 § 2 of the 1983 Code provides for a criminal sanction
for culpable negligence (culpabili neglegentia): “A person who, through
culpable negligence, unlawfully and with harm to another or scandal, per-
forms or omits an act of ecclesiastical power or office or function, is to be
punished according to the provision of can. 1336 §§ 2-4, without prejudice
to the obligation of repairing the harm” (Canon 1378 § 2). In light of this
canon, culpable negligence means a lack of diligence in the performance
of an act of governance, ecclesiastical office or task, as a result of which
personal harm or indignation is caused [Kaleta 2022, 255]. As Kaleta not-
ed, this negligence stems from taking or failing to take action. The result
of this negligence is supposed to be someone’s harm or indignation [ibid.,
256]. Further, he pointed out that this negligence consists in the exercise
of ecclesiastical power, office or task that requires taking a specified meas-
ure [ibid., 256]. In light of this canon, we can notice that negligence from
which no harm or indignation would issue is not subject to penalty.

Regarding the obligation to react to violations of the law, the Church
legislator provided regulation contained in Canon 1341 CIC/83, whereby
the ordinary is obliged to initiate judicial or administrative proceedings
to impose or declare a penalty, when he considers that the means of pasto-
ral care — especially a fraternal correction, a warning or admonition - are
not sufficient to restore justice, reform the offender, and repair the scan-
dal (Canon 1341). Krukowski noted that the ordinary’s obligation to de-
cide on penal process arises only after measures of pastoral care have been
exhausted [Krukowski 2022, 139]. In light of the canon in question, it is
clear that the ordinary is obliged to respond to violations of the law. What
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type of corrective or expiatory device he will use is of secondary impor-
tance in this case.

In addition to the CIC/83, various regulations on the response of supe-
riors to abuse are found in other documents. Such an important source is,
for example, the motu proprio Vos estis lux mundi of Pope Francis of 7 May
2019.° With regard to an ecclesiastical superior, it criminalizes failure to re-
act to sexual abuse of minors or helpless persons. The Pope indicated that it
is criminal to obstruct to impede or obstruct proceedings (secular and ec-
clesiastical) against a cleric or religious who commits this offence [Majer
2020, 145]. Another document envisaging the liability of church superiors
for negligence with regard to the exercise of their office, and especially with
regard to crimes of sexual abuse against minors and “vulnerable adults,” is
the CMA. It enabled a punitive removal of church hierarchs and higher re-
ligious superiors from office for negligence in this regard. In discussing it,
Majer pointed out that a diocesan bishop can be removed from office if “he
has through negligence committed or through omission facilitated acts that
have caused grave harm to others, either to physical persons or to the com-
munity as a whole” (Article 1 § 1 CMA) [ibid. 146]. He specified that
these include physical, spiritual or material harm [ibid.]. In the latter part
of his text, he presents criteria for the removal of a bishop from office, such
as the lack of diligence in the exercise of office, even in very serious degree,
and even without serious moral fault (Article 1 § 2 of the CMA) [ibid.].
Regarding crimes involving minors or vulnerable adults, a grave lack
of diligence is enough (Article 1 § 3 CMA) [ibid.]. As Majer rightly noted,
the removal from office in question is not a punitive “deprivation” of of-
fice. The CMA is not a penal law, so removal from office would be done
administratively. Moreover, it would not be necessary to prove the bishop’s
“guilt as it is enough to state that his negligence caused harm [ibid.]. It
would therefore be obligatory to indicate a causal link between negligence
and damage [ibid.].

3 Franciscus PP., Litterae apostolicae motu proprio datae Vos estis lux mundi (07.05.2019),
AAS 111 (2019), p. 823-32; English text available at: https://www.vatican.va/content/
francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-
aggiornato.html [henceforth: VELM].


https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
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3. Dissimulation vs. neglect: A comparison

Although dissimulation and negligence occur when the ecclesiastical au-
thority omits to respond, they can be easily distinguished. First, dissimula-
tion as a canonical institution demonstrates the flexibility of the law and not
its violation. This is reflected in the search for justice and mercy, whose
common denominator is canonical equity. In this sense, canonical equity
expresses a higher form of justice. As Gerosa noted, it is related to caritas
and to divine misericordia [Gerosa 2003, 154]. Augusécik underscored that
such an understanding of these fundamental determinants eliminates le-
gal arbitrariness, and influencing the creation of law, the framework for its
concretisation is determined [Auguscik 2014, 19]. Second, in dissimulation,
a specific situation is seen in its entirety, and the best solution is sought.
Although using dissimulation is a negative act (or rather non-action), one
cannot speak of negligence. This is because the ecclesiastical authority has
analysed the matter and decided that “it is better not to see it” Moreover,
it was even ready to react, but for various reasons it is not good under
the circumstances.

In negligence, not only a lack of reaction or an inadequate response
occur, but also a misjudgement of the matter. Negligence can arise when
the ecclesiastical authority defines a wrong hierarchy of goods and recog-
nises, for example, that it is better to be silent about a fact before it becomes
public. However, when the response of the authority in a particular case
could put an end to the harm that a particular person may be experiencing,
then the hierarchy of goods can be considered to have been formulated in-
correctly. Baura de la Pefia strongly emphasized that if someone’s rights are
infringed (harm is done), dissimulation is certainly not justifiable [Baura de
la Pefia 2015, 33]. Negligence is also the improper exercise of one’s office.
This includes culpable ignorance of the basic knowledge that a superior
should have. If the lack of this knowledge has contributed to harm or other
damage, then the negligence of the office holder is apparent, and this can
sometimes give rise to his criminal liability. It should also be recalled that
in circumstances where dissimulation should cease, it becomes mandatory
for the ecclesiastical authority to respond. When this is omitted, there is
a possibility of negligence.
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Conclusion

Inactivity or “turning a blind eye” to law violations that take place
in the Church are not always criminal phenomena. The institution
of dissimulation we have discussed shows how complex and multifacet-
ed is the problem of the ecclesiastical authority failing to react. The goal
of the above reflections was to draw a line between dissimulation and neg-
ligence. The latter clearly emphasises a specific harm, damage, and miscon-
duct in office. In contrast, dissimulation consists in conscious recognition
that it is better not to react to avoid the perpetration of a greater evil. Ca-
nonical sources can be helpful in assessing what it is more important to pro-
tect. In this case, of special relevance are the CIC/83, VELM and CMA.
There, one finds criteria for the evaluation of responses of church superiors,
and the liability they incur for their actions vis-a-vis a particular evil. With-
in such a framework, it is possible to build a hierarchy of values that cannot
be reshuffled to justify dissimulation. In light of the considerations present-
ed in this paper, it can be concluded that sometimes a departure from rigor
iuris is advisable. For all that, there are situations in which a superior’s lack
of response is negative. Therefore, in order to determine the legal and mor-
al responsibility of superiors for omitting to take action, each situation
should be examined thoroughly, considering its multidimensional character
and the arguments used by a particular superior to justify his decision not
to act.
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