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ANALYSIS OF THE CANONICAL PENAL PROCESS
IN LIGHT OF THE MINIMUM CONDITIONS
OF THE ADVERSARIAL PRINCIPLE’

ANALIZA KANONICZNEGO PROCESU KARNEGO
Z PERSPEKTYWY MINIMALNYCH WARUNKOW
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Abstract

The article covers the issue of the scope of the adversarial principle in the ca-
nonical penal process. In this context, consideration is given to the minimum con-
ditions for the adversarial nature of the proceedings in the canonical process under
analysis with regard to its elements, i.e. action as a procedural impulse, the desig-
nation of the object of the trial, the parties to the dispute and the person com-
petent to settle it, equality of the litigants, the minimum disposition of the par-
ties, the procedural authority with the attributes of independence and impartiality.
In conclusion, it should be stated that the judicial penal process generally meets
the minimum conditions for the validity of the adversarial principle.

Keywords: canon law, adversarial principle, penal process

Abstrakt

Artykul porusza problematyke zakresu obowigzywania zasady kontradyktoryj-
noéci w kanonicznym procesie karnym. W tym kontekscie rozwazania dotycza mi-
nimalnych warunkéw kontradyktoryjnosci postepowania w analizowanym procesie
kanonicznym w odniesieniu do jego elementdw, tj. skarga jako impulsu proceso-
wy, oznaczenie przedmiotu procesu, strony sporu i podmiot uprawniony do jego
rozstrzygniecia, rownouprawnienie stron procesowych, minimum dyspozycyjnosci

* The article is an outcome of the research project no. UMO-2017/25/N/HS5/02554, funded
by the National Science Centre.
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stron, organ procesowy wyposazony w atrybuty niezawisto$ci i bezstronnosci.
W konkluzji nalezy stwierdzi¢, iz kanoniczny proces karno-sagdowego spelnia za-
sadniczo minimalne warunki obowigzywania zasady kontradyktoryjnosci.

Stowa kluczowe: prawo kanoniczne, zasada kontradyktoryjnosci, proces karny
Introduction

An analysis of issues related to canon criminal law must start with
a reflection on the very essence of understanding criminal law sensu lar-
go. In this connection, a reference will be made to Pope Francis’ address
to the delegates of the International Association of Penal Law delivered
on 23 October 2014, in which he underscored that criminal law should
be understood as the “ultima ratio [...], as the last resort to punishment,
limited to the most serious cases against the individual and collective in-
terests most worthy of protection”’ Francis notes that criminal justice,
that is, the application of a penal sanction in response to a crime is essen-
tial but not exhausted by the sole act of punishing the perpetrator. This
is because finding an offender guilty of the imputed act and causing him
or her the inconvenience of the penalty is not doing justice in this sense
[Grzeskowiak 2006, 51].

Essentially, canonical penal process was normalized by the 1983 Code
of Canon Law,? in Canons 1717-1719, which provide for preliminary in-
vestigation preceding the principal proceedings. Canons 1720-1728 regulate
the main course of the process, providing for two modes of canonical penal
process: the administrative penal mode, which seeks to impose or declare
a canonical punishment extrajudicially, and the canonical trial. The ad-
versarial principle is implemented mainly before a first instance tribunal,
and therefore in our considerations here the issue of the administrative pe-
nal mode will be barely touched upon, with more emphasis on the judicial
penal process. To the extent necessary, reference will also be made to action

1 Francis, Address of Pope Francis to the Delegates of the International Association of Penal
Law (23.10.2014); English text available at: https://www.vatican.va/content/francesco/en/
speeches/2014/october/documents/papa-francesco_20141023_associazione-internazionale-
diritto-penale.html [accessed: 03.08.2019].

2 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars 1II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83].


https://www.vatican.va/content/francesco/en/speeches/2014/october/documents/papa-francesco_20141023_associazione-internazionale-diritto-penale.html
https://www.vatican.va/content/francesco/en/speeches/2014/october/documents/papa-francesco_20141023_associazione-internazionale-diritto-penale.html
https://www.vatican.va/content/francesco/en/speeches/2014/october/documents/papa-francesco_20141023_associazione-internazionale-diritto-penale.html
https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html

to repair damages, regulated in Canons 1729-1731 CIC/83 and the regula-
tion of the 1917 Code of Canon Law.’

The scope of the adversarial principle in the canonical penal process
will be examined by referring to the minimum conditions for the adver-
sarial character of the process such as: an action brought to initiate judi-
cial proceedings, the identification of the object of the process, the litigants
and the body competent to settle it, equality of the litigants, the minimum
disposition of the parties, the presence of a procedural authority with
the attributes of independence and impartiality. An analysis of the adver-
sarial principle in the context of the canonical penal process and in light
of the above-mentioned conditions will allow us to answer the question
which of those elements are the most prominent and which are subject
to limitations. In this connection, it might also be considered what are
the sources and consequences of the adversarial formula so constructed.

In view of the fact that criminal law entails an inherently repressive
procedure, the guarantees that specific provisions provide for the defend-
ant gain prominence. The rights and obligations of the accused need to be
looked at from the initial phase of the proceedings to legal instruments
for conducting the “battle” during the judicial proceedings, and finally, pos-
sibilities to appeal against the settlement rendered. For it goes without say-
ing that in any trial, especially a penal process, the right of defence plays
a significant role.

Before embarking on any closer examination of the conditions for ad-
versarial formula, we also need to address the manner in which penal pro-
cess is regulated by the CIC/83 norms. On the face of it, one can notice that
a regulation of the entire penal process in just fifteen canons would be im-
possible were it not for the fact that they are in fact the proper norms of ca-
nonical penal proceedings, not of the ordinary adversarial process. It fol-
lows that for unregulated issues, the disposition of Canon 1728 § 1 CIC/83
makes reference to prescripts related to trials in general and ordinary con-
tentious process, with the application of special prescripts governing matters
that concern the public good, unless the nature of things indicates other-
wise. Therefore, when issues of the adversarial principle in the penal pro-
cess are examined, our comments will refer first and foremost to the proper

3 Codex Iuris Canonici Pii X Pontificis Maximi iussu digestus Benedicti Papae XV auctoritate
promulgatus (27.05.1917), AAS 9 (1917), pars I, p. 1-593 [henceforth: CIC/17].
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norms of canonical penal procedure, referring — only to the extent neces-
sary — to the ordinary adversarial process. This way of presenting the sub-
ject matter at hand will better elucidate the essence and characteristics
of this procedure.

1. Action as an Impetus for Proceedings

The initiation of a penal process under canon law is preceded by a pre-
liminary investigation, which pursuant to Canon 1717 § 1 CIC/83 is initi-
ated by an ordinary who has received information of a delict which seems
probable. He can conduct the process single-handedly, or through an ap-
propriate person, in order to carefully examine the facts and circumstances
of the offence and the perpetrator’s sanity, except when the process appears
to be completely unnecessary.* The positive condition for the initiation
of a preliminary investigation is information about a delict, which has
at least a semblance of truth,” with the negative condition being the redun-
dancy of proceedings. A similar regulation appears in CIC/17, where under
Canon 1939 § 1 a detailed investigation was not necessary if the delict was
notorious and absolutely certain [Pawluk 1978, 119].6

Essentially, under CIC/17, reporting a crime to a superior was also vol-
untary. However, cases were also cited where the duty was urgent because
the faith or religion was under threat, or to avoid or eradicate other public

4 Incidentally, it has been considered in the literature on the subject how widely the term
‘ordinary’ should be interpreted as used in Canon 1717 § 1 CIC/83 in relation to local
ordinaries; it has been argued that a preliminary investigation can be initiated only by those
competent to do so, namely, ecclesiastical authorities who have proper episcopal, ordinary
power, encompassing legislative, executive and judicial functions. Therefore, vicars general
and bishops will not have this competence, while the judicial vicar [officialis] indeed has
judicial authority, but his task is to conduct the penal process [Krukowski 2007, 402].

Some authors point out that for a trial to be initiated “there must be a high probability that
an ecclesiastical delict has been committed” [Green 2000, 1807].

Canon 1939 § 1 CIC/17: “Si delictum nec notorium sit nec omnino certum, sed innotuerit
sive ex rumore et publica fama, sive ex denuntiatione, sive ex querela damni, sive ex
inquisitione generali ab Ordinario facta, sive alia quavis ratione, antequam quis citetur
ad respondendum de delicto, inquisitio specialis est praemittenda ut constet an et quo
fundamento innitatur imputatio.”

5]

=N
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evil” On the other hand, in cases of solicitation® or enrolment of a cler-
ic in an association whose purpose was to oppose the Church or legiti-
mate secular authority,’ notification was mandatory [Pawluk 1978, 115].
The current code offers no norms requiring the faithful to report a delict,
although their moral obligation to do so is emphasised in the case when
grave and pressing reasons arise from natural and ecclesiastical law or from
a threat to the faith or the good of the Church, or when they make it possi-
ble to avert a possible evil [Loza 2011, 1289]. Failure to denounce does not
entail negative legal consequences for a member of the faithful. Important-
ly, though, the denunciation must be legal, submitted by a private or pub-
lic person with a view to punishing the perpetrator of the act. In con-
trast, an evangelical denunciation (Matthew 18:15-19),"° whose purpose is
to improve the alleged offender, does not constitute grounds for a prelim-
inary investigation. In this sense, the person reporting treats the offender
as a brother, entrusting him or her to the ordinary’s care as their spiritual
father. In other words, it can be assumed that only a legal denunciation
provides the grounds for initiating proceedings, made by a private or pub-
lic person, and the goal is to punish the perpetrator for an act that meets
the criteria of an offence [Krukowski 2011, passim]."

Referring to secular law, Andrzej Mizinski noted that a notitia criminis
immediately gives rise to the necessity of instituting a penal process, where-
as the situation is radically different in the canonical penal process. Consid-
ering a possible investigation and the responsibility for an offence, by taking

7 Canon 1935 § 2 CIC/17: “Imo obligatio denuntiationis urget quotiescunque ad id quis
adigitur sive lege vel peculiari legitimo praecepto, sive ex ipsa naturali lege ob fidei vel
religionis periculum vel aliud imminens publicum malum.”

8 Canon 2368 § 2 CIC/17: “Fidelis vero, qui scienter omiserit eum, a quo sollicitatus fuerit,
intra mensem denuntiare contra praescriptum can. 904, incurrit in excommunicationem
latae sententiae nemini reservatam, non absolvendus nisi postquam obligationi satisfecerit
aut se satisfacturum serio promiserit.”

9 Canon 2336 § 2 CIC/17: “Insuper clerici et religiosi nomen dantes sectae massonicae
aliisque similibus associationibus denuntiari debent Sacrae Congregationi S. Officii.”

10 Holy Bible, New International Version (Biblica, 2011). Available at: www.biblegateway.com.

11Tt should be noted that the CIC/83 does not identify sources of information so obtained;
thus, in respect of CIC/17 we can say they are: information gathered by the ordinary
concerning the maintenance of discipline in the Church, a denunciation, made properly
by an official or a private person, an action for damages resulting from an offence, rumours
and public information [Grochowina 2013, 80].
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part in these proceedings as an authority with de facto unlimited power -
geared in the first instance to applying pastoral measures — an ordinary may
decide to initiate penal proceedings when these measures prove insufficient
or ineffective [Mizinski 2001a, 122]."> The proceedings conducted as part
of a preliminary investigation launched by a report filed with the ordinary
are conducted to avoid unnecessary and detrimental trials, as well as those
without sufficient factual and legal grounding. These proceedings are not
tantamount to bringing an action or filing a penal complaint [Loza 2011,
1289].1

Pursuant to Canon 1718 § 1 CIC/83, only when a preliminary investiga-
tion and evidence taking are complete should the ordinary decide whether
proceedings are to be instituted for the purpose of imposing or declaring
punishment, taking into account Canon 1341 and deciding whether to fol-
low a judicial process or to make use of an extrajudicial decree. Canon
1718 § 1 makes it explicit that this prescript is not an independent basis
for the initiation of canonical penal proceedings, for only when the norms
contained in Canon 1341 are factored in, it is possible to initiate canonical
penal proceedings. From the canon in question, however, two trial modes
follow explicitly: judicial or administrative if a positive decision is made
on the need for further canonical penal proceedings.

The basic mode of proceeding in canonical penal cases is to conduct
judicial penal proceedings, so the ordinary, when deciding on this way
of conducting the trial, in accordance with the disposition of Canon 1721
§ 1 hands over the preliminary investigation file to the promoter of jus-
tice. It should be underscored that only the promoter of justice is actively

12 As a marginal note to secular law, it should be noted that Mizinski is right only with regard
to countries applying the legalism principle; in those where the opportunism principle
applies, for example, in countries applying the Angolan system and in Belgium, Cyprus,
France, Luxembourg and others, the procedural authority may not initiate proceedings
on the grounds that the public interest in a particular matters makes proceedings pointless
[Walto$ and Hofmanski 2016, 294-96].

13 There is no consensus in the canonist literature as to whether the preliminary investigation
is an integral part of a judicial penal process or whether it has an administrative nature
with all the consequences that go with it [Mizinski 2001b, 60]. An intermediate concept
was proposed by Michal Grochowina, indicating that the preliminary investigation is
an integral part of the penal process, although it is an administrative act per se if considered
in isolation [Grochowina 2013, 97].
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entitled to file a libellus, exercising a public function in the Church sim-
ilar to the role of a prosecutor in civil legislation. The promoter is com-
petent to file an accusation and provide evidence that has been collected
in the preliminary investigation and new evidence, too. In this perspec-
tive, it should be considered essential for the promoter of justice to famil-
iarize himself with the preliminary investigation records in order to learn
about the case and subsequently bring charges against the alleged offender
[Loza, 1293]. This solution was derived from the norms of CIC/17, where
pursuant to Canon 1934 none but the promoter of justice was authorized
to file an accusation. It was also emphasised that the accused is not entitled
to recourse against the decree of the ordinary as to the handover of the file
to the promoter of justice because its nature is not judicial [Pawluk 1978,
119].1

Once the ordinary presents the file, the promoter of justice is obliged
to prepare a petition of accusation in accordance with Canons 1502
and 1504 CIC/83. At the same time, pursuant to Canon 1502 CIC/83,
the promoter of justice, as a party to a canonical judicial penal trial is
obliged to present a petition to the “lawfully competent judge,” in which
the matter in dispute is set out and the services of a judge are requested.
The elements of the petition of accusation include: designation of the judge
to whom the case is brought, the punishment to be applied and the per-
son of the alleged perpetrator; indication of the legal basis for the claim
and the facts and means of evidence supporting the accuser’s claims; prepa-
ration of a letter bearing the promoter’s signature, which specifies the day,
month and year, the residence of the promoter to which correspondence is
to be sent; designation of the place of permanent or at least temporary resi-
dence of the accused [Krukowski 2007, 409].%°

In summary, it can be said that the petition of accusation (libellus) con-
sists of a material element, which is the imposition or declaration of pun-
ishment, and a causal element, which is the title of the criminal action, i.e.
the presumption of the commission of the alleged delict and the imputability

14 Canon 1934 CIC/17: “Actio seu accusatio criminalis uni promotori iustitiae, ceteris omnibus
exclusis reservatur.”

15 A petition of accusation drafted under CIC/17 should include facts surrounding the offence,
the type of delict and the canons violated by it, circumstances aggravating or mitigating
the imputability of the offence, evidence that proves the criminal activity of the accused,
a punishment for the offence in question as provided by criminal law [Pawluk 1978, 142].
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of the act. The action so drafted is submitted by the promoter of justice
and once accepted, the penal process is formally initiated [Loza 2011,
1293].' The procedure aimed at initiating proceedings in the second mode
of the penal process, administrative penal proceedings, is different.

Without getting into details of the administrative mode of canonical pe-
nal process, we need to be reminded that when the 1983 Code of Canon
Law was drafted, it was proposed that no ecclesiastical penalties should be
imposed in the administrative mode. What is more, a regulation was pro-
posed according to which the sentencing would occur in judicial proceed-
ings, so as to guarantee justice in criminal cases. However, the consultors
reasoned that reality required that punishments be served expeditiously
and without excessive impediments, so the new code did not relinquish
the administrative route, although precedence was established for judicial
proceedings [Syryjczyk 1991, 148-49]. If the preference for the judicial route
in the canonical penal process should be appreciated, it cannot be accept-
ed that the mere consideration of speed and reduced formalism of the ad-
ministrative procedure can be sufficient grounds for its functioning. In this
connection, the need for human rights protection in canonical processes
is particularly noteworthy. Pope John Paul II's allocution to the Tribunal
of the Roman Rota of 29 January 2005 seems to have special relevance. It
contains significant words in the context of matrimonial processes, but they
are also pertinent to other processes: “It is true that the entitlement to time-
ly justice is also part of the concrete service to the truth and constitutes
a personal right. Yet false speed to the detriment of the truth is even more
seriously unjust.”"’

16 The authorized person to initiate administrative penal proceedings is the ordinary who
has decided to conduct a preliminary investigation. He is competent to issue a decree
to conduct the trial by extrajudicial means, while the moment when the accused is
notified of the accusation and evidence commences - from a purely formal point of view -
the administrative penal process [Mizinski 2003, 139].

17 John Paul II, Ad Tribunal Rotae Romanae iudiciali ineunte anno (29.01.2005), AAS 97 (2005),
p. 164-66; this English translation comes from: https://www.ewtn.com/catholicism/library/to-
members-of-the-tribunal-of-the-roman-rota-8573 [accessed: 20.05.2023]. Analyzing the norms
that make it possible to protect human rights in canonical processes, Ryszard Sztychmiler
noted that the largest number of norms governing human rights protection are found
in the rules governing the contentious process, primarily the matrimonial process. These are
followed, he contends, by regulations of the penal process. These rights, however, are exercised
in the least degree in administrative proceedings [Sztychmiler 2003, 36].


https://www.ewtn.com/catholicism/library/to-members-of-the-tribunal-of-the-roman-rota-8573
https://www.ewtn.com/catholicism/library/to-members-of-the-tribunal-of-the-roman-rota-8573
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2. Designation of the Object of the Process

Although the source of the action and the object of the penal process is
a delict, not every delict can be the object of the penal process and the ba-
sis for punishing the perpetrator judicially, or approving the penalty he has
incurred. This is possible only if the offence has the relevant attributes
specified by law. Since it is necessary to lay out the very concept of offence
and its constituent elements [Pawluk 1978, 78].

In contradistinction to CIC/17, the current code does not provide a le-
gal definition of delict. In the doctrine of canon law, however, this concept
has come to include three elements: the objective element, i.e. an exter-
nal transgression of a penal statute or a prescript; the subjective element,
i.e. moral imputability in the form of a grave sin; and legal imputability
in the form of either wilful misconduct (dolus) or unintentional misconduct
(culpa); the legal element, i.e. an act prohibited under the pain of a penal
sanction (at least unspecified) taking into account the provisions of Canons
1399 and 1401, 2° CIC/83 [Syryjczyk 2008, 100]."* However, a note should
be taken of the legislative technique in both codes, as in the CIC/83 we are
dealing with a subjective view of criminal law, while in CIC/17 the treat-
ment was objective. This means that in the previous code, offence and its
punishment corresponded to the requirements of the classical school, while
in the current one emphasis is on the perpetrator, in the first place, and then
on his or her act [Syryjczyk 1985, 95].

At the preliminary stage, the object is an offence or, more precisely,
an act has come to attention and has at least the semblance of the con-
stitutive elements of a crime. It is vital that the following questions be an-
swered in the preliminary investigation: Was the offence actually commit-
ted? At what time and what circumstances surrounded the commission

18 For more on the various elements of offence, see: Syryjczyk 1985, 85-96. Canon 2195 § 1
CIC/17: “Nomine delicti, iure ecclesiastico, intelligitur externa et moraliter imputabilis legis
violatio cui addita sit sanctio canonica saltem indeterminata.” Under CIC/17, two elements
of offence were distinguished: the objective element, that is, an external violation of a penal
law, and the subjective element, that is, a morally imputable violation of a penal law [Pawluk
1978, 78-86].

19 For more on the basic schools in criminal law, such as the classical and positive schools,
see: Wrobel and Zoll 2010, 50-56.
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thereof? Does the suspected perpetrator is the author of the offence? What
is the imputability of the perpetrator? [Mizinski 2001b, 61-62].

The object of the canonical judicial penal process are, under Canon
1400, 2° CIC/83, offences involving the imposition or declaration of a pen-
alty. In contrast, pursuant to Canon 1425 § 1, 2°, the following are reserved
to a “collegiate tribunal of three judges™ penal cases entailing the penal-
ty of dismissal from the clerical state or the imposition or declaration
of excommunication.

From the perspective of the adversarial principle in question, it is also
important to inform the parties of the penal process pending against them.
Satisfying the duty to inform is necessary so that a party undertaking
its defence can be aware of the nature of the potential liability and user
the real option to counter the prosecutor’s arguments. Therefore, from this
point of view, of essence are the procedural activities of the preliminary in-
vestigation authority.

Under CIC/17, it was impossible to question a suspect as a witness in his
case, because according to Canon 1946 § 2, 2°-3°, examination of the sus-
pect could not take place until the investigation was closed. The rationale
for this rested on the assumption that questioning at an earlier stage could
prompt the suspect to cover his tracks. In addition, the prevailing view
was that assurance of the right to a defence makes sense when all the ev-
idence has been collected, so when the investigation is over. At the same
time, it was argued that early questioning could have an adverse impact
on the suspect’s state of mind if the suspicion turns out to be unfounded
after the investigation. Thus, it was assumed that the detailed investigation
must be secret and not only with respect to the criminal act itself, but also
with regard to the suspect [Pawluk 1978, 131].% The defendant would learn
that there was a trial against him pending and an indictment had been filed
only when he or she was served a summons. Until then, he could not take
part in any of the activities of the pre-trial proceedings, as he was not even

20 Canon 1946 § 2, 2°-3° CIC/17: “Ordinarius vel de eius speciali mandato officialis suo
decreto iubeat ut: 2° Si indicia criminis habeantur, sed nondum sufficientia ad accusatoriam
actionem instituendam, acta in eodem archivo serventur et invigiletur interim moribus
imputati, qui pro prudenti Ordinarii iudicio erit opportune super re audiendus, et, si
casus ferat, monendus ad normam can. 2307; 3° Si denique certa vel saltem probabilia
et sufficientia ad accusationem instituendam argumenta praesto sint, citetur reus ad
comparendum et procedatur ad ulteriora ad normam canonum qui sequuntur.”
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aware of the actions conducted against him. A copy of the indictment was
not always attached to the summons, which stated the reason for the sum-
mons in general terms, since prudence exercised in individual cases made it
possible to disapply this procedural step.

A similar solution is used in the current code, using the arguments that
were applied in relation to the regulations of CIC/17. Nevertheless, the lit-
erature of the subject underscores that the questioning of a suspect in a pre-
liminary investigation would be possible in order to clarify a specific case
or eliminate suspicion, which can be done without jeopardizing the good
of the investigation itself [Mizinski 2001a, 150]. This means, therefore, that
it is only during judicial proceedings that the accused learns about the na-
ture of the penal proceedings against him or her and what evidence has
been gathered for this purpose, and only by way of exception the possibil-
ity of questioning them at the stage of preliminary proceedings has been
allowed.

3. Parties to the Contentious Trial and the Subject Competent
to Settle It

Canonical judicial penal procedure strictly defines the institutions
and regulations concerning the division of tasks in this process, as a result
of which the phases of this procedure are split into a preliminary inves-
tigation, a case instruction phase, and a decision phase. This very struc-
ture of the judicial penal process provides the best guarantee of reaching
the objective truth in the trial [Mizinski 2002, 142]. It lies with the ordi-
nary to initiate the preliminary investigation with a decree giving direc-
tions to the investigating judge if he will not conduct it personally. The role
of the investigating judge is to collect evidence in the case, which will
form the basis for a later trial along both penal and administrative judi-
cial routes. These proceedings also involve a notary public, whose task is
to draft the records for the evidence collected and secured [Mizinski 2001a,
123-24].*' Importantly, the injured party does not take part in the proceed-

21 Tt should be noted in this context that Dariusz Borek is right in arguing that
in administrative penal proceedings there occurs a merger of procedural functions
in the ordinary, since on the one hand he is both the accuser and the authority who
conducts the evidentiary proceedings, and thus has an accusing function; on the other
hand, he is the judge who decides the case, and thus performs the adjudicating function
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ings. However, as provided by Canon 1729 § 1 CIC/83, it should be noted
that an injured party in the penal trial “can bring a contentious action to re-
pair damages incurred personally from the delict” according to the norms
governing the participation of a third party in the case. On this account,
the authority conducting the preliminary investigation has to act in these
proceedings as a procedural authority and counter-party to the accused.
Also, we must not ignore the fact that due to the nature of these proceed-
ings, the conducting authority here acts more as a law enforcement agency
than an authority appointed to resolve the case.

Importantly, in light of CIC/17, it was emphasized that although the pre-
liminary investigation can be conducted by the ordinary, it followed from
Canon 1940 that the recommendation that the conduct of the pre-trial pro-
ceedings be entrusted to another person to better elucidate the case, exclude
arguments suggestive of possible bias, and to protect the ordinary against
possible reluctance of the suspect [Pawluk 1978, 120].>> An analogous option
is afforded by the current Canon 1717 § 1 CIC/83, but there seems to be
no preference as to the choice of the authority running the preliminary
investigation, as was the case in CIC/17. It also seems that the arguments
in favour of such a solution also remain valid under the current legislation.

The preliminary investigation is conducted by the investigating judge.
As a rule, the suspect does not participate in it; if, in exceptional cases, he
or she is questioned, they do not have the status of a party to these pro-
ceedings. The injured party, standing in opposition to the suspect, does not
appear, either; the only actor on stage here is the investigating judge.” In his

[Borek 2007, 283]. In other words, in administrative penal proceedings, the nemo iudex
sine actore principle does not obtain, since in this process the acusator et iudex are one
and the same entity - the ordinary - who exercises administrative, hence executive, power.
In consequence, it is impossible to fully apply the distinction between the legal position
of the parties and the adjudicating authority [Mizinski 2002, 142].

Canon 1946 § 2, 2°-3° CIC/17: “Haec inquisitio, quamvis ab ipso loci Ordinario peragi
possit, ex generali tamen regula committenda est alicui ex iudicibus synodalibus, nisi eidem
Ordinario ex peculiari ratione alii committenda videatur.”

Incidentally, it should be said that the judicial investigation has been done away with
in countries such as Germany (1974), Italy (1988), Switzerland (2007), Austria (2008).
The elimination of the investigating judge was also contemplated in Croatia and France.
The criticism of the classical model featuring the investigative judge in whom both
investigative and jurisdictional functions are fused was addressed by introducing into pre-
trial proceedings a judge for preliminary proceedings [Andrzejewski 2012, 120-39].
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analysis of the implications of this situation, Mizinski notes that the judi-
cial penal process necessarily entails the existence of parties, the petitioner
and the respondent, since the penal process inherently leads to the restora-
tion of justice once violated and the repairing of the scandal caused by the of-
fence. At the same time, Mizinski underscores that due to the unique na-
ture of the judicial penal process, at the preliminary investigation phase we
are not yet dealing with either judicial proceedings or parties to the case
in the strict sense of the term, and the concept emerges only when a dispute
arises before an ecclesiastical judge [Mizinski 2010, 126-27].

Regarding, in turn, the accused as the defendant, it is noted in schol-
arship that his role is not as important in the constitution of procedural
relations as the promoter of justice, even though the consequences of these
relations affect him directly. The defendant in a penal trial is constituted
by the judge’s acceptance of the indictment and his notifying the party
of this decision - it is when the accused-judge relationship also arises.

In the process in question, the function of the public prosecutor, that
is, the party initiating the case called theaccuser (accusator), is always
performed by the promoter of justice. The opposing party is the accused
(accusatus), that is, the person at whom, as a result of the preliminary in-
vestigation, the suspicion of an offence is directed. In the judicial penal
process, when more physical persons are indicted, they all become defend-
ants in the case. Thus, the process involves litigants with opposing interests
“who seek to obtain the benefit of the judgement through evidentiary ac-
tions and the judge’s decision” [Andrzejewski 2003, 127-31].

As for the judges role, it is to recognize and resolve the said conflict
of interest between the parties and issue a decision in the form of a judge-
ment or a court decree [ibid., 134]. At the same time, the rule is that cas-
es are heard by a single judge, which complies with Canon 1424 CIC/83.
However, criminal cases relating to offences that result in dismissal from
clerical state and the imposition or declaration of excommunication are
considered under Canon 1425 § 1, 2° CIC/83 by a collegial tribunal of three
judges. It is pertinent to note that, for example, under CIC/17, criminal cas-
es for offences punishable by deposition, deprivation of dignity or clerical
garb were reserved to a tribunal consisting of five members. It seems that
today this provision is unnecessary, and it is better to enable a bishop to es-
tablish a tribunal of three or five judges for cases characterised by more
complexity or gravity [Del Amo 2011, 1068].
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The judicial penal process involves parties at dispute and the entity com-
petent to settle it, as there is no doubt the functions of the prosecuting au-
thority and the party opposed to the accused are separated, with the defend-
ant appearing in the case. This means that the prosecuting function here is
performed by the promoter of justice, the adjudicating role is performed
by the judge, and defence is guaranteed by Canon 1723 CIC/83, whereby
the judge should encourage the defendant to appoint an advocate within
the time limit prescribed by the former. In the event that the defendant fails
to appoint a defence counsel, the judge may, before the joinder of the issue,
appoint a lawyer for him until the defendant himself appoints one.

4. Equal Rights of the Parties

The prescript of Canon 1723 § 1-2 CIC/83 no doubt reinforces the guar-
antees of the rights of the accused in the canonical judicial penal process,
as it virtually prescribes that the accused be urged to appoint an advocate
within the time specified by the judge. However, should the accused fail
to exercise this right, the judge should appoint an advocate before the issue
is joined, who will perform his tasks until the defendant appoints a lawyer.
On the face of it, it seems that the obligation to appoint a defence counsel,
mandatory in the judicial penal process, is the reinforcement of the proce-
dural guarantees of the accused. The canon at hand replicates Canon 1655
§ 1 CIC/17, which ordered that the accused be informed of the possibility
of appointing a lawyer for himself [Pawluk 1978, 146].*

24 Canon 1655 § 1 CIC/17: “In iudicio criminali reus aut a se electum aut a iudice datum semper
habere debet advocatum.” When considering the right to defence in the administrative
penal process, as per Canon 1720, 1° CIC/83, the accused must be given the opportunity
to defend himself, unless he refused to appear after being duly summoned. The cited canon
unequivocally guarantees the defendant’s right to defend himself in this kind of process, but is
it the right of the accused to defend his interests in person (the right of defence in the material
sense) or can he use the services of counsel of his choice or one appointed ex officio
(the right of defence in the formal sense)? In its judgement of 7 February 2004, file ref. no.
SK 39/02, Lex no. 84271, the Constitutional Court highlighted this: “The constitutional right
to defence should be interpreted broadly, as it is not only a fundamental principle of the penal
trial, but also a fundamental standard of the democratic rule of law. This right is reserved
to everyone from the moment penal proceedings are initiated against him (in practice,
the moment when the charges are presented) until the final judgement is handed down;
the right is also available during executive proceedings. The right of defence in a penal trial has
both material and formal dimensions. Material defence is the defendant’s ability to defend his
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Therefore, we need to reflect on the consequences of not having a lawyer
in a judicial penal process. This issue is debatable in the doctrine of canoni-
cal criminal law. Although it is highlighted that the presence of an advocate
in the penal trial leads, in a way, to putting the defendant’s level of prepara-
tion on a par with the promoter of justice’s expertise, various consequenc-
es are shown regarding the absence of such an advocate. Authors such
as Giuseppe Di Mattia and Raffaele Coppola opt for irremediable nullity
of a judgement as provided for in Canon 1620, 7°, whereas Jozef Krukowski
and Andrzej G. Mizinski are opposed to that. Those in favour of the ir-
remediable nullity of a judgement emphasise that the absence of an advo-
cate during the trial is tantamount to renouncing the right of defence, while
the opponents cite Canons 10 and 124 to argue that one needs a nullifying
or invalidating law to declare the nullity of an act [Mizinski 2011, 308-11].

It seems, however, that there are more arguments in favour of the first
position, which treats the absence of an advocate as equal to denying
the accused the right of defence, thus leading to the irremediable nulli-
ty of a judgement, in line with Canon 1620, 7°. Denying the right of de-
fence to one of the parties represents, as it were, a general clause with grave
sanctions set forth in the aforementioned canon. The status we attribute
to this right of defence follows from natural law, which cannot be neglect-
ed by the code legislator.® Apparently, only a trial in which the parties are
on an equal footing defending their positions and challenging the oppos-
ing ones enables these parties to finally accept the settlement. We must
not forget that this is because any trial should have an educational impact

interests in person (e.g., the option to refuse to give explanations, the right to consult case files
and submit a motion for evidence). Formal defence results from the right to use the assistance
of a defence lawyer of choice or appointed ex officio.” There is a view in the literature that
in the administrative penal process the advocate’s intervention is inadmissible, and the accused
must defend himself, which does not preclude personal consultation with advocates or experts
[Krukowski 2007, 408]. It is underscored elsewhere that since the CIC/83 has no provisions
regulating the participation of an advocate or defence counsel in this type of procedure,
the accused must defend his rights himself. Notwithstanding that, also in the administrative
process, the accused must be fully guaranteed the right of defence, while the ordinary,
before issuing a final decree, must have moral certitude about the perpetrator’s guilt given
the evidence gathered [Mizinski 2003, 157-58].

25 On the criminal procedure if the Normae de gravioribus delictis obtain with regard
to the principle of inquisitiveness, right of defence, the openness principle, cooperation
with civil authorities and compensation for damages, see Nufiez 2013, 573-620.
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on the subject of these proceedings — the defendant himself. This would be
hardly achievable if the arguments of only the professionally prepared party
were presented to the adjudicating authority. Ensuring equal opportunities
to one party by appointing an advocate demonstrates that only the adver-
sarial nature of the positions propped by solid preparation makes it possible
to achieve a fair judgement.

A right vested in the accused, under Canon 1728 § 2, is the option
of not confessing the delict, and as a result he is under no obligation to tell
the truth regarding his responsibility for the delict. It follows that he cannot
be compelled to take an oath, so as not to put him in a position where he
would have to commit perjury. This is different from the ordinary adversar-
ial process, where the parties are obliged to both answer the judge’s ques-
tions and divulge the whole truth. Thus, failure to respond enables the judge
to ponder what conclusion to draw regarding the proving of the facts [Miz-
inski 2002, 153-54].%

Some counterbalancing and more equity is afforded by Canon 1725
CIC/83, according to which the accused has the right, exercised either
in person or through a lawyer or attorney, to have the last word during
the case, whether in writing or orally. Concerning the last word, it should
be noted that the judicial penal process differs from the ordinary adver-
sarial process, for it follows from Canon 1603 § 3 that both the promot-
er of justice and the defender of the bond have the right to respond again
to the parties’ response. Therefore, the right of the last word is not reserved
to either the petitioner or the defendant. Nonetheless, the right of the last
word for the accused was also exercised under CIC/17, where it provided
that the promoter of justice should speak first, and the accused and his law-
yer should speak and make a reply at the end [Pawluk 1978, 168].

By virtue of Canon 1726 CIC/83, “at any grade of stage of the penal
trial,” the defendant’s reputation is protected if it has been clearly estab-
lished that he or she did not commit the delict. This principle embodies
proper rendition of justice and canonical equity. By and large, an acquittal
should be handed down after all the evidence in the case has been taken.

26 It was also impossible, by virtue Canon 1744 CIC/17, to have the accused take an oath
to speak the truth, since the canon provides as follows: “Iusiurandum de veritate dicenda
in causis criminalibus nequit iudex accusato deferre; in contentiosis, quoties bonum
publicum in causa est, debet illud a partibus exigere; in aliis, potest pro sua prudentia.”
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But in a situation where it transpires already in the course of the trial that
the defendant was wrongfully indicted, such proceedings should be aborted
immediately and a verdict of acquittal issued. Otherwise, an unwarranted
prolongation of procedural formalism would occur [Mizinski 2007, 157].

Canon 1727 § 1 gives the defendant the right to bring an appeal when
the acquittal was rendered simply because the penalty was facultative,
or the judge used his discretionary authority. In doing so, it should be re-
membered that the filing of an appeal, in accordance with Canon 1638,
results in a stay of execution, meaning that it is an absolutely suspensive
measure. Interestingly, it must not escape our notice that in canonical ju-
dicial proceedings the character of the appeal provisions is special, since
the accused can bring an appeal if he feels aggrieved by the very existence
or content of the verdict. He can also appeal against a sentence that did not
impose a penalty [Loza 2011, 1296].

However, it is unfavourable for the defendant preventive measures
are taken against him by the ordinary. Under Canon 1723, the ordinary
may remove the defendant from sacred ministry or ecclesiastical office
and service, and order or forbid him to stay in a certain place or territory,
and even forbid public participation in the Holy Eucharist. The applica-
tion of these measures is aimed at avoiding scandal, protecting the free-
dom of witnesses and to guarantee administration of justice. Admittedly,
the ordinary can do that only after he has heard the promoter of justice
and summoned the defendant. It is argued in scholarship that no recourse
is available to the accused against such a decree, since the decree is not
issued extrajudicially but in quodlibet processus stadio in order to ensure
that justice is done. Moreover, in this meaning, a recourse might thwart
the trial by restricting the witness’s freedom to come forward and testi-
ty. In this connection, Canon 1958 CIC/17 is worthy of note, as it pro-
vided explicitly that non datur iuris remedium against this kind of decrees
and therefore under Canon 6 § 2 of the 1983 Code one should apply
the iuris veteris interpretation [ibid., 1294].” Nevertheless, in keeping with

27 Tt should also be emphasised that the proposed reform of criminal law, on the one hand,
limits the freedom of action granted to church authorities; on the other hand, it promotes
the use of executive power by expanding the possibility of using the administrative appeal
procedure and promotes the use of criminal sanctions. The innovations of the proposed
reform include expiatory penalties. See Sinchez-Girén 2014, 567-602.
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Canon 1348, even vis-a-vis a person released from prosecution or against
whom no punishment has been administered, the ordinary can, through
appropriate admonitions or other “means of pastoral solicitude,” or even
by punitive measures if appropriate, “provide for the welfare of the person
and for the public good”

5. Disposition of the Parties

Similarly to the ordinary contentious process, the judicial penal process
is also predicated on the principle nemo iudex sine actore. This is borne out
by the content of Canon 1721 § 1 CIC/83, according to which after the or-
dinary decrees that a judicial penal process must be initiated, he hands over
the acts of the investigation to the promoter of justice, who is to the libellus
of accusation to the judge.

As the literature points out, the procedural impulse, that is, a pro-
cedural act necessary to develop the judicial penal process, is entrusted
to the judge, who is not only authorized but also obliged to conduct
the proceedings on his own initiative. He therefore has the competence
to act ex officio, and thus to determine the course of the trial, without hav-
ing to wait for the initiative of the parties in this regard. Surely, in a con-
tentious trial concerning a private interest, the procedural impulse comes
from the parties, while already in a contentious trial involving the pub-
lic good, the disposition is distributed between the judge and the parties
[Greszata-Telusiewicz 2013, 109]. The previous solution was already imple-
mented in the CIC/17, where under Canon 1619 § 2 the judge was obliged
ex officio to supplement the evidence both incriminating and exculpating
the accused [Pawluk 1978, 149]. Confirmation of judicial penal proceed-
ings conducted ex officio is found in Canon 1452 § 1 CIC/83, according
to which, after a case has been legitimately introduced, the judge can
and should proceed ex officio in penal cases that regard the public good
of the Church or the salvation of souls.

In the penal process, the aggrieved party, under Canon 1729 § 1, enjoys
the right to bring a contentious action to repair damages suffered as a result
of the delict. This option, however, is vested in the party at the initial stage
of the penal process; it is not permissible after the taking of evidence is
complete, as explicitly provided in Canon 1596 § 2.



25

Nor should we ignore Canon 1724, which vests in the promoter of jus-
tice the power to renounce the trial at any grade thereof. However, it is
noted that this can happen only “at the command of or with the consent
of the ordinary whose deliberation initiated the process.” The mere exercise
of this power by the promoter of justice is not sufficient, since, in principle,
the renunciation must be accepted by the defendant, except when he him-
self has been declared absent from court. At the same time, it is noted that
in the penal process, the promoter of justice cannot perform any jurisdic-
tional acts, so he does not have the potestas, but only legitimately performs
the munus, and his actions depend on the ordinary, who plays a decisive
role in these proceedings [Mizinski 2010, 130].?® The disposition of the pro-
moter of justice, by virtue of Canon 1727 § 2, is no doubt reflected in his
ability to appeal the judgement whenever the scandal has not been repaired
or justice has not been restored sufficiently.

In sum, it can be concluded that in the penal process the ordinary is
the dominus litis of these proceedings. He is the one who, having obtained
at least probable information about the crime, decides whether to conduct
the preliminary investigation personally or with the help of another suita-
ble person. He is the one who chooses either administrative or judicial pe-
nal process within the limits of the applicable law. In this context, we need
to look at the general clause iustae causae in Canon 1342 § 1, upon which
administrative penal proceedings are conditional, which gives the ordinary
a great deal of freedom in choosing the path the canonical process will fol-
low. Throughout the penal process, the ordinary can apply preventive meas-
ures vis-a-vis the accused, and it is also up to him to allow the promoter
of justice to renounce the trial, even though, formally, he is not a judge
in the proceedings.

6. Independence and Impartiality of Judges

Choosing the path followed in the penal process, either judicial
or administrative penal trial also determines the position of the person
conducting these proceedings and immanently affects his independence

28 When opting for the administrative penal process, the first thing to consider is that
the ordinary is the person who initiates the preliminary investigation and can conduct
it, has the competence to pursue either the administrative or judicial penal path, present
charges to the accused and direct these proceedings.
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and impartiality. When we examine the guarantees of judicial independ-
ence, we will omit the theoretical and legal guarantees since they are not
subject to major modification in the canonical penal process; besides, they
are broadly discussed in the literature.” Our attention will focus on proce-
dural guarantees that are regulated differently in the judicial penal process.

The legislator’s concern for judicial independence, which is guaranteed
when the case is heard, is undoubtedly visible in reserving the hardest crim-
inal cases to the collegial tribunal, particularly cases referred to in Canon
1425 § 1, 2° and § 2 CIC/83. Surely, the appointment of a collegial tribunal
is justified by the gravity of the case and has a positive effect on the level
of procedural guarantees. However, the scope of collegiality in the current
1983 Code relative to the CIC/17 with regard to criminal cases has been
curtailed - the current legislation does not envisage a mandatory compo-
sition of five judges, while the number of delicts reserved to collegial tri-
bunals has been significantly reduced. Nevertheless, at all times tribunal
collegiality in the gravest criminal cases has been preserved and promotes
the maintenance of the impartiality and independence of the body adjudi-
cating the case.

As regards the superiority of the judge over the litigants, there can be
no doubt that in proceedings where the judge’s role is not limited to that
of a passive arbitrator resolving the dispute, but includes the possibility
of taking evidence ex officio, the position of the judge is largely reinforced
at the expense of the litigants. Indeed, looking at the entire penal process
and the preliminary investigation, we can say that the position of the judge
in this process is very strong.

If we reflect on the guarantees at the sentencing stage, we need to ad-
dress the possibility of appealing the judgement vested in the accused, who
has this option by virtue of Canon 1717 § 1 CIC/83. This possibility
uniquely pertains to the judicial penal process, where the accused can ap-
peal not only against an unfavourable verdict, but also when it does not
impose or impose any penalty. It should be remembered that even in such
a situation, the ordinary is entitled to impose administrative measures
on the accused.

29 See Andrzejewski 2021, 18-26.
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When the many advantages of the judicial penal process over the admin-
istrative penal proceedings are examined, it is pointed out in the literature
that it ensures in the administration of justice the commitment and impar-
tiality of the Church, leaving no room for arbitrariness and improvisation
even in the most serious and scandalous delicts [Mizinski 2001a, 151].*° To
be sure, the validity of these arguments can hardly be questioned.

Summary

In light of the arguments presented above, the advantages of the canon-
ical penal process are obvious. This mode of proceeding certainly enables
evidence to be taken in the instruction of the case. It also makes it possible
to obtain a greater degree of moral certitude about the delict that occurred,
to adequately assess the circumstances of the crime and the imputability
of its perpetrator, to determine both the degree of the perpetrator’s obstina-
cy and the damnum sociale caused by the delict, and to impose an appro-
priate penalty in accordance with the pastoral spirit [Mizinski 2002, 142-
43]. A contrario, it would be advisable to consider the said advantages
relative to administrative penal proceedings and conclude that with regard
to this process one cannot speak of defence of the accused in the formal
sense; there is no evidence taking adequate to the judicial process, the de-
gree of moral certitude is definitely lower, it is more difficult to properly as-
sess the circumstances of the delict and the imputability of its perpetrator;
also, it is difficult to determine the obstinacy of the perpetrator, and greater
caution can be exercised regarding the impartiality of the authority admin-
istering the penalty.

First, as regards the preliminary investigation preceding the canonical
judicial proceedings, it is no surprise that it was based - given the detective

30 As a side note to the issue of the independence and impartiality of the procedural authority
in the administrative penal proceedings, it is underscored that with a trial so structured
it is impossible to speak of full independence of the conducting authority. The lack
of division of procedural functions among the various actors, no division of the procedural
stages for resolving a case in this type of process, and the lack of obligation to maintain
ad validitatem the rules of procedure all give rise to the impossibility of fully ascertaining
the objective truth, and at the same time securing justice and the rights of the faithful,
often leading to the procedural authority rendering decisions that are subject to a greater
margin of error [Mizinski 2002, 142-43].
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nature of these proceedings — on the inquisitorial nature of the process.
Nevertheless, at this stage any serious concessions in favour of the adver-
sarial principle can hardly be found. It is worth noting that during the pre-
liminary investigation no questioning of the accused occurs, because he is
not even aware of the proceedings pending against him. In consequence, he
is barred from filing any requests for certain investigative activities. The ag-
grieved party is no better off, who has no right to participate in the ac-
tivities conducted at this stage. The preliminary investigation is complete-
ly inquisitorial, which undoubtedly negatively affects the defendant’s right
of defence, for it cannot be ruled out that the defendant’s insufficient pow-
ers at the initial stage may be conducive to the insufficient collection of ev-
idence by one of the parties. Even the judicial stage that follows cannot
convalidate the absence of the accused from preliminary activities. In order
to strengthen the procedural guarantees based on the adversarial princi-
ple in the context of a preliminary investigation, it would be advisable, de
lege ferenda, for example, to allow mandatory interrogation of the suspect
in the presence of defence counsel and allow him to request procedural ac-
tions at this stage of the proceedings.

Now, regarding the implementation of adversarial conditions in the judicial
penal process, it should be noted that it is unquestionably based on the accu-
satorial procedure principle, since these proceedings begin only after the in-
dictment has been filed by the promoter of justice, who prepares it and sus-
tains it before the tribunal of first instance. This mode does not provide
for the judge’s operating ex officio, so the judge cannot refer the case to court
on his own and single-handedly change the subject of the dispute. We can
say with complete certainty that this condition of the adversarial principle
is fulfilled by a canonical trial conducted in the judicial penal mode, even
if we accept that the initiation of complaint proceedings depends largely
on the will of the ordinary.

Referring to the designation of the matter in dispute, we should un-
derscore that it is unique to the penal process, and it is a canonical delict.
Given that no legal definition of offence exists, its characterization should
incorporate three elements. In general, the accused learns of the pro-
ceedings against him or her only at the trial stage, after being summoned
by the judge. Notably, the indictment is not always attached to the sum-
mons, and the accused may not be fully informed about the accusation.
As we have already emphasised, in order to conduct an adversarial dispute,
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it is necessary to fully define what the content of the contending positions
should be. On this reading, the contentious character is not augmented
by the preliminary investigation, in which, among other things, an initi-
ating decree is issued without being communicated to the suspect and -
if the penal process does not require that — is held in the secret archives
of the curia. At this procedural stage, the suspect is not charged, either;
the whole time, he or she is unaware of the proceedings pending against
him. We should conclude, then, that with regard to the preliminary inves-
tigation, the condition of determining the matter in dispute is not fulfilled,
as opposed to judicial proceedings.

As for the necessary presence of litigants and the person authorized
to resolve the dispute — hence the separation of procedural functions - it
can be claimed that this condition retains validity only for the judicial stage.
This is because there are no opposing parties in the preliminary investiga-
tion, and the only subject at this stage is the investigating judge. Thus, there
is no separation of the functions of the procedural authority; this must be
detrimental not only to the comprehensive character of the material collect-
ed, but also to objectivity of its collection. In judicial proceedings, the case
is entirely different. There are opposing parties in it, the promoter of justice
strives to sustain the action he brings, the defendant and his advocate can
engage in a procedural “battle” to defend their rights, while the judge is
appointed to resolve the conflict. Therefore, it cannot be questioned that
in judicial proceedings there are parties to the dispute and the body com-
petent to settle it, who helps balance the powers of the opposing parties. It
should not be forgotten at this point that only the multiplicity of subjects
having different roles in the process can lead to a dispute. After all, keeping
these functions separate is not only an important step in ensuring the ob-
jectivity of the evidence collected, but it also serves to respect the dignity
of the positions emerging in the process, which may often be in stark oppo-
sition to each other.

Turning to the equality of litigants, it should first be noted that due
to the nature of penal proceedings, the parties will never be perfectly
equal. This is because during the preliminary investigation the suspect can-
not defend his rights. The indictment and the acts of the case are known
to the judges in advance, which also has a strong bearing on them, giv-
ing the prosecution an advantage. In this connection, one cannot over-
look the fact that the judicial stage involves mainly a reconstruction



30

of the material collected with the participation of only one litigant.
On the other hand, surely, the obligation to have defence counsel, wheth-
er appointed by the defendant or by the judge, is intended to counterbal-
ance the promoter of justice and merits our approval. Just as the defendant’s
right not to confess to the crime, the opportunity for the accused to speak
at the end are circumstances that strengthen the right of defence.

In regard of assuring a minimum disposition of litigants, it should be
emphasized that the central figure in penal proceedings is unquestionably
an ordinary. He is the one initiating proceedings and ordering their con-
duct; also, he chooses the procedural mode, and he has the competence
to apply preventive measures during the proceedings, against which there
is no appeal. Similarly, the ordinary has the final say regarding the possibil-
ity of renouncing the trial by the promoter of justice. Such an assessment
remains stable even if the promoter of justice carries out a number of ac-
tivities of the judicial proceedings, as the most important ones are still re-
served to the ordinary. With regard to the accused, one speaks of the scope
of impact on the course of the trial starting from the judicial stage. This
is manifested, for example, through the grant of permission to renounce
the trial or the possibility of filing an appeal.

The independence and impartiality of the process body is also of consid-
erable importance for the judicial penal process. This condition, in particu-
lar, safeguards the duty of collegial adjudication of the most serious crimes,
as well as the superior position of the judge vis-a-vis the litigants. With
the other guarantees of judicial independence in the canonical penal trial,
we can claim that this condition for the validity of the adversarial principle
is also fulfilled.
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Abstrakt

Prawa i przywileje prymaséw Polski byly ogromne. Prymasi Polski dokony-
wali koronacji kréléw Polski, blogostawili matzenistwa krolewskie, przewodniczyli
obrzedom pogrzebowym kroléw polskich. Byli pierwszymi senatorami krdlestwa,
w trakcie nieobecnosci kréla byli jego namiestnikiem i pelnili funkcje interrexa.
Posiadali prawo do zwolywania sejmu, rad senatu oraz pospolitego ruszenia, za-
siadali w organach rzagdowych, mieli precedencje przed krélewiczami i ksigzetami,
zasiadali przed kardynatami, posiadali tytul ksiazecy, herb oraz nosili szate purpu-
rowg. Przelom w hierarchii nastgpit wraz nowym ustawodawstwem Kosciota po-
wszechnego. Kodeks Prawa Kanonicznego z 1983 r. w kan. 438 wprost reguluje,
ze oprocz prerogatywy honoru, prymas nie ma juz zadnej wladzy rzadzenia, chy-
ba ze w odniesieniu do niektérych z nich stwierdzaloby sie co innego na mocy
przywileju apostolskiego albo zatwierdzonego zwyczaju, za§ w kan. 452 nakazuje
wybra¢ przewodniczacego konferencji biskupéw. Obecnie prymas Polski jest ty-
tulem honorowym przystugujacym arcybiskupom metropolitom gnieznienskim.
Przywilejami wnikajacymi z funkeji prymasa sa: precedencja podczas uroczysto$ci
liturgicznych, stale miejsce w Radzie Statej Konferencji Episkopatu Polski, prawo
do noszenia purpury oraz posiadania w herbie 30 chwostow.

Slowa kluczowe: Prymas Polski, Konferencja Episkopatu Polski, Przewodniczacy
Konferencji Episkopatu Polski, ustr6j hierarchiczny koéciota

Introduction

This article presents the evolution of the hierarchical position and com-
petences of primates of Poland, which along with the evolution of church
law became decentralised. Now, the Primate of Poland holds an honorary
position, and the remaining powers are vested in the Polish Bishops’ Con-
ference, headed by its president.

1. The origin of primacy in Poland

In Western Europe, during the early stages of the Church’s organisation,
there was a single patriarchate in Rome, which encompassed numerous lo-
cal churches. In the fourth century, within the limits of this patriarchate
arose the office of primate - first among equals. First, the primate’s authori-
ty extended over several metropolia, then it typically covered local, national
churches [Kumor 1983, 157-58].
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The Catholic Church in Poland was fully organised when Pope Sylvester
II crowned the efforts of Prince Bolestaw I the Brave and erected an in-
dependent ecclesiastical organisation in 999 - the metropolis of Gniezno.
Therefore, the archbishop metropolitan of Gniezno was considered
the sole head of the entire Church in Poland, i.e. the primate of Poland.
The application of this decision came in 1000, when during the Congress
of Gniezno Emperor Otto III announced the creation of the first Polish me-
tropolis comprising the territory of Bolestaw the Brave’s state of the time
[Mielczarski 1993, 61-75]. The metropolis consisted of three suffragan dio-
ceses of Krakow, Wroctaw and Kotobrzeg [Wejman 2016, 2018]. As metro-
politans, the archbishops of Gniezno were from the outset regarded as heads
of the entire Church in Poland and as the highest ecclesiastical dignitaries.

In 1367, a second metropolis was erected in Halych. This being the case,
there came the problem of hierarchical primacy in the Church. An at-
tempt to resolve that was probably made already in 1414 at the provincial
synod in Wielun. There, the principle was laid down to give the met-
ropolitan of Gniezno precedence over the metropolitan of Halych-Lviv,
as the metropolitan seat was transferred from Halych to Lviv in 1412,
in virtue of the seniority of Gniezno [Abraham 1904, 268]. The confer-
ment of the title of Primate of Poland to the Metropolitan of Gniezno was
confirmed shortly afterwards, during the Council of Constance in 1414-
1418. During the council, Primate of Poland Mikolaj Tragba was invited
to sit among primates, which at the time was tantamount to giving him this
dignity. We have this information from the Polish historian Jan Dlugosz.
Unfortunately, no written confirmation of the conferral has survived. It is
noteworthy that Traba’s successors did not seek such a confirmation, either,
which proves that their primacy was never disputed [Pietrzak 2011, 58].

The Holy See took nearly a century to confirm the title of primate of Po-
land for the metropolitan archbishops of Gniezno, and they did that, as it
were, in passing. On 25 July 1515, at the request of Sigismund I the Old,
Pope Leo X conferred on Jan Laski the title of born legate (legatus natus)
by his bull Pro excellenti praeeminentia' [Korytkowski 1888a, 120-22]. How-
ever, this act did not specify the scope of the primate’s authority but placed
the Lviv metropolis under the primate’s and the legate’s jurisdiction. The act
also contains a vague statement that the scope of the primate of Poland’s

1 Leon X, Pro excellenti praeeminentia, Archdiocesan Archive of Gniezno, dipl. 625 (or.).
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competence is “that which other legates have, and especially of the Pri-
mate of England at Canterbury by law, privilege and custom” [Nowacki
1937, 651-52]. Poland was an exception in Europe with respect to the order
in which those dignities were conferred. This is because usually the title
of primate was given to hierarchs already holding the dignity of born leg-
ate. In contrast, Poland was the opposite case [Osuchowska 2012, 148].

2. Prerogatives of Polish primates

From 1025, monarchs were crowned by Polish primates. This priv-
ilege was retained despite the fact that from 1320 coronations were held
in Krakéw. The primate of Poland celebrated the coronation Mass, swore
the king in, anointed him with holy oils, handed him the sword, the sceptre
and the orb, put the crown on his head, and intoned the hymn Te Deum
[Lengnich 1836, 89-94]. Importantly, primates of Poland performed coro-
nations of the spouses of Polish kings [Pietrzak 2011, 60-62].

In the 14th century, primates began blessing the marriages of Pol-
ish kings. Researchers claim that it was the primate’s privilege to baptise
the children of the royal couple [Przybos 1984, 95-96]. Notably, from 1573
Polish kings could only marry on the advice of the Senate. Polish primates
were senators and sometimes spoke out on that issue [Lengnich 1836, 184].

They presided over the funeral rites of the kings. This privilege became
part of the ceremonial rules for royal funerals in Poland. Primates would
lead the funeral procession, assisted by other bishops, celebrated the funer-
al rites, and delivered a sermon. Primates also presided over the funerals
of queens [Rozek 1977, 58-95].

In the 14th century, the Royal Council was formed, which in the 16th
century became the Senate. These bodies included the primates of Poland.
The archbishop metropolitan of Gniezno sat to the right of the king; he was
the first senator of the Kingdom, he spoke on behalf of the Senate and rep-
resented the Senate externally. Primates in Poland were referred to as princ-
es of the Senate [Kromer 1977, 107] and even presidents of the Senate
[Skrzetuski 1782, 153].

The arrival of the primate at the Sejm was a magnificent spctacle
and followed a special ceremonial. Apostolic Nuncio Giulio Ruggieri wrote
in 1565 that the metropolitan archbishops of Gniezno rode a thousand
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horses to the Sejm.* The route led to the royal castle, where the primate
visited the king, surrounded by his retinue. He was greeted on the first
and last steps of the stairs by royal chamberlains and led to the last hall-
way, where he was in turn greeted by marshals of the Crown and Lithuania,
and then led to the chamber where the king was waiting. Primate Krzysztof
Szembek wrote in 1741 that the king received him ceremoniously as if he
were a great imperial envoy, but with “greater distinction” [Skibinski 1913a,
670-73]. It should be noted that outside the Sejm, the primate’s arrivals
and audiences with the king followed a less spectacular protocol, accord-
ing to the ceremonial used for senators [Lengnich 1836, 239]. The Sejm
was inaugurated with the Holy Mass, usually celebrated by the archbishop
metropolitan of Gniezno, with occasional exceptions to this rule [Pietrzak
1996, 49-51]. When the primate entered the senatorial chamber, the king
greeted him from his throne with his head uncovered, which he nodded
slightly, and the senators rose from their chairs. Foreign deputies holding
posts in Poland paid him visits [Skibinski 1913a, 15].

From the 15th century, primates in Poland had special responsibility
for the state in the king’s absence. King Ladislaus Jagiello officially appoint-
ed Primate Mikotaj Kurowski royal governor. The archbishop metropolitan
of Gniezno was granted the title Vicarius Regni nostri Poloniae Generalis
for the duration of the war with the Teutonic Order in 1409-1411. The tra-
dition of the primate substituting the king was continued by Cardinal Fer-
dynand Jagiellonczyk [Korytkowski 1888a, 513, 787].

3. The primate of Poland as interrex

In 1575, Girolamo Lippomano, a Venetian envoy, wrote that the Polish
primate was, as it were, a “royal governor” during an interregnum. In 1636,
Apostolic Nuncio Onorato Visconti claimed that the primate had almost
royal prerogatives, which he used during an interregnum. In 1670, Apostolic
Nuncio Galeazzo Marescotii reported that during an interregnum the primate
took the helm of the entire government [Dziggielewski 2002, 43-44]. From
1573, the primate held the office of interrex, or head of state during each in-
terregnum. During the convocation in Warsaw from January 6 to 29, 1573,

2 Relacje nuncjuszow apostolskich i innych os6b o Polsce od roku 1548 do 1690, edited
by E. Rykaczewski, vol. 1, Berlin 1864, p. 163.
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the Primate of Poland was acknowledged as interrex [Placa 1969, 28, 63].
During the Jagiellonian era, it happened that Polish primates convened elec-
toral conventions and announced the election of kings. As interrex, the pri-
mate performed the following tasks: he announced the death of the king
and the onset of an interregnum; after consultation with the senators, he
appointed sejmiks and the Convocation Sejm; at the convocation (also
at the electoral Sejm), he submitted the agenda; he appointed deputies from
among the senators, received foreign deputies, and sent Polish deputies; dur-
ing the election of a king, he pronounced the result of the vote by touring
the electoral precinct on horseback, and if the election was unanimous, he
nominated the king, whereupon he intoned Te Deum. He informed the king-
elect of his election, he received the oath of pacta conventa. After the king’s
coronation, he handed over the Kingdom. Finally, at the coronation Sejm,
he reported on the interregnum to respective estates [Lengnich 1836, 51,
73-75, 90, 97]. The primate made decisions independently or in consultation
with the senators present. It was not until 1632 that the Convocation Sejm
curtailed the primate’s power as interrex. From that year, the primate would
be assigned councillors from the Senate and the Chamber of Deputies. This
practice ended during a convocation of 1764 [Pietrzak 2011, 68-69].

The rules for the functioning of the state when governed by the primate
as interrex were customary, often based on precedent, because a relevant
constitution had not been enacted. During the 1763-1764 interregnum,
the primate appointed secular and clerical officials, approved by the king.
It should be emphasised that the most important prerogative of the inter-
rex was to nominate the king. Historically, the king was appointed by other
bishops [Korytkowski 1888a, 118].

At the end of the 17th century, during the interregnum, the throne
of the primate was placed before the royal throne. At the 1696 Convocation
Sejm, a canopy was installed over the primate’s throne [Buzenski 1860, 181],
which took place by way of exception because it was opposed by the nobil-
ity [Walewski, 50-51].

The primate of Poland was competent to initiate Sejms, convene meet-
ings of the Senate and collect and promulgate its resolutions in the king’s
absence and during interregnum [Kromer 1977, 107]. Nowadays, his-
torians discuss this scope of the primate’s prerogatives [Pietrzak 2011,
74-75]. The unquestioned prerogative of the primate of Poland acting
as interrex was to convene Senate councils and the Convocation Sejm
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during an interregnum; it also happened from time time that he summoned
the nobility for an election [Walewski 1874, 74-75].

The primate of Poland, in the absence of the king, presided over the Sen-
ate and the Joint Chambers, but the floor was given by the crown marshal,
just as he would if the king presided over the deliberations. During ses-
sions, the primate was replaced by the highest-ranking senator [Uruszczak
1980, 169]. It occurred several times in Polish history that a general mobi-
lisation was called by the primate of Poland. This happened in 1593, 1697
and 1764 [Korytkowski 1891, 337].

The primate was the guardian of the law. It is important to remem-
ber that at that time subjects enjoyed the right to resist a trespassing rul-
er. If the ruler behaved lawlessly, it belonged to the senators to admon-
ish him, and as a last resort, the people could disobey him [Korytkowski
1888a, 126]. It was stipulated in the 1607 constitution that in a case like
that, the primate was to admonish the king and, if the monarch would
not listen, submit the matter to the Sejm [Lengnich 1836, 175]. Apostolic
Nuncio Galeazzo Marescotti wrote that the primate had the power to re-
mind the king of all that was important for the well-being of the Republic,
for the exercise of laws and pacta conventa, and even to admonish the king
if necessary [Ochmann-Staniszewska 2000, 251].

The 1764 constitution incorporated changes in the interpreta-
tion of the office of primate of Poland. This act treated the archbishop
of Gniezno as an actual viceroy. Not only was the hierarch allowed to use
the canopy, but those who challenged this distinction were intimidated. Fe-
liks Szczgsny Czacki, the Deputy Crown Cup-Bearer, in his treatise Mysli
patriotyczne argued that the primate should not only be interrex, but a vice-
roy, next to the king [Konopczynski 1966, 306-10].

In 1775, the primate sat on the Permanent Council [Karaskiewicz 2007,
229-30]. In 1776, the primate was the president of the Commission of Na-
tional Education [Pietrzak 2011, 78]. Primates in Poland had precedence
before royals and princes [Lengnich 1836, 233-34].

Innocent X, in his apostolic constitution Militantis ecclesiae regi-
mini of 19 December 1644,> bestowed on cardinals the dignity of princes

3 Innocentius PP. X, Militantis Ecclesiae regimini (19.12.1644), https://la.wikisource.org/wiki/
Militantis_Ecclesiae_(Innocentius_X) [accessed: 03.05.2023].
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of the blood, which was intended to ensure their proper rank in state prec-
edence [Baczkowicz, Baron, and Stawinoga 1957, 446]. In Poland, cardinal’s
dignity was treated as alien and dangerous because it gave rise to disputes
in state precedence and undermined the authority of the primate [Kawecki
2001, 484-85]. This problem was resolved at a general convention in Pi-
otrkéw on 17 June 1451 by King Casimir Jagiellon, who issued the privilege
De praerogativis archiepiscopi gnesis et jure coronandi reges. The provisions
of the privilege were accepted by both the primate and the cardinal. It se-
cured the rights and privileges of the archbishops of Gniezno, and “preroga-
tives of his hierarchical dignity” were secured for the cardinal [Korytkowski
1889, 413]. In order to avoid disputes between the cardinal and the pri-
mate, the principle of alternate participation in the Royal Council was in-
troduced. The primate and the cardinal were obliged to come to the council
meetings one at a time, when summoned by the king, and take the first seat
in turn. For the future, bishops, including the primate, were barred from
seeking or accepting the cardinal’s hat without the permission of the king
and the Royal Council, that is, the Senate. The cardinal’s and primate’s duty
to come to sessions alternately and only when summoned by the king was
still mentioned in the 1718 constitution [Idem 1888b, 228-30, 233-35].
By and large, Polish cardinals and primates avoided disputes over prec-
edence, shunning simultaneous public appearances especially at the roy-
al court, Senate councils and the Sejm. However, when it came to a joint
presence at the Senate, the primate always took precedence. It occurred
sometimes that some of the cardinals directly demanded precedence before
the primates [Pietrzak 2011, 82-83].

In the 16th century, an apostolic nuncio was appointed in Poland. He
enjoyed precedence before all foreign deputies. In its instructions to nunci-
os in Poland, the Holy See drew their attention to the high status of the pri-
mate in the Kingdom and his dignity of legatus natus. Therefore, they were
required to show respect to the primate, to support him in work, and to act
very carefully and prudently in protocol matters [Wojtyska 2002, 79]. Nun-
cios arriving in Poland were welcomed and received by the primates in their
residences. The primate ranked higher than the nuncio, royal deputies
or princes. The primate and the nuncio, however, preferred not to appear
simultaneously [Lengnich 1836, 239].

From the time of Primate Uchanski, the primates used the title
of “First Prince” of the Kingdom. Primates enjoyed the privilege, modelled
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on apostolic legates, of using a cross set on a long pole. They believed that
their right to use the cross extended over the entire territory of the King-
dom and later the Republic. The right to use the cross was not given to pri-
mates nominees, who acquired it only after receiving a papal bull of approv-
al. The cross was used in the presence of apostolic nuncios and cardinals,
but not before a legate a latere [Czacki 1861, 331]. Primates used coats
of arms, where the emblem displayed on the escutcheon indicated the ped-
igree, but all insignia surrounding it symbolised the ecclesiastical dignity
[Weiss 1993, 729-36].

In the mid-18th century, primates were also given the privilege of don-
ning purple robes and using the title ‘eminence, even if they were not cardi-
nals. Following the example of monarchs and princes, they also maintained
a large court that stayed wherever they resided. He also had the extraor-
dinary right to use the cardinal title of eminence [Korytkowski 1888a,
125]. Interestingly, this custom has been preserved to this day. The priv-
ilege granted in 1749 by Benedict XIV was used by Archbishop Henryk
Muszynski, Metropolitan of Gniezno, Primate of Poland.

The partitions of Poland surely affected the office of primate adversely.
In the partition era, after the Second Partition, the primate, like all resi-
dents of Wielkopolska, became a citizen of Prussia. By decree in 1975,
Prussian King Frederick William, considering that the title of Primate
of Poland was a symbol of Polishness, forbade Archbishop Ignacy Krasicki
to use the title of primate and granted him the title of prince instead [ibid.,
138]. The Prussian government, after the Congress of Vienna in 1814-1815,
openly sought to abolish the archdiocese of the metropolis of Gniezno.
The plan was to substitute it with a metropolis in Wroctaw [Baranska 2008,
63]. Eventually, Pius VII, in his bull De salute animarum of 16 July 1821,
elevated the bishopric of Poznan to the rank of archbishopric and united
it by personal union with the archdiocese of Gniezno. From then on, both
dioceses had one metropolitan archbishop [Hoffmann 1932, 43-44].

After Poland regained independence, a conflict of precedence emerged.
In 1918, the country had two primates: Edmund Dalbor, Metropolitan
Archbishop of Gniezno and Poznan, Primate of Poland, and Aleksander
Kakowski, Metropolitan Archbishop of Warsaw, Primate of the Kingdom

4 Pius PP. VII, De salute animarum (16.07.1821), “Gesetz-Sammlung fir die Koniglichen
Preuflischen Staaten” 12 (1821), p. 113-52.
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of Poland [Zielinski 2007, 335-37]. The question was which archbishopric
capital was to preserve the primate’s legacy. The final decision was made
by the Holy See, the Congregation for Extraordinary Causes of the Church
by a decree of 5 February 1925,° abolishing primate jurisdiction in Poland
and retaining the title of Primate of Poland for the Metropolitan Archbish-
op of Gniezno and the title of Primate of the Kingdom of Poland for life
only for Aleksander Kakowski [Faka 1977, 123-24].

4. The bishops’ conference

In the 18th century, meetings of bishops slowly began to take shape,
evolving into the institution of bishops’ conferences. The turning point
for this institution was the Second Vatican Council [Sztafrowski 1984, 22].
Existing bishops’ conferences were accorded the status of institutions gov-
erned by universal law, and bishops of countries where such conferences
did not yet exist were required to establish them [Dyduch 1998, 63-64].

Poland’s first official Bishops’ Conference was held on 10-12 Decem-
ber 1918 in Warsaw, with the participation of bishops from all Partitions.
The plenary meeting of the bishops in the independent homeland was con-
vened by Aleksander Kakowski, Metropolitan Archbishop of Warsaw, Pri-
mate of the Kingdom of Poland. The session was presided over by Apostolic
Visitor, Achille Ratti. Unfortunately, Edmund Dalbor, Metropolitan Arch-
bishop of Gniezno and Poznan, Primate of Poland did not attend, who was
unable to come to Warsaw due to problems with transport communication
links between Greater Poland and Warsaw [Hemperek 1977, 51].

Another meeting was held on March 12-14, 1919, in Warsaw. This meet-
ing was also convened by Archbishop Kakowski and chaired by Ratii. This
session was particularly significant because it was necessary to a position
on church matters that were to be considered in the Parliament. In this
meeting, the bishops started working on the rules of procedure for plenary
meetings [Dyduch 2013, 4].

The third plenary meeting was called by Archbishop Dalbor, and took
place on August 26-30, 1919, in Gniezno. The participants adopted the Rules
of Procedure of the Polish Bishops’ Conventions (Regulamin Zjazdéw
Biskupéw Polskich). This act specified the participants, the subject matter

5 See the letter in this matter: Faka 1977, 123-24.
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and the procedure of meetings, and the character of the Polish Bishops’
Conventions [Manzanares 1980, 46-47]. Based on the 1919 Rules, the of-
ficial name of the bishops’ meetings was Convention of Bishops of Poland
(Zjazd Biskupow Polski) [Krasowski 1992, 33].

The importance of the Polish Bishops’ Conference increased follow-
ing the Concordat of 1925.° A further increase in authority occurred dur-
ing the period of the Polish Peoples Republic, both within the Church
and in its relations with state authorities, as demonstrated by the appoint-
ment of the Joint Commission of the Polish Episcopate and the Government
and the signing of agreements between them in 1950 and 1956 [Misztal
2011, 30-33].

In this connection, Cardinal Stefan Wyszynski must be mentioned, who
from 1948 to 1981 was Metropolitan Archbishop of Gniezno and Warsaw,
Primate of Poland and President of the Polish Bishops’ Conference. Under
the 1969 Statute,” the president of the conference was, by law, the Polish
primate, and the plenary meeting did not elect him [Stepien 2019, 66].
Moreover, the Statute named the Primate of the Millennium as president
of the Bishops’ Conference. The next Statute (1987)* did not feature such
a provision [Bandufa 2022, 19].

With Cardinal Wyszynskis death, the episcopal capitals of Gniezno
and Warsaw became vacant. By Pope John Paul II's decision on 7 July
1981, Jozef Glemp, Bishop of Warmia (who was still president of the Polish
Bishops’ Conference under the 1969 Statute) became the new archbishop
of Warsaw and Gniezno. Cardinal Glemp was the last hierarch to combine
the function of Primate of Poland and president of the Polish Bishops’ Con-
ference [Kindziuk 2019, 206-207].

6 Concordat between the Holy See and the Republic of Poland, signed in Rome on 10 February
1925, Journal of Laws No. 72, item 501.

7 Statutum Conferentiae Episcoporum Poloniae. Varsaviae (13.02.1969), “Akta Konferencji
Episkopatu Polski”, ref. II 013100, p. 1-10.

8 Decretum. Sacra Congregatio pro Episcopis. Poloniae de Statutorum Conferentiae
Episcoporum recognitione (10.10.1987), “Akta Konferencji Episkopatu Polski”, ref. III 013100.
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5. The president of the bishops’ conference

The 1983 Code of Canon Law’® does not mention the office of primate,
but in Canon 452 it orders that the president of the bishops’ conference be
elected [Krukowski 2005a, 322-23]. Moreover, Canon 438 provides explic-
itly that, apart from the prerogative of honour, the primate no longer has
any power of governance, unless provided otherwise by apostolic privilege
or approved custom [Krukowski 2005b, 303-304].

The current 2009 Statute of the Polish Bishops’ Conference'® regulates
that the Primate of Poland retains honorary precedence among the Polish
bishops (Article 3), is a member of the Permanent Council and, along with
the cardinals in charge of the dioceses, is effectively the only non-elected
member of the Council (Article 22). The statute provides that the president
and his deputy are elected from among the diocesan bishops by the plenary
assembly for a term of five years. These functions can be exercised unin-
terruptedly for two consecutive terms (Article 26). The president’s powers
are to represent the Conference externally (Article 27), convene the Per-
manent Council, the Plenary Assembly and the Council of Diocesan Bish-
ops, and preside over these meetings. Exceptionally and in special cases,
the president invites other persons to meetings of the Conference, and hav-
ing consulted the Presidium, submits reports and documents of plenary
meetings and the Council of Diocesan Bishops to the Holy See through
the Apostolic Nunciature (Article 28). Should the president be legally im-
peded, his function is taken over by the deputy chairman (Article 29).

Currently, Archbishop Wojciech Polak is the Metropolitan of Gniezno,
Primate of Poland. He is the 90th Metropolitan Archbishop of Gniezno
and 57th Primate of Poland. Archbishop Stanistaw Gadecki, Metropolitan
of Poznan, presides over the Polish Bishops’ Conference, while Archbishop
Marek Jedraszewski, Metropolitan of Krakéw, is the deputy president.

As a side note, the coats of arms of the aforementioned hierarchs feature
30 tassels for the Primate of Poland, arranged half by half and pyramidally

9 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.

10 Polish Bishops™ Conference, Dekret (25.08.2009), “Akta Konferencji Episkopatu Polski,” ref.
V 02-13-003-023.
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on both sides of the escutcheon, and 20 tassels for the Metropolitan Arch-
bishops of Poznan and Krakéw. Cardinals, and since the 19th century also
primates, are entitled to 30 tassels; bishops are assigned 12 tassels [Kitowicz
1950, 174].

Summary

In Europe, for centuries, no bishop had prerogatives as extensive
as to the ones possessed by the Polish primate. This title was original-
ly associated with the right to crown kings and jurisdictional supremacy
in the Church in Poland, both over Gniezno and, in certain respects, also
over Lviv. In the early 16th century, these powers were extended by the title
and entitlements of legatus natus. The primate had the right to visit bishop-
rics and convene provincial (i.e., national) synods. He represented the entire
Church in Poland externally, and was not lower in rank even to cardinals.
He had the right to accept appeals from ecclesiastical courts throughout
the Republic. He stood in for the king in his absence; he was the most
important figure after the king; as a senator, he took the first place after
the monarch and was not inferior even to the apostolic nuncio. At the Sejm
of 1573, the primate was officially granted the office of interrex.

The consequences of the Partitions certainly struck at the office of pri-
mate, which was a symbol of the unity of the Church and Poland. Freder-
ic William, King of Prussia, prohibited the Metropolitan Archbishop
of Gniezno from using the title of Primate of Poland in 1795 and grant-
ed him the title of prince instead. Alexander I, Czar of Russia, obtained
for the newly created archdiocese of the Warsaw metropolis in 1818 the ti-
tle of Primate of the Kingdom of Poland. Following that event, there were
two primates: the Primate of Poland and the Primate of the Kingdom of Po-
land. The Congregation for Extraordinary Ecclesiastical Affairs approved
by decree the Archbishop of Gniezno as the Primate of Poland, and granted
the Metropolitan Archbishop of Warsaw the title of Primate of the King-
dom of Poland for life. However, this decree abolished the primate’s juris-
diction over other Polish dioceses, in which case, at the grass-roots level,
conferences of bishops started to be formed within the Catholic Church,
which was eventually regulated in the CIC/83.

Now, Primate of Poland is an honorary title held by the metropolitan
archbishops of Gniezno. This role, however, has been radically curtailed
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due to changes in the universal Church. No jurisdiction over other bish-
ops or dioceses is vested in this title anymore. Privileges stemming from
the primate’s function include: precedence at liturgical ceremonies, a per-
manent seat on the Permanent Council of the Polish Bishops’ Conference,
the right to wear purple and have 30 tassels in his coat of arms.
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The presented article analyses Canon 15 § 2 of the 1983 Code of Canon Law
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W jego opinii przyjecie takiego rozwigzania wynika z faktu, iz przeslanki ujete
w zapisie odnosza si¢ do ustaw nakazujacych lub zakazujacych, ktére w aspekcie
niewazno$ci aktu maja charakter mniej radykalny anizeli ustawy uniewazniajace
lub uniezdalniajace (kan. 10), do ktérych prawodawca odnidst si¢ w kan. 15 § 1.
Ponadto dowiddl, analizujac regulacje wystepujace poza pierwsza ksiega Kodeksu
Prawa Kanonicznego, a takze dorobek doktryny, iz w relacji do obszaru okreslone-
go w kan. 15 § 2 w kanonicznym porzadku prawnym funkcjonuja jeszcze zasady
uprzednie, wynikajace z zalozen systemowych oraz generalnej teorii aktu prawnego
skutkujace tym, iz w pewnych uwarunkowaniach zasady ogolne nie obowiazuja.
Zdaniem Autora, wprowadzenie domniemania iuris tantum w drugiej czesci
zdania kan. 15 § 2 wynikato z faktu, iz fakt cudzy nienotoryjny nie charakteryzuje
sie taka oczywisto$cig jak fakt wlasny czy fakt cudzy notoryjny.
Stowa kluczowe: zasada ogdlna, domniemanie, ustawy nakazujace zakazujace,
kara, fakt wlasny, fakt cudzy, fakt nienotoryjny

Introduction

Title I “Ecclesiastical Laws” of Book I “General Norms” of the 1983
Code of Canon Law' contains Canon 15, in which we find paragraph 2,
which reads: “Ignorance or error about a law, a penalty, a fact concern-
ing oneself, or a notorious fact concerning another is not presumed; it is
presumed about a fact concerning another which is not notorious until
the contrary is proven” The cited paragraph is analysed by commentators
only occasionally, but its construction is extremely interesting regarding
its theoretical aspect. On the face of it, one might suppose that the legisla-
tor included in both parts of the sentence different (and very well-known)
kinds of presumption: iuris et de iure and iuris tantum. This, however, is not
the case. Valesio De Paolis and Andrea D’Auria aptly observed that the first
part of paragraph 2 does not stipulate that knowledge or error is presumed,
stating instead that ignorance or error is not presumed. Therefore, doctrine
does not employ the category of presumption in relation to this hypoth-
esis, but with the category of “general principles” [Socha 1983, ad 15, n.
11]. Such a thesis provides a point of departure for an analysis of the prob-
lem that the norm apparently poses in terms of defects in the cognitive

1 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars 1II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.
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sphere: ignorance and error [De Paolis and D’Auria 2008, 141]. Interesting-
ly, in the second part of the normative sentence, the legislator employed
another construction, namely a presumption stipulating that ignorance
or error regarding another’s non-notorious fact is presumed [Jimenez Ur-
resti 1985, 26]. Therefore, we see that in Canon 15 § 2 there are, on the one
hand, general principles concerning ignorance or error about a law, a pen-
alty, or a fact concerning oneself or a notorious fact concerning another;
on the other hand, there is a presumption about the possibility of ignorance
or error arising with respect to another’s non-notorious fact. This non-uni-
form structure generates an important research question about the ratio le-
gis of such a legislative device. For this reason, we shall attempt here to an-
swer this important question.

1. General principles

The general principles included in Canon 15 § 2 are not uniform. This
is because the first two premises concern law (an enacted law, a penalty),
while the other two relate to facts (a fact concerning oneself, a notorious
fact concerning another).

1.1. Principles relating to law

1.1.1. Laws

Regarding the first component of the normative provision - the laws
— it should be stated at the outset that in interpreting this issue one can-
not ignore the context, which in this case is the content of Canon 15 § 1,
in which the legislator introduced the principle that ignorance or error with
respect to invalidating or incapacitating laws does not annihilate their legal
effect. This amounts to saying that paragraph 2 of Canon 15 is not about
the categories of laws referred to in Canon 10, but merely prescriptive
or prohibitive laws.

The source of this principle is traced to Rule 13 in VI:* ignorantia facti,
non iuris excustat (ignorance of facts excuses, but ignorance of the law does
not). It was taken from Paulus’ paremia: iuris quidem ignorantiam cuique

2 Liber Sextus Bonifatii VIII, in: Corpus Iuris Canonici, vol. 2, Emil Friedeberg, Lipsiae 1881.
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nocere, facti vero ignorantiam non nocere (ignorance of law does harm, ig-
norance of fact does not).?

The literature points out that the ratio legis of the code rule follows
from the assumption that the addressees of the law, once it is promulgat-
ed, are obliged to know it [Aymans and Morsdorf 1991, 175; Socha 1983,
ad 15, n. 11], due to the moral and legal obligation to observe it [Kroczek
2011, 233]. This principle posits that the effectiveness of the actions taken
by the subject is independent of his lack of knowledge or the state of error
he is in [Lombardia 2018, 97]. In light of doctrine, however, this principle
is not absolute. In his analysis of this issue, Luigi Chiappetta pointed out
that in Canon 16 § 2 of the 1917 Code of Canon Law* contains the word
generatim, which was translated as “without going into details”. It was ac-
tually removed in the course of the codification work, but the Italian can-
onist believes that it should not be omitted in an analysis. He argued that
in the case of juvenile persons under 16 such ignorance can be presumed;
in other words, it cannot be ruled out [Chiappetta 1996, 61]. Chiapetta’s
view was not isolated — already when the NCP/17 was in force, Adolf van
Hove pointed out that at the time there was a prevalent written doctrine
that ignorance could be presumed in juvenile or uneducated people [van
Hove 1928, 245].

1.1.2. Penalties

Another premise referred to in Canon 15 § 2 are penalties. It is worth
noting that the cited regulation is a law restricting the free exercise of pow-
ers. Thus, in keeping with the interpretive principle embodied in Canon
18 it should be interpreted strictly [Dzierzon 2021, 300-303]. This im-
plies that the general principle we are interested relates only to penalties.
If we analyse the regulations of substantive criminal law, one can easily
see that it contains regulations worded in a way that should be regarded
as a departure from the principle specified in paragraph 2. And so, we read
in Canon 1323, 2°: “No one is liable to a penalty who, when violating a law
or precept [...] was, without fault, ignorant of violating the law or precept;

3 Pauli Libri Quinquae Sententiarum, in: Fontes Iuris Romani Anteiustiniani, Pars Prima, ed.
G. Barbéra, Florentiae 1908, p. 261-344, PS. 22, 6, 9.

4 Codex Iuris Canonici Pii X Pontificis Maximi iussu digestus Benedicti Papae XV auctoritate
promulgatus (27.05.1917), AAS 9 (1917), pars II, p. 1-593 [henceforth: CIC/17].
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inadvertence and error are equivalent to ignorance” Canon 1325 provides:
“Ignorance which is crass or supine or affected can never be taken into ac-
count when applying the provisions of cann. 1323 and 1324” Moreover,
Canon 1324 § 1, 9° provides: “The perpetrator of a violation is not exempt-
ed from penalty, but the penalty prescribed in the law or precept must be
diminished, or a penance substituted in its place, if the offence was com-
mitted by [...] one who through no personal fault was unaware that a pen-
alty was attached to the law or precept”

We cannot accept the opinion expressed by Jerzy Syryjczyk that in Can-
on 15 § 2 we are dealing with an ordinary legal presumption [Syryjczyk
2008, 132]. This thesis does not chime in with the normative phrase just
quoted: “ignorance or error is not presumed.” With regard to this normative
phrase, we should keep in mind that the legislator introduced it purpose-
tully to avoid doubt as to whether the wording in question is presumptive.

Commentators agree that the principle should be linked to non-culpa-
ble ignorance (error). They derive their position deductively from the con-
tent of Canon 2202 § 1 CIC/17, stressing that no violation of the law is
imputed in the case of non-cupable ignorance. Referring to this principle
and citing the principle nihil volitum, quin praecognitum (nothing is willed
unless foreseen), Gommarus Michiels maintained that its ratio follows from
the assumption that only conscious actions can harm the law [Michiels
1929, 356]. Antonio Calabrese, presenting the penal concept of ignorance
(error), pointed out that it is based on a person’s good faith reflected
in the fact that, acting subjectively, he or she is convinced that taking an ac-
tion or refraining from acting is permissible [Calabrese 2006, 54].

To round up this argument, we need to see that in contradistinction
to the principle set forth in Canon 15 § 1 concerning invalidating and inca-
pacitating laws (Canon 10), with respect to the other categories of laws, re-
ferred to in the first part of the sentence of Canon 15 § 2, one should only
speak of a general rule [Aymans and Morsdorf 1991, 175]. It was shown
that it finds application only in the case of non-culpable ignorance (error)
[Michiels 1929, 356], as reflected in Canons 1323, 2° and 1325.

1.2. Principles relating to facts

The second category we find in Canon 15 § 2 refers facts: a fact con-
cerning oneself and a notorious fact concerning another. In Latin, factum
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includes senses such as ‘deed, ‘work; ‘action, as well as ‘object of obligation’
and ‘performance’

1.2.1. A fact concerning oneself

The first of the next two principles formulated in Canon 15 § 2 con-
cerns a fact of concerning oneself, which is not presumed. It follows from
the premise that no prudent person can ignore (err) the facts arising from
an act taken by him in a human way (actus humanus) [Michiels 1929, 356].
It should be noted here that this principle has already been articulated in X
1, 3, 41,° where it was noted with regard to the excommunicated person
that he should be certain of his fact (de facto suo certus esse debet). Ad-
dressing this principle, canonists stress that it is applied when the fact is
obvious (offenkundig) [Aymans and Morsdorf 1991, 175; Socha 1983, ad
15, n. 11]. To explain the principle, Aymans i Morsdorf used the following
example. If a precious chalice were stolen when the thief wanted to sell it
to a trader, as a matter of principle, he could not deny the fact that it was
stolen. He would have to prove that he was obviously not aware of that he
was obviously not aware of that [Aymans and Morsdorf 1991, 175]. As with
the principles discussed above, a different possibility cannot be excluded.
According to Javier Otaduy, it would be irrelevant when the subject act-
ing for natural reasons forgot about a specific fact [Otaduy 1996, 349].
In pre-conciliar canon studies, such an eventuality was not ruled out by An-
aclet Reiffenstuel, who noted that this was possible in the case of a remote
fact, or in situations where many activities were at play or where the action
was taken in extreme circumstances [Reiffenstuel 1870, 44].°

1.2.2. A notorious fact concerning another

The next premise referred to in Canon 15 § 2 refers to a notorious fact
concerning another person. Given the normative phrasing, commentators

5 Decretales Domini papae Gregorii, in: Ch. H. Freiesleben alias Ferramontano, Corpus Iuris
Canonici academicum, vol. II: Gregorii papae IX Decretales una cum libro Sexto, Clementis
et extravagantibus, Acc. Septimus decretalium et J.P. Lnacelotti Institutiones iuris canonici,
Praguae 1728.

6R.J. 13 in VI, n. 11, p. 44: “[...] nisi forsan valde antiqua sint, vel in plurimis negotiis
implicatus, aut in extremum existens foret, indeque verisimilis oblivio prudenter praesumi
valeret.”



57

are particularly interested in the legal meaning of the word ‘notorious’
When considering this theme, we should first specify that in this case
we are speaking of factual notoriety. Canonists claim this is a common-
ly known fact [Socha 1983, ad 15, n. 11]. Chiappetta writes about a well-
known fact that is indisputable [Chiappetta 1996, 61]. In this context,
commentators note that factual notoriety is not necessarily characterized
by objective obviousness, as it can also be relative. For example, a fact may
be notorious in a certain community, but not outside of it; it may be noto-
rious in some country by being disseminated in the mass media, but not
necessarily so in a town or village where the mass media do not reach. That
is why the superior or judge should decide in a particular case whether no-
toriety meets the conditions set forth in Canon 15 [Jimenez Urresti 1985,
26]. In canon law, the principle at hand, like many others, was drawn from
Roman law [van Hove 1928, 243]. Again, this principle is based on Rule
13 in VI, which in turn refers to the words of Ulpian: Qui enim, si omnes
in civitate sciant quod ille solus ignorat (It does not matter if everyone knows
what only one person is ignorant of) (D. 1,9,12,6)” [Regatillo 1961, 80].

Reiffenatuel, referring to the paremia Ignorantia facti, non iuris excu-
sat, mentioned earlier, claimed that ignorance of a fact would be excusable
it it did not result from serious negligence. This principle is refuted the hy-
pothesis that everyone in town knows about this fact. This could happen
if ignorance of the fact could not be overcome [Reiffenstuel 1870, 45].% Ac-
cording to Michiels, its ratio follows from the assumption that ignorance
of notorious facts — in the case of both factual and legal notoriety that
afflicts almost all members of a community or region, is insurmountable
even on the assumption that it arose from negligence [Michiels 1929, 354].°
This Belgian canonist, citing Reiffenatuel, Barbosa and Ojetti, believed that

7 Digesta Iustiniani Augusti, in: Corpus Iuris Civilis, vol. 2 (editor maior), ed. T. Mommsen,
Berolini 1860-1870.

8 R.J. 13 in VI, n. 19, p. 45: “Sed facti ignorantia ita demum cuique non nocet, si non ei
summa neglegentia objiaciatur; qui denim, si omnes in civitate sciant, quo ille solus
ignorant, cum concordant, qumavis haec propria fallentia dici vix queat; cum hujusmodi
casibus censetur adesse supina vincibilis ignorantia facti, sicut in illis factis, quae quis vi
status et conditionis scire tenetur: de qua ignorantia quia non loquitur regula per dicta n.,
fallentiae in dictis casibus proprie non censetur subiecta.”

“[...] ratio est, quia ignorantia factorum notorium, sive notorietate facti, sive notorietate
iuris, que fere cunctis in communiatate vel ragione patent a quovis, modica dumtaxat
adhibita dilegentia, sciri possunt, omnino vinciblis, imo supina apparet.”

©
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if there existed legal and regular notoriety in a community, it could take
the form of factual notoriety over time. In his opinion, equivalent to this
form of ignorance is ignorance of facts concerning other people, which we
should know (ex officio scire debemus). He believes this principle is ground-
ed in the following paremia: non potest esse pastoris excusatio, si lapus oves
comedat et pastor nesciat (a shepherd is not excused by the fact that a wolf
eats his sheep, and he does not know about it) [ibid.].

2. Presumption iuris tantum

As we have mentioned, the second part of the sentence of Canon 15 § 2
contains a presumption iuris tantum: “it is presumed about a fact concern-
ing another which is not notorious until the contrary is proven.” Also here,
the presumption is based on Rule 13 in VI. Basically, it was introduced be-
cause it is impossible to know all innumerable facts concerning others [Re-
iffenstuel 1870, 43-44; Michiels 1929, 354; Jone 1950, 35].

It should also be noted that compared to presumption iuris et de jure,
the construction of presumption iuris tantum is different, since in this
case evidence to the contrary is admitted. Thus, presumption ceases when
the opposite is proven — when it is shown that in a specific situation igno-
rance (error) did not exist [De Paolis and D’Auria 2008, 141]. The source
of the principle adopted lies in Rule 47 in VI, whereby praesumitur igno-
rantia, ubi scientia non probatur (ignorance is presumed where knowledge
is not proven) [Michiels 1929, 355]. According to Socha, ignorance need
not be proven by the one who claims it, but by the one who would actually
benefit from it [Socha 1983, ad 15, n. 11].

Conclusion

The above-presented considerations give rise to many questions. Our
argument shows that in Canon 15 § 2 the first two prerequisites relate
to laws (leges) and penalties (poena). Therefore, it should be asked: Why
did the legislator not include them in Canon 15 § 1? To answer that, we
need to see that the character of both paragraphs of Canon 15 is different.
The content of Canon 15 § 1, relative to paragraph 2, is more categorical.
From the legislative perspective, this was required by the categories of in-
validating and incapacitating laws (Canon 10). This is because their specific
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nature regarding effects calls for legal certainty [Dzierzon 2010, 733-40].
The prescriptive or prohibitory laws have a slightly different character,
as their dispositions are not subject to sanction of nullity, but only legiti-
macy. It should be noted that violations of the disposition of such norms
do not result in such radical consequences in terms of validity as in the case
of invalidating or incapacitating laws [Bunge 2006, 81]. Apparently, it was
mainly the different nature of the laws that determined that leges and poe-
nae were included in paragraph 2 of Canon 15.

The content of Canon 15 § 2 is not as categorical as that of Canon 15
§ 1. Doctrine considers most of its provisions as general principles, which
raises another question about their value and significance. It follows from
our analysis that the primary sources of the principles included in Canon
15 § 2 were legal rules taken from the Liber Sextus; these, as a rule, were
recycled in the canonical legal order from paremias functioning in Ro-
man law. Discussing the formation of legal principles, Tomasz Gatkowski
noted that their final shape is the result of a centuries-old process of gen-
eralising legal rules [Galkowski 2020, 144-45]. This no doubt is the case
of the rules defined in Canon 15 § 2. On the other hand, it should be high-
lighted that their general, formalised nature [Berlingo 2015, 267-69] is in-
herently aligned with the purpose of Book I CIC/83 General Norms, which
is to provide a platform for reading and interpreting the norms of the Code
in a particular way, as well as norms outside of it [De Paolis and D’Auria
2008, 53].

Our study shows that “parallel” to the principles included in para-
graph 2, doctrine also points to other, earlier and non-formalized, princi-
ples that canonists deduced from the systemic principles of the canonical
legal order and the assumptions of the theory of legal act. Thus, according
to commentators, in a subjective sense, principles concerning law are irrel-
evant if insurmountable ignorance (error) occurs. It should be mentioned
that this position is deduced from the anthropological-legal assumption
that only acts done in a human way (actus humanus) are legally effective.
Therefore, it would be difficult to claim the effectiveness of an act if it was
intellectually impossible. This position is grounded in the paremia ad im-
possibile nemo tenetur (a person cannot be forced to do impossible things),
springing from natural law.

Further, it should be said that the subjective aspect of a legal act is cru-
cial vis-a-vis rules concerning fact. For in this case, formalized rules are
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closely linked to the obviousness of facts; this obviousness, in turn, as al-
ready shown, can be relative in certain circumstances. Thus, if no such ob-
viousness occurred in specific circumstances, then by their very nature,
the general principles articulated in Canon 15 § 2 related to a notorious
fact concerning oneself or another person could not be applied.

It seems that it was the lack of obviousness in the case of a non-noto-
rious fact concerning another person that largely prevented the legislator
from formulating a general rule in the second part of the sentence, who
instead introduced the presumption that ignorance or error “is presumed
about a fact concerning another which is not notorious until the contrary is
proven”. It should also be noted that its content manifests its nature; there is
no doubt that it is a presumption iuris tantum.

Importantly, the nature of this presumption is such that it should be
regarded as a logical instrument for resolving doubts that have arisen
in practice [Sdnchez-Gil 2012, 432]. In the case of presumption, relative
to the general principle, inference is different, since it involves an intellec-
tual operation in which the problem is solved like this: from some facts
at some point in time, one deduces the probability (not possibility) of other
facts [Idem 2006, 33]. It appears that the introduction of this mechanism
into Canon 15 § 2 was due to the fact that, objectively, a non-notorious
fact concerning another is largely not characterized by such obviousness
as a notorious fact concerning another. Therefore, it was possible to for-
mulate a normative thesis based on probability. In contrast, the situation is
different in the case of general principles, where, based on deductive rea-
soning, one chooses to apply the disposition of the norm to a particular
case.

In conclusion, therefore, it should be noted that there is a difference be-
tween the general rules and the presumption included in Canon 15 § 2,
resulting mainly from mental constructs associated with the interpretation
of law or facts. However, the inclusion of prior and non-formalised princi-
ples in doctrine shows that the interpretation of law in the canonical sys-
tem is not based on legal positivism, because it is grounded is natural law
and divine positive law.
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Abstract

The principle of cooperation between the Church and the State is unequivocal-
ly expressed in Article 1 of the 1993 Concordat between the Republic of Poland
and the Holy See. At the same time, cooperation, which may occur in different
fields, must respect the principle of autonomy and independence of each party
to an international agreement on its own.

By virtue of Article 5 of the Concordat, the Catholic Church gained from
the State the assurance of the free exercise of its jurisdiction, including the auton-
omy of the church judiciary, especially in matters of marriage (cf. Article 10(3-4)
of the Concordat). This follows from the overriding principle of respect for reli-
gious freedom, enshrined in the 1997 Constitution of the Republic of Poland.

One area of cooperation between the Church and the State may be procedur-
al law taking into consideration the legal norms of two distinct legal domains -
the state and the church legal order. Therefore, this issue at hand should be analysed
in the light of the norms of Polish law, especially the Concordat between Poland
and the Holy See, as well as canonical norms as the internal law of the Catholic
Church.
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I present the issue of cooperation between the State and the Church in the field
of procedural law, narrowing my scope to procedural marriage law and the proce-
dural criminal law, which is applied by the church judiciary but cannot be applied
in complete isolation from state legislation.

Based on specific state and church regulations concerning the Roman Catholic
Church, case law and judicial practice, I show the obligations and rights as stem-
ming from legal norms, and the doubts and difficulties following from the different
premises of the two legal orders.

Keywords: cooperation, Polish concordat, procedural law, criminal law, marriage
law

Abstrakt

Zasada wspoldziatania Ko$ciola i Panstwa zostala w jednoznaczny sposéb wy-
stowiona w art. 1 Konkordatu miedzy Rzeczapospolita Polska a Stolica Apostolska
z 1993 r. Jednocze$nie wspdldzialanie, ktére moze obejmowaé swym zakresem roz-
ne dziedziny, musi odbywa¢ si¢ w poszanowaniu zasady autonomii i niezalezno$ci
kazdej ze stron umowy miedzynarodowej we wlasnym zakresie.

Koéciot katolicki w art. 5 Konkordatu uzyskal od Panstwa zapewnienie swo-
bodnego wykonywania swojej jurysdykeji, wlacznie z autonomia koscielnego sa-
downictwa, zwlaszcza w sprawach malzenskich (por. art. 10 ust. 3-4 Konkordatu).
Wynika to z nadrzednej zasady poszanowania wolnoéci religijnej, zapisanej w Kon-
stytucji RP z 1997 r.

Jednym z obszaréw wspotdziatania Kosciota i Pafistwa moze by¢ prawo proce-
sowe. Ztozona problematyka musi uwzglednia¢ normy dwoch odrebnych porzad-
kéw prawnych - panstwowego i koscielnego. Problematyke te nalezy zatem roz-
wazaé zaréwno majac na uwadze normy prawa polskiego, a szczegélnie Konkordat
miedzy Rzeczapospolita Polska a Stolicg Apostolska, jak réwniez normy kanonicz-
ne, jako prawo wewnetrzne Kosciofa katolickiego.

Autor artykulu ukazuje problematyke wspdétdziatania Panstwa i Ko$ciota w za-
kresie prawa procesowego, ograniczajac si¢ do procesowego prawa malzenskiego
i procesowego prawa karnego, ktére stosowane jest w sadownictwie ko$cielnym,
a ktore nie moze by¢ aplikowane w calkowitym oderwaniu od ustawodawstwa
panstwowego.

Na bazie poszczegolnych przepiséw polskich i koscielnych dotyczacych Koscio-
ta rzymskokatolickiego, a takze orzecznictwa i stosowanej praktyki, ukazane zostaty
obowiazki i prawa, jakie wynikaja z norm prawnych, ale takze watpliwosci i trud-
nosci wynikajace z odmiennych zalozen dwéch porzadkéw prawnych.
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Stowa kluczowe: wspoldziatanie, konkordat polski, prawo procesowe, prawo karne,
prawo matzenskie

Introduction

The issue of the cooperation between the Church and the Polish State
in terms of procedural law involves two separate legal domains - state
and church orders. This issue should therefore be considered both with
respect to the norms of Polish law, particularly the Concordat between
the Republic of Poland and the Holy See,' as well as canonical norms,
which constitute the internal law of the Catholic Church.

Issues related to procedural cooperation are complex, and this is due
to the separateness of the legal systems and the objects that sanction the ex-
ercise of judicial authority in the two. Practice shows, however, that in some
measure state law affects canon law and vice versa.

In our reflections we shall present only some aspects of the cooperation
between the Polish State and the Church in the area of procedural law, espe-
cially those related to marriage law and criminal law. The subject addressed
here is characterised by many different aspects, which, for one, emphasize
the distinctness of the entities in question, but also (despite some limita-
tions) make it possible to build a consistent picture of their interaction.

1. The Principle of Cooperation between the State and the Catholic
Church in State Legislation

It follows from the constitutional principle of the independence and au-
tonomy of the State and the Church, and the cooperation between them
for the “individual and the common good’? it follows that the State
and the Church do not face each other as competing institutions, but “under
different titles, are devoted to the personal and social vocation of the same
men.”

1 Concordat between the Holy See and the Republic of Poland, signed in Warsaw on 28 July
1993, Journal of Laws of 1998, No. 51, item 318 [hereinafter: Concordat], Article 1.

2 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 483
[hereinafter: Constitution], Article 25(3).

3 Sacrosanctum Concilium Oecumenicum Vaticanum II, Constitutio pastoralis de Ecclesia
in mundo huius temporis Gaudium et spes (07.12.1965), AAS 58 (1966), pp. 1025-115;
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As Jozef Krukowski aptly notes, “The role of both the Church
and the State, even though they are dissimilar communities, is to help
people achieve the common good, that is, build legal and social orders
in which the rights and freedoms of every person are guaranteed and exer-
cised” [Krukowski 1999, 72].*

Thus, both the State and the Church should take care that their mutu-
al cooperation goes well. An eminent canonist of the Middle Ages, when
the principle of church-state cooperation was not explicitly proclaimed
but appreciated as the basis for the development of both realities, expressed
it in the following adage: cum regnum et sacerdotium inter se conveniunt,
bene regitur mundus, floret et fructificat Ecclesia (when secular and ecclesi-
astical powers agree with each other, the world is well governed, the Church
flourishes and bears fruit).’

Mutual relations between the said entities are regulated by bilateral
agreements. One of them is the Concordat, which regulates relations be-
tween the State and the Church, respecting the distinctness of the par-
ties, for it is not an interstate agreement, but between a state and the Holy
See, which acts as the supreme authority and representative of the Catho-
lic Church, having personality under international law. Thus, the Church
and the State coexist within one society, live in one territory, and to a large
extent the same people are members of both communities [ibid., 70].

It is Poland’s legal and cultural circumstances that for the reason given
above the optimal form of the relations between the two domains is co-
operation.® The same people, as both citizens and believers, are subjects
of rights and obligations under state law and canon law and are involved
in the life of both communities [Kroczek 2017b, 54].

Already in Article 1, the Concordat currently in force provides that
“the State and the Catholic Church are, each in its own domain, independ-
ent and autonomous, and that they are fully committed to respecting this

English text available at: https://www.vatican.va/archive/hist_councils/ii_vatican_council/
documents/vat-ii_const_19651207_gaudium-et-spes_en.html [hereinafter: GS], no. 76.

4 Unless otherwise indicated, translations of quotations are mine.

5 Ep. 328 (PL 162, 246 B).

6 In fact, in the Polish legal order, the cooperation of the Church and the State take place
on many fronts. See Poniatowski 2015, 307-22; Zarzycki 2007, 23-60.


https://www.vatican.va/archive/hist_councils/ii_vatican_council/documents/vat-ii_const_19651207_gaudium-et-spes_en.html
https://www.vatican.va/archive/hist_councils/ii_vatican_council/documents/vat-ii_const_19651207_gaudium-et-spes_en.html
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principle in their mutual relations and in co-operating for the promotion
of the benefit of humanity and the good of the community”

Thus, the cooperation principle is a general commitment to undertake
and implement activities for the sake of human well-being and the com-
mon good. One of the basic elements of human well-being and people’s
fundamental rights is the constitutional right to “a fair and public hearing”
(Article 45(1) of the Constitution) [Sobczyk 2015, 191].

Under canon law, too, one of the basic rights of the faithful is the right
to “vindicate and defend the rights they possess” and the right to “be
judged according to the prescripts of the law applied with equity” (Canon
221 § 1-2).7 They can benefit from that by pursuing the judicial and admin-
istrative route, although it must be conceded that, as envisioned by the ec-
clesiastical legislator, conducting processes in the Church is the exception,
not the rule.® However, the Church legitimately needs a system in which it
will be possible to restore the disturbed order.’

The operation of the judiciary is essentially pastoral, which stems from
the nature of the Church. The Church’ judicial apparatus is grounded in re-
spect for the dignity and rights of every person. A just sentence, the right
to which is always enjoyed by the faithful, should be handed down in com-
pliance with the law but subject to canonical equity [Mizinski 2009, 76].

Nor can we neglect the overarching principle of church law, articulated
by the legislator in the last canon of CIC/83, namely, the salvation of souls,
which is to be the supreme law in the Church. Although the principle
of salus animarum suprema lex has always been present in the conscious-
ness of the Church, it was not expressly stated until CIC/83. Tadeusz Piero-
nek regrets that it is not found at the beginning of the codification, but only
at the very end, where the procedure for the transfer of pastors is provided

7 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS
75 (1983), pars II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-
iuris-canonici/cic_index_en.html [hereinafter: CIC/83].

8 Cf. Canon 1446 § 1: “All the Christian faithful, and especially bishops, are to strive
diligently to avoid litigation among the people of God as much as possible, without
prejudice to justice, and to resolve litigation peacefully as soon as possible.”

9 Zenon Grocholewski addresses this issue with much accuracy, considering the unique
nature of the Church as expressed in biblical images, “People of God”, “Body of Christ”
and “Community of the Faithful”, showing a way of resolving disputes in the Church that
differs from the ways used in secular communities [Grocholewski 1985, 492-94].
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for, but this cardinal principle of ecclesiastical law is there to safeguard all
church regulations [Pieronek 1988, 251].

The different axioms of the church and state legal orders assures
the Church autonomy in the exercise of its jurisdiction, as enshrined in Ar-
ticle 5 of the Concordat.” This is due to respect for the right to religious
freedom. As regards the ecclesiastical and state judiciary, although it re-
fers explicitly to the adjudication of canonical matrimonial cases, Article
10 of the Concordat guarantees the exclusive competence of the ecclesias-
tical authority (para. 3), and with regard to the civil consequences of state
courts (para. 4)."" At the same time, in its last paragraph, the article pro-
vides for possible cooperation in the area of mutual notification of judicial
decisions. The relevant procedure should be decided by the Joint Commis-
sion of the Government of the Republic of Poland and the Polish Bishops’
Conference (KEP) (cf. Article 27 of the Concordat).

However, as Wojciech Gdralski contends, this provision does not have
a normative nature, being only a declaration of the will of the contracting
parties. A regulation of this kind would have to be implemented by way
of a new bilateral agreement, or agreed upon between the Government
and the Bishops Conference, authorized by the Holy See [Goralski 2008,
145].

Another area of possible (and sometimes even necessary) cooperation
for the church judiciary and the state administration of justice is criminal
law. This necessity has become particularly pronounced in recent years,
when cases of possible sexual misconduct of some clerics against minors
were reported. These wrongs (delicts, torts) are not the only ones punisha-
ble by both ecclesiastical and state authorities. They are classified as mixed
offences, so-called delicta mixti fori. In practice, this means that parallel
proceedings can take place under canon and state law. This also results from
the duty to report the possible commission of certain offences mandated

10 Article 5: “Respecting the right to religious freedom, the State shall guarantee the Catholic
Church, irrespective of the rite, the free and public exercise of its mission, as well
as the exercise of its jurisdiction, management and administration of its own affairs,
in accordance with Canon Law.”

11 Article 10(3): “It is within the exclusive competence of ecclesiastical authorities to issue
a judgement as to the validity of canon law marriage, and in any other matrimonial matters
governed by canon law”; para. 4: “Adjudication of matrimonial cases within the limits
of Polish legislation falls within the exclusive competence of State civil courts.”
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by the Polish Penal Code, Article 240." This entails diverse effects, which
we will analyse in what follows. Once a case is heard by a secular court,
the ecclesiastical judiciary also can and sometimes has to impose canonical
penal sanctions [Olechna and Rybinska 2015, 252].

The competencies so defined enable cooperation under criminal pro-
cedural law of the two orders. However, they provoke doubts and ques-
tions about the duties and rights of one forum vis-d-vis the other. Some
of the powers and obligations result directly from legal norms. Others are
unspecified and follow from procedural practice.

This also follows indirectly from Article 1 of the Concordat, whereby
the contracting parties pledged to respect the principle of independence
and autonomy in their cooperation for the common good. Importantly,
however, that they did not commit themselves to cooperation only. The core
aspect of Church-State cooperation is not that the two domains serve
and help each other. They have no direct mutual obligations. The ration-
ale behind the cooperation between the religious community and the state
community is the good of the human person pursued within the compe-
tence of both communities [Hemperek 1985, 79; Goralski and Piendyk
2000, 22].

So what should Church-State cooperation be under procedural law?
To answer that, we need to look at its motives. The classical public law
of the Church would distinguish negative motive, which justified elimina-
tion of moral evil, that is, sin (ratio peccati), and positive motive, which
justified helping one another to achieve good (ratio boni perficiendi). Kru-
kowski observes that on the traditional reading, negative motive was pos-
ited. In contrast, nowadays the positive aspect comes to the fore. However,
cooperation towards elimination of the pathological phenomena occurring
in people’s lives, both at the individual and communal levels, should not be
underestimated. This point will be seen well in the context of criminal pro-
cesses [Krukowski 1992, 25].

To round up this part of our analysis, the following questions should be
raised: To what extent is it possible for the State and the Church to coop-
erate in the field of procedural law? When is this an obligation and when
merely an option? Is the Church under the obligation to make available

12 Act of 6 June 1997 - The Penal Code, Journal of Laws No. 88, item 553 as amended
[hereinafter: PCJ.
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records of judicial proceedings? Does the Church have the right to obtain
such documentation from state authorities? What is the impact of rulings
made in one forum upon the other? We shall seek answers to such ques-
tions by analysing the theory and practice of the interaction of ecclesiasti-
cal and state authority in the light of marriage procedural law and criminal
procedural law applied in the ecclesiastical judiciary.

2. Cooperation with Respect to Marriage Procedural Law

Marriage and family are values safeguarded by both the Church
and the State. In the canonical order, indissolubility is an essential attrib-
ute of marriage (Canon 1056). In the order of state law, too, the union
of a man and a woman enjoys a very high position in the hierarchy of val-
ues. By according to it a high status in the Basic Law, the Polish consti-
tutional legislator grants it “protection and care” of the State (Article 18
of the Constitution).

The cooperation between the Polish State and the Catholic Church
in matrimonial matters is explicitly provided for in the Concordat, in Arti-
cle 10(1), whereby “from the moment of its conclusion, matrimony accord-
ing to canon law has such effects as those of a marriage concluded under
Polish law”, subject to the conditions listed in points 1-3 of this paragraph.
The conclusion and ratification of the Concordat resulted in corresponding
provisions in the Family and Guardianship Code."

Adjudication on marital cases, however, is governed by the principle
of autonomy of the ecclesiastical judiciary and the state judiciary. Each re-
mains competent for the effects of marriage, as defined in their respective
legal orders (Article 10(3-4) of the Concordat).

This follows from the mutual recognition in Article 1 of the Concordat
of the principle of independence and autonomy of the State and the Church,

13 Act of 25 February 1964 - The Family and Guardianship Code, Journal of Laws of 2022,
item 2140 [hereinafter: FGC], Article 1 § 2: “A marriage is also concluded when a man
and a woman entering into marital union under canon law or the law of another religious
organisation declare their mutual intention to enter into marriage under Polish law
in the presence of a member of the clergy, and the head of the civil registry office then
draws up a marriage certificate. If these conditions are met, the marriage is considered
to have been concluded at the moment of making the declaration of intent in front
of the cleric.”
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and therefore mutual respect for the two separate legal orders [Goralski
and Adamczewski 1994, 65]. The guarantees of free exercise of jurisdiction
and being governed by own laws, which the State, respecting religious free-
dom, ensures to the Church by virtue of Articles 25 and 53 of the Polish
Constitution and Article 5 of the Concordat, also result in the autonomy
of the religious judiciary [Rapacz 2007, 56].

Premises guiding proceedings before an ecclesiastical court and state
courts are radically different as regards matrimonial cases. The marriage
annulment process seeks the objective truth about the marriage in question,
looking into the period leading to its conclusion. In divorce proceedings,
a validly contracted marriage is dissolved as a result of the complete break-
down of conjugal life."*

Accordingly, the Supreme Court correctly assessed that the future
of a secular marriage is always decided by state courts. At the same time, it
was stated that the decision of an ecclesiastical court on the validity of a ca-
nonical marriage cannot have a preliminary impact on the ruling of a state
court on the validity or cessation of a secular marriage.'

Another issue, directly pertinent to procedural interaction and high-
lighted in the judgement in question is the evidentiary power that decisions
handed down by ecclesiastical courts can have in civil proceedings. Howev-
er, it is doubtful whether they rank as official documents or private docu-
ments of a special kind [Stanisz 2015, 181].

This gives rise to questions of making available to marriage annulment
case files, which can be done at the request of the parties or their coun-
sels, also when requested by law enforcement agencies and state courts.
On the other hand, we can also ask about the possibility of church courts
requesting access to state trial files or permission to follow a requisition
route.

14 Among the reasons for divorce, the state legislator lists: the fault of the party demanding
divorce, the welfare of the minor child of both spouses, the principles of social intercourse
and the permanent and complete breakdown of conjugal life. The latter is the sine qua non
condition for granting a divorce decree (Article 56 FGC).

15 Judgement of the Supreme Court of 17 November 2000, file ref. no. V.CKN 1364/00, OSN/
IC 2001, no. 9, item 126.
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2.1. Requests Made by State Courts

In considering the first issue — making available church records when
so requested by the parties or their counsels for the purposes of submit-
ting them in the divorce process or state family courts - it should be noted
that practice shows (as confirmed by court officials) these situations are not
common. The CIC/83 rules of trial secrecy do not allow the release of case
files to the parties or state courts, which is a reason for refusing to grant
a request so directed [Brzemia-Bonarek 2007, 47]. The only procedural doc-
uments that litigants can receive are the statement of claim and the judge-
ment. Note that when responding to such requests, the church legislature
grants consent that the case file(s) be consulted in the court’s chancery.
In no other way can the parties consult such documents. A copy of the file
can only be handed over to the requesting counsels, but only for the pur-
poses of pending canonical proceedings (Canon 1598 § 1).

In the vast majority of cases, people apply to an ecclesiastical court af-
ter they have already obtained a civil divorce. One of the attachments is
the operative part of the Regional Court’s judgement. Sometimes a state-
ment of reasons is appended to the ruling, which may prove to be useful
evidence in canonical proceedings.

Marriage, which belongs in the sphere of public law, has to enjoy special
protection, also in relation to the protection of procedural records, which
often reveal information and data of a confidential or intimate nature,
or involving the religious sphere, which - also as desired by the state legis-
lator — enjoys freedom. For this reason, the church legislator equips the ec-
clesiastical judge with the option to decide not to disclose the file to anyone
if it is likely to cause a serious threat (Canon 1598 § 1 in fine).

A more common case is when access to parts of the file is requested
by the civil divisions of district or regional courts. This is less often the case
in criminal divisions. Typically, the court requests access to an expert
opinion. It may happen that the request is for information about the sta-
tus of the canonical process, which is pending in parallel with the divorce
proceedings. There is also the well-known case of one Polish church court,
which received a telephone request from the judge presiding over inher-
itance proceedings involving the parties to an annulment case for in-
formation from the file that was allegedly useful in the civil suit he was
dealing with. Upon hearing a reply from which it was concluded that
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the file did not contain any relevant information, the request was aban-
doned. The legal basis for such requests on the part of common courts
is Article 248 of the Code of Civil Procedure, in which the state legisla-
tor provided for a statutory obligation to grant a court’s request to present
and submit all kinds of documents relating to the facts essential to the res-
olution of the case. Anyone who is in possession of such a document is un-
der this obligation, unless the document contains classified information.'®
There is an assumption in the doctrine of civil law that this obligation in-
cludes the requirement to file it with the court. It lies with the court, not
the document holder, to assess whether the requested document constitutes
evidence of a fact relevant to the outcome of the case [Marszatkowska-Krze$
and Gil 2023].

The refusal to comply with the order to submit a document is subject
to the court’s assessment under Article 233 § 2 CCP. However, it must be
conceded that submissions directed to a church court are generally requests
and can be refused, which does not incur consequences. It is usually suf-
ficient to furnish arguments citing the constitutional and concordat guar-
antee of the autonomy and independence of the Church from the State,
as well as the principle of religious freedom enshrined in the Polish Consti-
tution and the secrecy of the canonical marriage process.

However, there have been situations that required an intervention from
the church party at the Concordat Commission level. Objections have
been raised concerning requests for access to the files of marriage annul-
ment cases or their excerpts containing witness testimony or expert opin-
ions for use in civil proceedings. The church party considered such conduct

16 Act of 17 November 1964 - The Code of Civil Procedure, Journal of Laws No. 43, item
296 [hereinafter: CCP], Article 248: “§ 1. Everyone shall present, if directed by the court,
at a specified time and place, a document in his possession and constituting evidence
of a fact relevant to the case resolution, unless it contains classified information. § 2.
The above obligation may be waived by anyone who could, as a witness with respect
to the facts mentioned in the document, refuse to testify, or who holds the document
on behalf of a third party who could, for the same reasons, object to the submission
of the document. However, even then, the submission of a document may not be refused
if its holder or a third party is obligated to do so with respect to at least one of the parties,
or if the document was issued in the interest of the party who requests the taking
of evidence. Nor may a party refuse to submit a document if the harm to which it would be
exposed to by doing so would be losing the case.”
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as an interference of state courts in the exercise of the Church’s jurisdic-
tional authority."”

Judges of church courts are bound by the provisions of canon law. Un-
der Canon 1455 § 1, they are “always bound to observe secrecy of office
in a penal trial, as well as in a contentious trial if the revelation of some
procedural act could bring disadvantage to the parties” The obligation
of official secrecy is categorical, and failure to observe it can even result
in privation from office (Canon 1457) [Del Amo 2023, 900].

Thus, the CCP provision cannot be interpreted and applied in vio-
lation of the autonomy of the ecclesiastical judiciary, a position accepted
by the secular judiciary, too."

2.2. Cooperation with Investigative Authorities and Criminal Courts

We shall limit our analysis of the cooperation between church courts
dealing with matrimonial cases and the authorities conducting state crimi-
nal proceedings and common courts only to a reflection on cases in which
information about a de sexto crime against a minor is revealed in a mar-
riage annulment suit. We shall devote more attention to issues not directly
related to annulment lawsuits in a latter part.

By virtue of the amendments to the 2017 Penal Code, there is an obliga-
tion to report certain offences to the law enforcement authorities, including
sexual crimes committed against a person under the age of 15 or taking
advantage of the victim’s helplessness or insanity."

17 Ministry of Foreign Affairs, Department of Western and Northern Europe, Briefing
note on the meeting of the Government and Church Concordat Commissions, Warsaw,
18 November 2009, as cited in: Stanisz 2015, 182.

18 Such theses were presented in an opinion issued by the Judiciary Department of Courts,
Organization and Analysis, drawn on 11 December 2014 (DSO-I-070-149/14), as cited in:
Stanisz 2015, 182.

19 Article 240 § 1 PC: “Anyone who has reliable information concerning a punishable
preparation, attempt, or the commission of a prohibited act specified in Articles 118, 118a,
120-124, 127, 128, 130, 134, 140, 148, 156, 163, 166, 189, 197 § 3 or 4, 198, 200, 252, or a crime
of a terrorist nature, fails to immediately notify an authority established for the prosecution
of crimes, is liable to imprisonment for up to 3 years. § 2. Anyone having sufficient
knowledge to assume that the agency mentioned in § 1 knows of the prohibited act being
planned, attempted or committed but fails to report it, does not commit the offence
specified in § 1; anyone who prevents the commission of a prepared or attempted
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When discussing the necessity of fulfilling the obligation imposed
by the state, binding also on the person who in the canonical process be-
came aware of the possible commission of the offence mentioned in Article
240 PC, we should take note of two specific issues: when this awareness
arose and its reliability.

Regarding the first aspect, there are four possibilities: an awareness de-
velops during an interview that can be regarded as a pre-trial examina-
tion; information comes from the plaintiff’s complaint; information crops
up when testimony is heard; and some information is revealed during
an expert’s examination. In the first case, one must attempt to authenti-
cate the information so obtained. Also, when it is evident from the content
of the complaint that a reportable offence has been committed, before re-
porting it, the author of the claim should be summoned for an interview,
which is in fact a pre-trial examination, in order to substantiate the infor-
mation provided by the complaint, and informed of the obligation to report
it to state law enforcement authorities. One also needs to make sure that
the case has not been reported yet. If it transpires that the mandatory re-
porting has not taken place yet, it is worth trying to persuade the complain-
ant to satisfy this obligation, bearing in mind, however, that if he himself is

prohibited act does not commit the offence specified in § 1.; § 2a. A victim of an act
mentioned in § 1 who has refrained from reporting the act is not liable to punishment.
§ 3. Anyone who has failed to report for fear of criminal liability threatening himself
or his next of kin is not liable to punishment.” In regard to crimes against sexual freedom
and morals, this includes rape (jointly with another person or against a minor under 15
years of age, or against an ascendant, descendant, adoptee, adopter, brother or sister),
including crimes committed with grave cruelty (Article 197 § 3-4 PC); sexual exploitation
of helplessness, insanity (Article 198 PC); sexual exploitation of a minor (paedophilia
and paedopornography) (Article 200 PC). Also, a clergyman with credible information
about the possibility of such a crime, which is not covered by the secrecy of confession,
is obliged to notify law enforcement authorities. If the perpetrator is a cleric, a member
of an institute of consecrated life or an association of apostolic life, or the moderator
of an international association of the faithful approved or erected by the Holy See,
in keeping with Article 3 of Pope Francis’ motu proprio Vos estis lux mundi — which after
being in force ad experimentum for three years has just been promulgated anew and is
effective as of 30 April 2023 - there is an obligation to notify the competent ecclesiastical
superior as well. See Franciscus PP., Litterae apostolicae motu proprio datae Vos estis lux
mundi (07.05.2019), AAS 111 (2019), p. 823-32; English text available at: https://www.vatican.
va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-
mundi-aggiornato.html [hereinafter: VELM].


https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
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the victim of a criminal act and fails to report, he is not liable to punish-
ment (Article 240 § 2a PC). However, this attempt may prove unsuccessful
[Wieczorek 2021, 221-22]. Then the obligation rests with the court clerk
who registers the complaint. It should be remembered that the situation oc-
curs even before the dispute is established, hence the importance of the in-
itial verification of information of an offence [Brzemia-Bonarek 2021, 247].

Information obtained when the testimony of the parties or witnesses un-
der oath is heard has greater probability and trustworthiness, even though
the judge is not free from the obligations mentioned above regarding
the information conveyed by the petition.

Disclosure of information about sexual harassment in a broad sense
that emerges during consultation with an expert, also when he is a phy-
sician, is not exempt from the obligation to report the offence, as the pro-
vision of Article 240 § 1 PC excludes the duty of secrecy under the Act
on the Professions of Physician and Dentist.* Moreover, he discharges his
duties as an expert appointed by an ecclesiastical judge (Canon 1575).

Information obtained from some officials suggests that only few annul-
ment processes reveal information about sexual offences.

In situations where an offence of this kind has not been previously re-
ported, the state prosecutor’s office is always notified of its possible com-
mission. The party to the case is informed of this. The practice of the sur-
veyed courts is to attach with the notice a certified extract from the file
containing the petition or excerpts from the testimony regarding the infor-
mation gained. The state prosecutor’s office does not question this method
of notification and does not request access to all case files. Whilst a civil
court requests such access, investigating authorities and criminal courts can
order the release of relevant documents. However, this will happen much
more often with canonical penal processes, so we shall address this issue
in what follows.

2.3. Requests Made by Ecclesiastical Courts

As a rule, it is not common for ecclesiastical courts to request files from
investigating authorities or common courts when dealing with matrimonial

20 Act of 5 December 1996 on the Professions of Physician and Dentist, Journal of Laws
of 2011, No. 277, item 1634 as amended, Article 40(2)(1).
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cases. Typically, as mentioned above, the parties themselves furnish di-
vorce decrees issued by regional courts. If these documents contain state-
ments of reasons relating to the time preceding the marriage or present rea-
sons for the inability to form a marital community, they can prove helpful
in proving canonical consensual incapacity. Sometimes an important reason
is an adjudication of guilt for the breakdown of the marriage.

The reason for requesting state assistance in conducting procedural ac-
tivities in canonical proceedings is the legal interest that arises not only
from Polish law, but also from canon law. A landmark ruling in the issue
at hand was the 2015 judgement of the Supreme Administrative Court
on the refusal to provide a party to an ecclesiastical process with informa-
tion from the PESEL resource.”

This is because the petitioner is obliged to provide the defendant’s home
address so that the ecclesiastical court can lawfully inform the defendant
of the pending lawsuit. In exceptional situations, despite the efforts made,
the petitioner may not be able to determine the whereabouts of the defend-
ant. In such a case, in order to demonstrate to the court that the complain-
ing party has made reasonable efforts to establish the defendant’s residence,
it is necessary to request the data on the defendant’s whereabouts from
the municipal authorities.

In the case at hand, such a request should have been made to the Min-
ister of the Interior, according to the legislation at the time. However,
the Minister refused to provide the information, considering that the com-
plainant had not demonstrated the legal interest required by the Act on Pop-
ulation Registration and Identity Cards (as of 2012).> He argued that such
an interest does not result from a pending process in a metropolitan court,
unlike proceedings in state courts. The ecclesiastical court is not a state
institution but of the religious community. Such reasoning was support-
ed by the Voivodeship Administrative Court in Warsaw, which argued
that the metropolitan court neither exercises justice nor is it an organ
of the judiciary, but adjudicates under canon law, hence no legal interest
based on a universally applicable legal norm can be derived [Fray 2015].

21 Judgement of the Supreme Administrative Court of 8 May 2015, file ref. no. II OSK 2416/13,
Lex no. 1798118.

22 Act of 10 April 1974 on Population Registration and Identity Cards, Journal of Laws No. 14,
item 85, Article 44h(2).
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The Supreme Administrative Court took a different view, overturning
the earlier ruling and thus the minister’s decision. He reasoned that accord-
ing to Article 10(2) of the Polish Constitution, the judicial power is vested
in courts and tribunals. Thus, the ecclesiastical court is not part of the judi-
ciary, but exercises judicial authority.”

The principal argument is derived from Article 25(4) of the Polish
Constitution, which provides for the determination of relations between
the State and the Catholic Church through an international agreement.
On this basis, the provisions of the Concordat, upon its ratification “be-
came part of the legal order of the Republic of Poland.” The legal possibil-
ity of defending one’s interest before the ecclesiastical authority in matters
of canonical marriage, provided for in Article 10(3), is the basis for ac-
knowledging legal interest. If the generally applicable law (the Concordat)
offers means of defending oneself against the ecclesiastical authority in mat-
rimonial cases, this satisfies the premise of a legal interest grounded in this
law. The fact that the competence of the ecclesiastical authority is assumed
for the subject matter does diminish the legal interest. Putting up defence
before the Metropolitan Court [...] and not before Polish judicial author-
ities has no legal effect on the derivation of a legal interest. The fact that
the ruling of an ecclesiastical court on the validity or termination of a ca-
nonical marriage has no force for the validity of a secular marriage does
not impede the derivation of a legal interest in providing PESEL data, since
under the international agreement on the right of defence such a legal in-
terest is pertinent.”*

The cited decision of the Supreme Administrative Court has in some ways
revolutionized the perception of the canonical annulment process. What can-
onists have long asserted has been articulated very clearly. A party has a legal
interest also in the canonical process. The venue of the defence has no legal
significance; whether it is a secular justice system or an ecclesiastical tribunal
is immaterial. The latter’s competence for asserting one’s rights results from
a ratified international agreement [Niemczycki 2020, 147-57].%

23 Judgement of the Supreme Administrative Court of 8 May 2015, file ref. no. II OSK 2416/13,
Lex no. 1798118.

24 Tbid.

25 The subject of “legal interest” has been addressed quite extensively in the legal literature;
see Duda 2008.
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The path of requisition is known in both the state and the canonical le-
gal order. The use of legal aid, as shown above, is impossible if a state court
were to request an ecclesiastical court. Could such assistance, then, be re-
quested by a state court, for the purpose of hearing a party or witness*
or accessing, for example, medical records held by a state court?”

The admissibility of such aid can be substantiated under Canons 1530,
1452 and 1608, which obligate the judge to seek the truth about the mar-
riage on trial and to demonstrate a legally-based activity in the taking of ev-
idence [Swito 2012, 154]. The possibility of such requisition is also support-
ed by Article 44 § 3 of the Law on the System of Common Courts, which
unequivocally obliges common courts to perform evidentiary procedures
ordered by other adjudicatory bodies, the ecclesiastical court being one
of those.”® Under the current state and canonical regulation, such requisi-
tion, however extraordinary it may be, is permissible and does not violate
either partner’ legal order or the principle of autonomy and independence.

2.4. Mutual Notifications and Recognition of the Effects of Rulings

The aforementioned issue of mutual notification of decisions hand-
ed down by common courts and ecclesiastical courts in matrimonial cas-
es has not been regulated yet, as permitted by paragraph 5 of Article 10
of the Concordat.

26 Such questioning would not have any evidentiary value within the meaning of canon 1547,
since the testimony should be taken under the direction of the judge, but it could constitute
evidence “of any kind”, as referred to in Canon 1527 § 1.

27 This issue was discussed in meetings of the Church Concordat Commission

and the Government Concordat Commission in 2003-2005, and was even the subject

of a parliamentary question [Brzemia-Bonarek 2007, 49].

Act of 27 July 2011 on Common Courts Organisation, Journal of Laws No. 98, item

1070; English text available at: https://www.venice.coe.int/webforms/documents/default.

aspx?pdffile=CDL-REF(2020)004-e. See Article 44 § 3: “The courts shall conduct

proceedings to take evidence, within the scope provided for in the provisions on civil
proceedings, at the request of authorities adjudicating in cases other than set forth in Article

44(1) and (2), if the request was made by the Minister of Justice.” A request for judicial

assistance directed to the district court in whose jurisdiction a given action would be taken

should be conveyed via the Minister of Justice, who may decide on its execution. Medical
records could be made available to the ecclesiastical court not on an ad oculos basis,

but as an account of their contents provided by a common court [Swito 2012, 161-62].

2

®©
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Such a clarification would exemplify agreed-on cooperation of competent
representatives of both parties, which can take the form of a legal contract.
As Jozef Krukowski notes, such interaction could cover not only notifica-
tions of rulings, but also the exchange of documents between civil and ec-
clesiastical courts. He believes provision of official information could be use-
ful in litigation. At the same time, the norms referenced in this sensitive
matter should respect each spouse’s right to privacy. These principles would
substantiate the respect for the autonomy and independence of the Church
and the State, each in its own domain [Krukowski 2000, 315-16].

International agreements of states such as Spain, Italy, Malta, Croatia,
Lithuania, Slovakia, Portugal, contain solutions reaching much further, be-
cause they also provide for the recognition of the civil effects of ecclesiasti-
cal judgements in matrimonial cases, although this may happen automati-
cally or in a controlled or dependent manner.”

Even though the issue of mutual notification of rulings remains unset-
tled today, the following questions should be asked here: Would it be prac-
ticable and beneficial to launch in Poland a system in which the State would
recognise the civil effects of rulings of ecclesiastical courts?

It seems that one can agree with the view expressed by some canon-
ists, who believe that there are no arguments to the contrary [Majer 2007,
414-22], particularly that what matters is working together for the sake
of the same people who are contracting marriage in religious form with
civil effects. Of course, the recognition would concern only the invalidity

29 In Spain, the procedure for the recognition in the state forum of ecclesiastical judgements pro
nullitate matrimonii and papal dispensations from a marriage contracted but not unconsummated
has been regulated in relevant laws, regulations and decrees. Spanish courts distinguish
between their “recognition” (el reconoscimiento) and execution (la ejecucion). The first concerns
the “reception” of church rulings in legal transactions in Spain. A ruling made by a Spanish
court is executed by entering information of the dissolution of marriage in the civil status records
[Bialobrzeski 2017, 175]. In Italy, a deliberative proceeding can be held before the competent court
of appeal, in which an enforceable ecclesiastical decision on the invalidity of a marriage concluded
in concordat form is reviewed (as to the form and subject matter) to verify the ecclesiastical judge’s
competence, guarantees of the right to defence and the participation of the parties in the process.
An decision of an ecclesiastical court that contradicts a state court judgement or when a matter
with the same subject matter and parties is pending before an Italian court, as well as a judgement
that would be at variance with the Italian legal order, cannot be recognized in the Italian legal
order [Bednarski 2013, 43-63]. For solutions in the other countries mentioned, see Andrzejewski
2021, 147-66; Majer 2007, 414-31; Cadelo 2005, 99-188.
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of marriage as such. Thus, as Adam Bartczak notes, the recognition could
have only effects with respect to divorce. Matters such as property, main-
tenance and guardianship should remain within the competence of state
courts. In addition to considering the differences arising from the two
legal orders (impediments, defects of consent, forms of marriage), one
would have to establish whether the grounds for divorce are also present
in the case of an ecclesiastical recognition of a marriage as invalid. Apart
from that, it would be worth determining the rationale for recognition it-
self. Would it depart from or coincide with the requirements for marriage
(consensual declaration of the parties’ will as to the possibility of a recogni-
tion, entry in civil status records) [Bartczak 2014, 28-38]?

A different opinion is presented by Wojciech Goralski, who contends
that “the separation of two distinct legal orders seems optimal, since
the substantial differences between them would render the mutual recogni-
tion of rulings in matrimonial cases impossible” [Goralski 1994, 141].

In the current state of the law, ecclesiastical rulings are effective only
in the ecclesiastical order, while civil marriages resulting from concordat
marriages can be contested by the parties in a civil court in order to obtain
an annulment or a divorce according to Polish law [Krukowski 1999, 130-31].

In practice, this implies that ecclesiastical rulings passed by a court
or an administrative authority (nullity decree, papal dispensation super
rato, canonical separation, declaration of presumed death of a spouse) will
be possible regardless of the “status” of the civil unions against for which
they are issued. In the same way, a civil judgement of a civil court awarding
a divorce, which invalidates a civil marriage concluded under Article 10(1)
of the Concordat, has no effects whatsoever in the ecclesiastical legal order
[Goéralski and Piendyk 2000, 69].

3. Cooperation of the Church and the State Regarding Procedural
Criminal Law*

With the increased incidence of canonical processes in the last dec-
ade or so, resulting mainly from administrative decisions and concerning

30 In this part, some fragments are taken from the author’s earlier study, submitted
for publication in March 2022 and still pending. However, there is an audiovisual record
of the presentation that became the basis for writing an article: Kaminski 2021.
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some sexual offences of members of the clergy against minors, the question
of cooperation between the church and state judiciary has become extreme-
ly relevant.

In the VELM, promulgated anew on 25 March 2023 - which is applied
no longer ad experimentum, but indefinitely - Pope Francis reminds us
that the ecclesiastical provisions on the canonical preliminary investigation,
which it is mandatory for the Ordinary to conduct whenever he deems it
reasonable — after the information of a canonical offence has been substan-
tiated — without prejudice to the rights and duties established anywhere
in state legislation, particularly regarding a possible obligation to notify
the competent civil authorities (VELM 20).

3.1. Reporting Obligation

When information is gained about a possible offence that constitutes not
only a canonical delict but also an act punishable under state law, there aris-
es the duty to notify law enforcement authorities of the possible commis-
sion of an offence. In light of Polish legislation, this will apply in particular
to the punishable failure to report certain crimes, including sexual offences
against minors, as transpiring from Article 240 PC, examined above.

This incentive to cooperate with law enforcement agencies and the state
justice system is endorsed by Pope Francis’ instruction On the Confidenti-
ality of Legal Proceedings,”* which waives papal secrecy in certain cases. Ac-
cording to Francis’ rescript, papal secrecy no longer applies to “accusations,
trials and decisions” involving paedophile crimes (SR 1), as also reflected
in the material norms de delictis riservatis.*

This also applies to cooperation with authorities conducting state crim-
inal trials. The Pope also mandates that “office confidentiality shall not

31 Cardinal Secretary of State, Rescritto del Santo Padre Francesco con cui si promulga
UIstruzione Sulla riservatezza delle cause (17.12.2019) [hereinafter: SR], https://www.vatican.
va/roman_curia/secretariat_state/2019/documents/rc-seg-st-20191206_rescriptum_it.html
[accessed: 20.04.2023]; Cardinal Secretary of State, Rescriptum ex audientia. Instructio
Secreta Continere. De secreto pontificio (04.02.1974), AAS 64 (1974), no. 2, p. 89-92.

32 Congregation for the Doctrine of the Faith, Norms Regarding Delicts Reserved
to the Congregation for the Doctrine of the Faith (11.10.2021) [hereinafter: Norms]; English
text available at: https://www.vatican.va/roman_curia/congregations/cfaith/documents/
rc_con_cfaith_doc_20211011_norme-delittiriservati-cfaith_en.html [accessed: 21.04.2023],
Article 28 § 1.


https://www.vatican.va/roman_curia/secretariat_state/2019/documents/rc-seg-st-20191206_rescriptum_it.html
https://www.vatican.va/roman_curia/secretariat_state/2019/documents/rc-seg-st-20191206_rescriptum_it.html
https://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20211011_norme-delittiriservati-cfaith_pl.html
https://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20211011_norme-delittiriservati-cfaith_pl.html
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prevent the fulfilment of the obligations laid down in all places by civil
laws, including any reporting obligations, and the execution of enforceable
requests of civil judicial authorities” (SR 4).

At the same time, it should be noted that this does not mean lifting
any secrecy. The instruction recalls that “the information is to be treated
in such a way as to ensure its security, integrity and confidentiality in ac-
cordance with the prescriptions of canons 471, 2° CIC/83 and 244 § 2, 2°
CCEO, for the sake of protecting the good name, image and privacy of all
persons involved” (SR 3). Also, the Vademecum on Certain Points of Pro-
cedure in Treating Cases of Sexual Abuse of Minors Committed by Clerics,
issued by the Congregation for the Doctrine of the Faith at the time, points
out that “secret of office” applies from the moment the offence is reported
to the ecclesiastical authority.*® As regards the Polish legal reality, however,
this should be done with respect for the constitutional principle of auton-
omy and independence of the State and the Church, and the properly ap-
plied concordat principle of the autonomy of the state and church judiciary.

The authors of the Vademecum further remind us that “even in cases
where there is no explicit legal obligation to do so, the ecclesiastical au-
thorities should make a report to the competent civil authorities if this is
considered necessary to protect the person involved or other minors from
the danger of further criminal acts” (Article 17).

3.1.1. Polish Legal Reality

Considering the context of the issue at hand - the Polish Concordat - it
is necessary to look at a source of particular law represented by a docu-
ment issued in 2014 and amended two times by the Polish Bishops” Confer-
ence, which despite its misleading name (Wytyczne ‘guidelines’) is no doubt
an act of church law: Wytyczne dotyczgce wstepnego dochodzenia kanonicz-
nego w przypadku oskarzen duchownych o czyny przeciwko szostemu przy-
kazaniu Dekalogu z osobg niepetnoletnig ponizej osiemnastego roku Zycia
[Guidelines on preliminary canonical investigation concerning accusations

33 Dicastery of the Doctrine of the Faith, Vademecum on Certain Points of Procedure
in Treating Cases of Sexual Abuse of Minors Committed by Clerics (ver. 2.0, 05.06.2022)
(hereinafter: Vademecum], https://www.vatican.va/roman_curia/congregations/cfaith/ddf/
rc_ddf_doc_20220605_vademecum-casi-abuso-2.0_en.html [accessed: 21.04.2023], Article 30.


https://www.vatican.va/roman_curia/congregations/cfaith/ddf/rc_ddf_doc_20220605_vademecum-casi-abuso-2.0_pl.html
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of clerical persons of acts against the Sixth Commandment committed with
a minor under the age of 18].**

Since its promulgation, the Guidelines have been amended twice,
and these amendments addressed the issue of interaction with the State,
which is of interest to us. The first was related to the 2017 amendment of Ar-
ticle 240 of the Penal Code, mentioned several times,* while the second
was introduced in 2019 to take account of the duties related to the registra-
tion of reports mandated by Pope Francis in the first version of the VELM.

The 2017 amendment incorporated the state law norm into canon law.
Thus, the duty to report sexual offences against minors to law enforcement
authorities was reinforced,® becoming also a canon law duty, aside from
the Polish law.

The ecclesiastical legislator, in ordering a church superior to report
through an attorney to the competent authority appointed to prosecute
crimes, has significantly expanded the catalogue of obligatory information
to be stated in the written report. It includes information on the alleged per-
petrator, a general description of the prohibited act, the name of the alleged
victim, the data of the person from whom the information was obtained

34 Polish Bishops’ Conference, Wytyczne dotyczgce wstgpnego dochodzenia kanonicznego
w przypadku oskarzeri duchownych o czyny przeciwko széstemu przykazaniu Dekalogu z osobg
niepetnoletnig ponizej osiemnastego roku zycia (07-08.04.2014), https://episkopat.pl/wp-
content/uploads/2020/07/Wytyczne_nowelizacja_2019.pdf [accessed: 21.04.23] (hereinafter:
Guidelines). The norms developed by the Polish Bishops’ Conference were enacted
in accordance with the recommendation expressed in the “circular” of the Congregation
for the Doctrine of the Faith of 3 May 2011. The dicastery pointed out to the bishops
the necessity of drafting appropriate norms, which should also take into account the law
in force in a given country and receive the Holy See’s recognitio. Congregazione per la Dottrina
della Fede, Lettera circolare per aiutare le Conferenze Episcopali nel preparare linee guida per il
trattamento dei casi di abuso sessuale nei confronti di minori da parte di chierici (03.05.2011),
“Enchiridion Vaticanum” 27 (2011), 256-63; Congregazione per la Dottrina della Fede, Lettera
del Cardinale William Levada per la presentazione della circolare alle Conferenze Episcopali
sulle linee guida per i casi di abuso sessuale nei confronti di minori da parte di chierici
(03.05.2011), https://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_
cfaith_doc_20110503_levada-abuso-minori_it.html [accessed: 21.04.2021].

35 Polish Bishops’ Conference, Uchwala nr 5/376 z dnia 6 czerwca 2017 r., https://episkopat.
pl/wp-content/uploads/2017/07/KEP_wytyczne_z_aneksami. NOWELIZACJA.2017-1.pdf
[accessed: 21.04.2023].

36 In the introduction to Annex 2 the Guidelines use a canonically wrong term, “a minor
under the age of eighteen.”
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(Article 1a(2) of the Guidelines). Under Polish law, in light of legal doctrine
and case law, the reporting obligation provided for in Article 240 PC covers
only the fact of reporting, which may even be anonymous [Dudka 2005,
55-62], and the reporting party’s reference to evidence that substantiates his
claim [Zalewski 2013].

Unfortunately, in contrast to the Polish legislature, the ecclesiastical
legislator did not hedge the omission of this duty with a penal sanction.
Another serious shortcoming, apparent from the Guidelines, is the impo-
sition of the penal law obligation to report only on information obtained
after the law came into force. Such a view of the Church legislature should
be considered wrong, if only considering the grammatical interpretation in-
herent in the text of substantive criminal law. Indeed, the state legislature
used the phrase “anyone who has reliable information” in Article 240 PC,
indicating a state of affairs using a stative verb. Its wording, hence its inter-
pretation, is therefore different from the phrases used in other normative
acts: “whoever learns” (Article 304 of the Code of Criminal Procedure®)
or “who has become aware” (Article 910 § 4 CCP) [Kroczek 2017a, 91-107].

As Piotr Kroczek notes, the very solution of incorporating a norm
of Polish law into canon law should be praised highly. In this way, the duty
to report has two normative sources, which increases the likelihood of its
fulfilment; that is, the conduct expected by the Polish legislator as well
as the ecclesiastical legislature, which follows suit [ibid., 96]. The content
of a notice directed to state law enforcement authorities cannot be informa-
tion obtained in the sacrament of confession. The Guidelines treat knowl-
edge obtained through spiritual direction in a similar way (Article 17).

3.2. Granting State Authorities Access to Documents

Cooperation in the area of procedural law also includes the mutu-
al handover of documents and records of canonical investigations as well
as prosecutorial procedures and trials.

It is common practice for Polish prosecutor’s offices conducting an in-
vestigation after a possible crime is reported by an ecclesiastical entity to re-
quest access to the preliminary investigation file. The summons cites a CCP
legal basis. These are regulations according to which legal and natural

37 Act of 6 June 1997 - The Code of Criminal Procedure, Journal of Laws No. 89, item 555
as amended [hereinafter: CCP].
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persons are obliged to provide assistance at the request of the authorities
conducting criminal proceedings, if without such assistance it is impossible
or very difficult to conduct a “procedural act” (Article 15 § 3 CPC).*

It remains debatable whether the verifying procedure of the prosecutor’s
office, or the preparatory proceedings with a view to initiating possibly a crim-
inal trial, are strictly procedural activities within the meaning of the CCP, be-
cause this is what they are after its formal initiation. However, commentators
point out that the duty to assist the authorities conducting criminal proceed-
ings is present at both the preparatory and trial stages. The procedural au-
thority may request such assistance when it finds a procedural act impossible
or extremely difficult to perform unaided. The purpose of such assistance is
not to replace a procedural act with one performed in the course of rendering
assistance, but only to help carry out the act. The request for assistance can
take oral or written form [Kaczorkiewicz 2009, 8-9].

Although it is mandatory to provide assistance, in the summons from
the prosecutor’s office in the case of clerical sexual offences against minors,
a request is submitted to send the file of the preliminary canonical investi-
gation or part of it. However, the statutory obligation has its limits. They are
determined by other provisions of the law, which the authority is not to vi-
olate [Jezusek 2016, 44-48]. At this point, we can reasonably ask whether
this also applies to provisions of canon law? On the basis of the previous
considerations, which show that the Concordat is part of the Polish legal
system, a positive answer must be given. This is because the obligation
to assist when requested by the authorities conducting criminal proceedings

38 Article 15 § 3: “Legal persons or organizational units without legal personality and other
than those specified in § 2, as well as natural persons shall be obliged to provide assistance
at the request of the authorities conducting criminal proceedings to the extent and within
the time limit set by them, if without such assistance it is impossible or significantly
difficult to conduct a procedural act” Another provision cited by the state prosecutor’s
office is Article 307 § 1 CCP when it receives a notice of the possible commission of a crime
and requests in writing the completion of the data contained in the notice of a crime within
a specified period of time, or the verification of the facts in this regard.: “If necessary, it
may be demanded that the data contained in the notice of the offence be completed within
a specified time-limit, or a verification of the facts in the matter may be ordered. In that
case, the order instituting the investigation or inquiry, or refusing the institution should be
issued no later than 30 days after receiving the notification.”
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cannot lead to a violation of the rights of the summoned entity, in this case
an ecclesiastical juridical person [Sakovich 2023].

From the perspective of secular law, the CCP provisions, which un-
derlie the action of the authorities requesting access to records, are le-
gitimate but the counter-argument that the ecclesiastical party may ad-
vance is based on respect for the constitutional and concordat autonomy
and independence of the Church (and thus the autonomy of the canonical
legal order) and the principle of protection of religious freedom enshrined
in the Constitution.

In this connection, it is worth recalling the 2017 decision
of the District Court for L6dz-Srédmiescie, overruling the state prosecutor’s
order for the release of documents related to the proceedings conducted
in the Archdiocese of L6dz, in the case of a cleric accused of paedophilia.*

Following the prosecutor’s order, police officers entered the dioce-
san curia seizing photocopies of the canonical preliminary investigation.
In this case, the chancellor of the curia filed a complaint through a pro-
fessional attorney, complaining about the seizure of documents constitut-
ing the Church’s internal records. The court overruled the contested or-
der of the state prosecutor. By way of justification, the court pointed out
that the release of the complete file of internal canonical proceedings is
an excessive interference in the internal affairs of the Church. In the matter
at hand, the church authorities realised their statutory duty by informing
state agencies of the possible commission of an offence and declared their
full cooperation with regard to the pending criminal proceedings. In this
connection, Article 5 of the Concordat was invoked, which served to high-
light the Catholic Church’s ability to freely administer its affairs on the basis
of canon law as a separate legal system that allows it to exercise judicial
authority (Canon 391 § 1-2; Article 25(3) of the Constitution).

Also, the judge highlighted the separateness of canonical and prose-
cutorial proceedings and the necessity of taking evidence independently
in the course of the latter. Given the willingness of the ecclesiastical party
to cooperate, there were, in the court’s opinion, other options to determine
possible witnesses or seek information. The aspect of declared cooperation
was completely disregarded in the prosecution in question. The justification

39 Decision of the District Court for L6dz-Srédmiescie of 21 December 2017, file ref. no. VI
Kp 471/17 (in the Author’s archive).
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contains a very interesting element, which has relevance for the delib-
erations; namely, the court’s reference to the broader context, which was
the penetration of the domain of a foreign, sovereign state (since the orig-
inal documents were, in accordance with canonical procedure, sent earlier
by the diocesan curia to the Holy See), safeguarded by the Republic of Po-
land on its territory through a ratified international agreement.*

Since the Church is willing to cooperate with the Polish State in judg-
ing crimes that are delicts known in both legal orders - as encouraged
by normative and non-normative documents of the Church - it is worth
distinguishing between the different modes of proceeding for the re-
lease of the files of canonical preliminary investigation and the handover
of files produced in the course of a canonical process that the Dicastery
of the Doctrine of the Faith may order having evaluated the investigation
records conveyed to the Holy See.

While the preliminary investigation records are the property
of the office of the ordinary ordering the investigation, at the time they are
being conveyed to the Holy See, they are in the possession of the Dicastery
for the Doctrine of the Faith. Such a position is supported by the proce-
dural guidelines provided to ordinaries by the Apostolic Nunciature in Po-
land on 9 December 2021, and the accompanying remarks of the Pontifical
Council for Legal Texts, dated 12 May 2021, which respond to the ques-
tions asked by Polish bishops in respect of VELM.*

The Vatican authors of the guidelines formulate criteria for proper coop-
eration depending on the stage of the canonical process. If, at the diocesan
stage or at the level of a religious order jurisdiction, “the secular judicial
authority lawfully requests access to the documentation, a brief report pre-
senting the status quaestionis may be sent to it and, in addition, consider-
ation may be given, at the bishops discretion, to providing the requested

40 Tbid.

41 Initially, the documents bore the clause “For internal use,” but now their content is cited
by internet sources, including the Catholic News Agency. Pontifical Council for Legal Texts,
Osservazioni (12.05.2021), attachment to protocol N. 17462/2021 [hereinafter: Indications];
“Nieprawdziwe tezy mediéw o postepowaniu abp. Gadeckiego ws. procesu ksiedza pedofila
[Untrue claims of the media about the conduct of Archbishop Gadecki regarding the trial
of a paedophile priest].” https://www.ekai.pl/nieprawdziwe-tezy-mediow-o-postepowaniu-
abp-gadeckiego-ws-procesu-ksiedza-pedofila [accessed: 22.04.2023].
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documentation” (para. 3 of the Indications), excluding, of course, docu-
ments belonging to the internal forum (para. 4 of the Indications).**

“Once the preliminary investigation is complete and its results have
been conveyed to the relevant dicasteries of the Holy See, the matter is
transferred to Vaticans jurisdiction; therefore, both the documents issued
by the relevant dicasteries of the Holy See and by authorities acting in Po-
land under its delegation (e.g., the delegate conducting the process or car-
rying out the procedures provided for in the motu proprio Vos estis lux
mundi) remain at the disposal of the Holy See” (para. 5 of the Indications).

“If a copy of the documentation sent to the Holy See remains in the di-
ocese, the correct way of possibly making it available to the secular jus-
tice system is via international legal assistance, carried out through dip-
lomatic channels. The Holy See willingly offers its judicial cooperation
to other states, observing the principles of international courtesy, rec-
iprocity and on the basis of ratified treaties, provided that requests
for such cooperation meet all the formal and substantive requirements es-
tablished by international custom for this form of legal assistance” (para. 6
of the Indications).*®

The framework of cooperation so defined between the Church judiciary
and State authority, on the one hand, testifies to respect for the secular legal
order and transparency of church procedures; on the other hand, it serves
to preserve the autonomy of the Catholic Church and its independence

42 Matteo Visioli presents the view that the lifting of papal secrecy does not apply to records
of the preliminary proceedings, since they are not explicitly mentioned in the above-cited
papal instruction On the Confidentiality of Legal Proceedings. The document mentions
notifications, processes and decisions, omitting preliminary investigations. Besides, this
author doubts whether the decision lifting the confidentiality of cases concerning crimes
and cases pending before the instruction became effective [Visioli 2020, 725-36]. This position
was criticised by Jan Dohnalik, who pointed to an overly restrictive interpretation, which is
at variance with the legislative intent of the author of the instruction [Dohnalik 2021, 273-74].
In the spring of 2023, the Chodziez District Court, among others, enjoyed international
legal assistance, receiving from the Holy See the files of the preliminary investigation, which
the Poznan Archdiocesan Curia had previously conveyed to the Holy See in accordance
with the relevant canonical procedure. “Nieprawdziwe tezy mediéw o postgpowaniu abp.
Gadeckiego ws. procesu ksiedza pedofila [Untrue claims of the media about the conduct
of Archbishop Gadecki regarding the trial of a paedophile priest].” https://www.ekai.pl/
nieprawdziwe-tezy-mediow-o-postepowaniu-abp-gadeckiego-ws-procesu-ksiedza-pedofila
[accessed: 22.04.2023].
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from state authorities, plus official secrecy, which still obtains in canon law
(Canons 471, 2° and 1455 § 1). Executive requests from state authorities
must therefore be granted within the limits of applicable state law, but also
in accordance with ecclesiastical law, which continues to apply papal secre-
cy to delicta graviora, which are not offences against the Sixth Command-
ment [Dohnalik 2021, 276].#

3.3. Cooperation of state judicial authorities with the Church

The Church, in exercising its judicial authority over perpetrators and vic-
tims of canonical offences, especially delicta graviora contra sextum, protects
the public good by judging the criminal behaviours of its faithful and taking
precautions to eliminate them. In this sense, the Church cooperates with state
judicial authorities, which are to be understood broadly as, in keeping with
the papal instruction On the Confidentiality of Legal Proceedings, state insti-
tutions applying criminal procedure, and therefore not only common courts,
but also law enforcement authorities like the police and prosecutors. State
institutions also take similar measures for citizens when there is a concur-
rence of canonical and state liability for an offence. The State, having the ap-
propriate legal instruments, as well as access to an array of documents, is free

44 The Church’s cooperation in this regard concerns law enforcement agencies and the judiciary,
as they are the ones who take actions of a broadly procedural nature. There is no duty
of information and transfer of case files to other state institutions. The issue emerged
in Poland in February 2021, when the Chairman of the State Commission for Paedophilia
sent a letter to officials of ecclesiastical courts, demanding access to records of canonical
proceedings and criminal-administrative trials against paedophile offenders. In response
to this initiative, a working team was appointed by the Polish Bishops’ Conference
for contacts with the State Commission for Paedophilia. The goal of this body, headed
by the KEP Delegate for the Protection of Children and Young People Abp Wojciech Polak,
was to develop the scope and rules of cooperation with the Commission. Following this,
in May 2021, Polak sent a letter to officials assuring that ecclesiastical courts would take
action after clarifying legal doubts and specifying the rules of cooperation. The doubts
concerned mainly the legal basis of the Commission’s requests for access to case files.
Another point of doubt was the protection of sensitive personal data contained in church
documents. At the same time, the Delegate declared his willingness to cooperate and ability
to provide the Commission with statistical data on the number of cases of sexual abuse
of minors under 15 years of age reported to the Church in Poland. He further informed
the Committee chairman about the implementation of the obligation to notify law
enforcement authorities of these offences and cooperation with them. List Delegata KEP ds.
Ochrony Dzieci i Miodziezy do Oficjatow Sgddow (11.05.2021) (in the Author’s archive).
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to order their release. It has coercive apparatus, which facilitates the effective
conduct of criminal proceedings. For the ecclesiastical judiciary, such solu-
tions remain unavailable, understandably, and therefore, in order to fruitfully
exercise judicial authority, the Church may request state authorities to pro-
vide access to certain documents or case files. Does the Church have the right
to do so? Is the State obliged to cooperate with the Church in this regard?

The basis for requesting assistance from competent church authorities
in the area mentioned above is Article 156 CCP. Para. 5 stipulates that in ad-
dition to parties, defence counsels, attorneys and statutory representatives,
“with the permission of the state prosecutor, access to files in the pending
preparatory proceedings and after its completion, may be made available
to other persons by way of exception” (Article 156 § 5 and 5b CCP). Court
case files enjoy a similar right (Article 156 § 1 CCP).

To exercise it, a legal interest must be demonstrated, which in the case
of the Church is the notification of a possible crime, which, despite not
making the Church a party to the proceedings, affects the cleric who is un-
der the jurisdiction of the ordinary. In practice, such requests elicit various
responses from state bodies: from giving access to all files, specific extracts,
to refusal or failure to give an administrative reply.

The right justifying access to case files is justified by CCP commentators
by the simultaneous conduct of disciplinary proceedings against the ac-
cused by competent persons — by the church judiciary in this case [Zgryzek
2014, 768ft.].

Were it necessary to access the files of a proceeding that is pending
in accordance with civil law,*® the church party may also pursue its right.
The basis for this is found in Article 525 CCP, which provides that “the case
file shall be made available to the participants in the proceedings and, with
the permission of the presiding judge, to anyone who substantiates their
need to view the files. The same applies to 1) making and receiving copies
and extracts from case files, and 2) receiving audio or video/audio record-
ings of the case file”

45 ‘Civil law’ here is used in reference to proceedings that are held under the provisions
of the Civil Code and the Code of Civil Procedure in force in the Polish state. This
clarification seems necessary because originally, in the Middle Ages, the term ‘civil law’
(civitas) was used in reference to state law, regardless of its branch, to distinguish it from
ecclesiastical law.
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4. Jurisdiction of state courts in “religious matters”

After considering the question of cooperation of state courts with ec-
clesiastical courts in the field of matrimonial and criminal procedur-
al law, the question can be raised: Are the state courts competent in any
of the matters that fall to the autonomous judiciary of the Catholic Church?

For the issue thus signalled, according to Grzegorz Maron, it is crucial
to distinguish the courts’ illicit “resolution” of doctrinal and internal church
disputes as well as their judgemental “evaluation” of the religious doctrine
position or the internal law of a religious organisation on specific questions
from the permissible, declaratory “determination” of this position to the ex-
tent necessary for the adjudication of civil cases based on general provi-
sions of the law [Maron 2022, 136].

The necessity of such a settlement can be verified when there occurred
an infringement of personal rights in the exercise of procedural rights be-
fore the ecclesiastical court, which is evaluated by a civil court. In this case,
the objection that civil litigation is inadmissible has no grounding, since per-
sonal rights are protected also in the canonical process. If the information
concerning personal rights, revealed in an ecclesiastical process, are not ob-
jectively justified by the purposes of the canonical process, and is either un-
true or true but defamatory and irrelevant to the outcome of the case, we are
dealing with an unlawful infringement of personal rights.* In a case like this,
one can seek protection of their personal rights before a court via civil litiga-
tion, in particular their dignity and good name [Misztal-Konecka 2020, 424].

The civil court’s evaluation in such a process does not concern the activity
of a constituent body of a religious association, such as an ecclesiastical court,
but the conduct of an individual appearing before such a body. The judicial
decision in this case does not constitute an interference of state authorities
in the internal affairs of a religious organisation; further, it does not interfere
in the proceedings or control their decisions [Borecki 2018, 88-100].*

The action of the parties within the limits of their procedural rights can
take place both before a civil (state) court and an ecclesiastical court. Both

46 Judgement of the Supreme Court of 3 May 1968, file ref. no. II CR 163/68, “Biuletyn SN”
11-12 (1968), item 207; Judgement of the Court of Appeals in Katowice of 10 April 2015, file
ref. no. I ACa 1106/14, Legalis no. 1285440.

47 Decision of the Supreme Court of 12 May 2016, ref. IV CSK 529/15, OSNC 2017/3/35.
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qualify as resulting from the subject’s right to act within the competence
limits imposed the legal order. Action before the ecclesiastical court is cer-
tainly within the legal order. The functioning of the ecclesiastical judici-
ary is approved by state legislation, which grants it autonomy. Ecclesiasti-
cal courts do not operate without the knowledge and consent of the state
[Misztal-Konecka 2020]. Therefore, the performance of procedural acts be-
fore an ecclesiastical court cannot be treated as a circumstance excluding
liability for violating personal rights.*

Civil cases arising out of or directly related to intra-church disputes can
be heard by state courts when neutral principles of law underlie the deci-
sion, as long as it does not violate each other’s autonomy and independ-
ence. When for a civil case, however, it becomes necessary to resolve
a religious controversy falling within the scope of the Church’s autonomy,
the court should rely on the findings of the competent ecclesiastical author-
ity in the matter [Maroon 2022, 136].

Guarantees of free exercise of jurisdiction and being governed by its
own laws allow the Catholic Church to maintain the autonomy of its ju-
dicial system. It is impermissible for state courts to settle disputes arising
from the application of Church internal law. The principle of the state’s im-
partiality in matters of worldview, stipulated by Article 25(2) of the Polish
Constitution, also implies the public authorities’ lack of religious compe-
tence, which also results in the lack of competence to adjudicate religious
matters [Walencik 2013, 16; Zielinski 2009, 141-67].

Conclusions

There is absolutely no doubt that our analysis of constitutional and con-
cordat norms, state laws, and the relevant norms of canon law demonstrates

48 So was ruled by the Bialystok Court of Appeals, obliging a man to make a written statement
to the petitioner in which he would retract his false claims made in the marriage annulment
case about her mental illness, incestuous relationships in her family, an extramarital
relationship with her superior at work, psychiatric treatment and the unexplained death
of a child with her involvement. In addition, the defendant was to pay a compensation
of 3,000 zloty. The court rightly held that the violation of personal rights that occurred
before the ecclesiastical court is only part of the facts, and does not prejudge the inability
of the state court to hear the case - Judgement of the Court of Appeals in Biatystok of 12
January 2017, ref. no. I Aca 676/16, Legalis no. 1576465.
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the principle of respect for the autonomy and independence of the Catholic
Church and the state, each in its own domain. From them follow the guar-
antees of the Church’s free self-governance based on its internal law and ju-
risdiction. More broadly, this implies the autonomy of the religious judi-
ciary and the state judiciary. The element that sets the two orders apart is
also their object of judicial authority. In the Church, this would be spiritual
things (res spirituales) and things related to them (res spiritualibus adnex-
ae). The essence of the administration of justice, which is as a specific ele-
ment of the state’s imperium, is manifested through the issuance of binding
decisions in settling disputes over the rights and obligations of individual
entities, based on general and abstract norms.

In both systems, similar procedural steps and methods of proof are uti-
lized: statements of the parties, admissions, public and private documents,
witness testimony, expert opinions, site visits and inspections. However,
despite the two judicial systems being largely similar in their functions,
ecclesiastical courts lie outside the constitutional judicial system. Their
operations is governed by the Church’s internal law. However, this is not
an argument for undermining the judicial nature of the activities of church
institutions. The Church can exercise its jurisdiction based on the provi-
sions of the Concordat, especially Articles 1 and 5, and with regard to mat-
rimonial matters, also Article 10 (3-4).

Acting towards the common good, marriage and family, as well as coun-
teracting pathologies, puts some of the issues within the purview of both
the state and church legal orders (res mixtae). This creates the possibility,
and even the necessity, of interaction in the field of procedural law especial-
ly with regard to matrimonial and criminal law. Legal norms create certain
opportunities, but also limitations. Practice also reveals unregulated areas
and motivates de lege ferenda postulates.

In the course of the work on the Concordat, the issue of mutual notifi-
cations between common and ecclesiastical courts of their rulings in matri-
monial cases was set aside for separate regulation. To date, the issue has not
been resolved by the Joint Commission of the Government of the Republic
of Poland and the Polish Bishops’ Conference.

Church courts also lack the ability to obtain medical records, which are
often important evidence in ongoing proceedings. Medical facilities make it
available only at the request of common courts. It seems that the requisition



95

path, known to both the state and church judiciary, could also be used
along the church-court axis. While existing regulations permit it, its practi-
cal application is another area calling for regulation.

The Supreme Administrative Court reasoned that the concordat entitle-
ment of ecclesiastical courts to conduct autonomous proceedings in mar-
riage cases gives rise to the parties’ right to obtain the necessary informa-
tion from public administrative bodies. Can this only apply to an unknown
postal address of the defendant? The legal interest arising from a church
trial seems to validate other, further-reaching measures as well.

Increasingly, the Church is using procedural criminal law. In the case
of delicts punishable by both the Church and the State, such as sexual of-
fences against minors, it is not uncommon for proceedings to run concur-
rently in church and state institutions. Against this emerges the issue of doc-
ument exchange and process records. The Pontifical Council for Legal Texts,
in its comments accompanying the Vatican guidelines conveyed to the Polish
Bishops’ Conference, notes the need for the Joint Commission to undertake
yet another task, which is to clarify issues of a moral nature and concerning
the relationship between legal orders, as well as international law, especially
to emphasize the special status of some documents (e.g., those of the inter-
nal scope) and the need to respect the international status of the Holy See
in penal processes that have already been transferred to papal jurisdiction.

Cooperation implies mutual respect for the activities of the two systems
for the benefit of the same people. The resulting mutual area of understand-
ing should inspire actions that promote the resolution of issues that can
improve the procedural activities of both partners, with their autonomy
and independence maintained.

As a final note, it is worth quoting an excerpt from a Constitutional
Court ruling that encourages cooperation: “It is aptly argued in the doctrine
that since the regulation of the institutional position of churches and reli-
gious organisations, enshrined in Article 25 of the Constitution, has been
given the shape of a systemic principle, the interpretation of all other con-
stitutional provisions must be conducted in a way that is ‘friendly’ to these
principles, hence ensuring their implementation in the best possible way.*

49 Judgement of the Constitutional Court of 2 December 2009, U 10/07, OTK-A 2009, no. 11,
item 163.
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Abstract

The study contains elements of the contemporary canonical doctrine regarding
the custom of accepting Mass offerings by priests. However, the text does not ex-
amine this complex issue exhaustively and synthetically, but it is intended to define
clear rules of maintaining justice and the rightness of these activities. The subject
matter addressed here can hardly be termed a “taboo,” because the act of mak-
ing offerings when requesting that the Mass be applied for the intention specified
by the donor belongs among everyday activities of the Church; however, it seems
that adherence to certain general rules characterising the discipline of canon law is
of particular relevance and significance for this matter.
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Abstrakt
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Introduction

As Przemystaw Palka writes, a simoniac sins thrice: first, by valuing
a thing that has no price; second, by selling a thing that is not his own, be-
cause the priest is only a minister; and third, by acting against the essence
of a spiritual thing - a grace received gratuitously [Palka 2011, 226-27],
therefore the legislator,' in the disposition of Canon 736, unconditionally
prohibited requesting fees for sacraments and sacramentals not only direct-
ly, but also indirectly. Instead, the Code permitted the clergy to accept of-
ferings of the faithful in a voluntary manner, that is, justly and rightly.

1. The evolution of the concept of Mass offering in the canonical
legal order

In the science of canon law and everyday life one often speaks
of stipends. Marian Pastuszko and Joaquin Calvo-Alvarez derive the con-
cept of stipend from 1 Corinthians 9:7. The Greek term dywviov means
‘payment; ‘compensation, ‘livelihood’ Thus, its meaning implies a kind
of social dependence, gratitude for service [Pastuszko 1986, 113; Calvo-Al-
varez 2010, 704; Rosik 2009, 300; Bauer 2001, 145].

Similarly, Edward Gorecki justifies the right to accept offerings with
the Church’s deep-rooted custom, which goes back to the time of New
Testament [Gorecki 2011, 129]. Pastuszko believes this custom originates
in the bringing of gifts by the faithful during the offertory during the cel-
ebration of Holy Mass. He argues that originally the point was not only
to bring offerings needed for the celebration of the Mass, mainly bread
and wine, but also other gifts serving to support the clergy and the needy.
As he points out, these offerings were closely linked to the Eucharistic cele-
bration itself [Pastuszko 1983, 73-79].

In addition, Pawel Lewandowski highlights that in the first centuries
of the Church the faithful brought offerings in kind, mentions these, for ex-
ample: bread, wine, incense and other items used to celebrate the Eucha-
rist. Some of these offerings, in his opinion, were reserved for liturgy;
the remaining items, however, were traded for the purpose of supporting

1 Codex Iuris Canonici Pii X Pontificis Maximi iussu digestus Benedicti Papae XV auctoritate
promulgatus (27.05.1917), AAS 9 (1917), pars II, p. 1-593 [henceforth: CIC/17].
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presbyters, and the poor as well [Lewandowski 2019a, 171-72; Idem 2019b,
136]. Over time, other ancillary customs also developed from the custom
of bringing gifts for the celebration of the Eucharist, such as the read-
ing of a list of donors’ names during the celebration of the Eucharist.
As the number of the faithful increased, the number of offerings grew sig-
nificantly, too. People started to bring them either in the sacristy or directly
to the homes of presbyters and bishops in addition to the grain, grapes,
lamp oil and incense, which were traditionally offered at the altar [ibid.,
150]. It is worthy of note that at some point these gifts were turned into
donations of money [Baczkowicz, Baron and Stawinoga 1958, 29]. This
occurred following the Edict of Milan (313), which legally acknowledged
Christianity by listing in among religions tolerated in the Roman Empire;
this made it possible for the Church to acquire the right to property; this,
in turn, gave rise to the custom of making monetary offerings for the cele-
bration of sacraments and sacramentals [Lewandowski 2019b, 150].

According to canonists, it was not until CIC/17 that uniform terminolo-
gy was introduced regarding Mass offerings. In this context, the Latin term
stipendium became relevant. In the first place, like Greek éywviov men-
tioned above (1 Corinthians 9:7), the word means ‘soldier’s pay; in the sec-
ond sense, it denotes ‘tax, and in a further sense it refers to a ‘donation
for the Mass’ [Jougan 2013, 643]. In the opinion of Pastuszko, however, it
wasn't the most fortunate designation in the context of Holy Mass, as it con-
notated a soldier’s pay, which would point to something owed to someone.
As it happened, the term was featured in the CIC/17, Book III, Title De
missarum eleemosynis seu stipendiis, alongside the word eleemosyna [Bacz-
kowicz, Baron, and Stawinoga 1958, 29]. The above-mentioned catalogue
involves a contradiction of some kind, since eleemosyna denotes ‘offering,
hence something not due, while stipendium, as the principal term among
those referring to mass offerings, meant ‘soldier’s pay’ in the strict sense,
thus something that is due, since according to the denotation of the jurid-
ical word ‘stipend’ the case involves a payment for the celebration of Holy
Mass [Pastuszko 1986, 113]. Therefore, in the 1917 Code one finds two
contradictory terms side by side in one title. Hence, Pastuszko accurately
noted that in both the 1975 schema and ones that followed it was decided
against the use of the term ‘stipend’ (stipendium), but to speak of oblata ad
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Missae celebrationem stipe.” It was reasoned that the Latin term stipendium
is not appropriate for Mass offerings. As a result, the 1983 Code of Canon
Law’ introduced the term stips, which in Polish means ‘gift, ‘monetary of-
fering; ‘alms, ‘reward, ‘contribution’ [Gérecki 2011, 128; Jougan 2013, 644].
According to Lewandowski, the term stips, in keeping with its historical in-
terpretation, means ‘the contribution of the faithful to a work’ (stips a fideli-
bus oblata) [Lewandowski 2019b, 136; Idem 2017, 154-55].

Pastuszko believed that the continued use of stipendium is not advisable.
He also argued that stips should not be translated as stypendium in Pol-
ish (Eng. ‘stipend’), since the word stipendium was deliberately omitted
from the CIC/83. Accordingly, he clarified the meaning of the Latin term
stips as belonging to the category of ‘offering’ or ‘mass offering, explaining
that one speaks of an offering made in honour of God or for the bene-
fit of a public work, or for the maintenance of the poor. In his view, such
a term is more appropriate to the sacrificial nature of Holy Mass. In this
context, he noted that the expression ‘Mass offerings’ is slightly defective,
since it alludes to offerings placed on the tray during Mass (often referred
to in this way, too), which are substantially different from the offerings de-
scribed above, which the faithful make wishing that the fruits of Mass be
applied according to their will [Pastuszko 1986, 113-14]. According to Ark-
adiusz Domaszk, the phrase ‘Mass intentions™ is also used for situations
where the faithful specify in detail for which intention, or for whom, Mass
is to be celebrated. [Domaszk 2020, 161].

To conclude the above reflections, it seems relevant to cite Gérecki, who
stressed that the provisions of the CIC/83 on Mass offerings are largely based
on older law. He observed that among the 14 canons featured in Chapter
III, Book IV of the 1983 Code, only Canon 946 is new; all the others were
already present in CIC/17. Goérecki believed that the CIC/83 merely refined
their content or editing [Goérecki 2011, 129]. Still in this vein, we should
note that the old-fashioned term ‘stipend’ (stipendium) is still used quite

2W. Onclin (relator), De oblata ad missae celebrationem stipe, “Communications”
4 (1972), no. 1, p. 57-59; M. De Nicolo (relator), De oblata ad missae celebrationem stipe,
“Communicationes” 13 (1981), no. 2, p. 430-39.

3 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars 1II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.


https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html

105

often, especially in pastoral practice and studies going beyond canonical
science [Lewandowski 2015, 97].

2. Just acceptance of Mass offerings

Looking at the interdependence between the CIC/17 and CIC/83 codi-
fications, as pointed out by Goérecki, it is worth citing the legal norms con-
cerning the just character of accepting Mass offerings in CIC/17. In the first
codification, a priest’s right to accept Mass stipends resulted from a legal
custom; the very fact of accepting an offering, on the other hand, was
linked to the duty of just celebration of Holy Mass according to the donor’s
intentions even if the stipend had been lost through no fault of the priest.
At the same time, one had to apply as many Masses as there were stipends
accepted. On the other hand, when the donor did not specify their number,
then it had to be determined according to the customary local rate [Bacz-
kowicz, Baron, and Stawinoga 1958, 30].

Similarly, modern canonists point out that the codified provisions stip-
ulating that a priest incurs the obligation to apply the ministerial fruits
for a specific intention follow from legal custom linking it to the “title
of justice” [Pastuszko 1986, 114-29; Goérecki 2011, 128-40]. An agreement
in respect of justice was captured in general terms in Canon 948 CIC/83,
and its specification in the form of prescript can be found in Canon 949:
“A person obliged to celebrate and apply Mass for the intention of those
who gave an offering is bound by the obligation even if the offerings re-
ceived have been lost through no fault of his own.” In this regard, Gérecki
says that by reason of accepting an offering, a cleric is obliged to cele-
brate and apply Holy Mass for the intention indicated by those who made
the offering. Moreover, regarding cases a Mass offering getting lost, he cites
the Roman principle of res perit domino, so we can presume that Gérecki’s
thinking is that the title of just compensation lies not in the recipient
but in the thing itself since, as he writes, the thing calls out to its owner.
On this view, the agreement between the donor and the recipient of a Mass
offering contains two elements: a pledge to celebrate Holy Mass and a sum
of money. Therefore, if the promised offering is not received by the ad-
dressee, then the obligation to apple Mass to the intention does not arise,
since the title of just relationship inheres in the thing, not in the recipient
[Gérecki 2011, 132-33].
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A very precise definition of the justice principle in respect of accepting
Mass offerings is formulated by Zbigniew Janczewski, who underlines that
each offering, by virtue of the justice principle, requires that it be celebrated
separately for the intentions of those for whom it was offered and accepted
[Janczewski 2014, 76]. It should, then, be noted that Janczewski places lays
more emphasis on the fact of accepting an offering than on the recipient
himself.

The aspect of maintaining justice in the acceptance of Mass offerings
is described the most extensively by Pastuszko. He argues that the Church
observes a general rule whereby no agreement is to be made with respect
to spiritual things. In his opinion, however, there is an exception to this
rule: an agreement arising between the donor and the celebrant. He wrote
that canonists universally claim that this agreement binds the recipient
of a Mass offering by virtue of justice, who in this way assumes a grave
moral responsibility under the norms of Canons 948 and 949 CIC/83
[Syryjczyk 1986, 121]. At the same time, he emphasises that the priest can
withdraw from the agreement if he is unable to deliver on his commitment.
This can occur if he celebrated Holy Mass invalidly or was unable to cele-
brate the Eucharist because he lost his health. In this situation, he is obliged
to return the whole Mass offering to the donor [ibid.]. This view is not en-
dorsed by Gorecki, who claims that a Mass pledge cannot be withdrawn
[Gérecki 2011, 133].

In his argument, Pastuszko also addressed the ratio legis of Canons
948 and 949 CIC/83. He demonstrated that the original 1975 schema
of the law on the sacraments envisaged a second paragraph, which would
allow the priest to satisfy multiple donors with one Mass sacrifice. He ar-
gued that this provision was to become the basis for the practice of col-
lecting small offerings and giving them to the celebrant to request the ap-
plication of one Mass. At the discussion phase, however, it was pointed out
that such an arrangement could become a pretext for abuse if the cele-
brants themselves, not the donors, began to combine offerings and apply
them to a single Mass and thus departing from established agreements.
For this reason, the proposal ultimately did not find its way into CIC/83.
To understand the legislator’s intent even better, the principle “the end
does not justify the means” is invoked, pointing out that nothing will justi-
fy the aggregation of agreements, not even noble motives [Pastuszko 1986,
122]. Further, while commenting on Canon 949, the legislator observed
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that if an agreement for the application of a Mass intention is to be valid,
it is immaterial whether the priest lost the offering in good or bad faith,
through his own fault or through a random event [ibid.].

In this context, we encounter very practical guidelines for priests help-
ing them to avoid abuse attempted by the lay faithful when entering into
Mass agreements. Pastuszko advises against accepting more than one offer-
ing from the faithful who the priest is not familiar with and do not reveal
their own whereabouts; if they gave, for example, their place of residence,
it would be possible, hopefully, to discuss the matter. As Pastuszko argues,
if the worshipper misrepresented the amount of the Mass offering placed,
then the priest would not incur the obligation to celebrate it. He goes
on to explain that if the person did not specify the amount, and the priest
agreed to celebrate Mass, then the agreement would be in force. Like
Gorecki, Pastuszko emphasizes that the agreement becomes effective
as soon as the Mass offering is accepted; if this did not occur, the obligation
would not materialise [ibid., 122-23].

Angel Marzoa, too, draws attention to a justice relationship existing be-
tween the priest and a worshipper who is making a Mass offering. He does
not exclude the right of the priest to refuse the agreement by not accepting
the offering. In his opinion, if a presbyter accepts alms nonetheless, then
there would be a “relationship of justice” based not on the offering itself,
but on the fact of its acceptance. Marzoa believes that the priest who re-
ceives and accepts the offering undertakes to celebrate Mass according
to the intentions and conditions that the donor has specified. He also recog-
nises two moments in the conclusion of a Mass agreement: receiving a gift
and accepting it; only after that an agreement is made [Marzoa 2011, 713].

By way of systematisation, as declared in Canon 948, the acceptance
of any offering from a believer obliges the priest to apply his or her inten-
tions in accordance with the agreement, since in such a situation the so-
called “knot of justice” is created. The legal grounding of this type of agree-
ments is to be sought in the centuries-long practice alluded to in Canon
945. In Lewandowski’s opinion, a just remuneration for a priest perform-
ing sacred services derives not only from custom, but also from natural law
[Lewandowski 2019a, 171].

If we apply Hervada’s definition of justice in the area of Mass offerings,
we will see that both the obligation to guarantee the thing - Holy Mass
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- and the other party’s obligation to provide a Mass offering, do not lie, es-
sentially, in justice interpreted as the priests or the worshipper’s virtue, since
the core of morality is not the virtue of justice, but the law (lex) that does
justice. In the case of Mass offerings, what matters is the custom of making
offerings when placing Mass intentions. This custom forms the legal basis
for the obligation title, which inheres not in persons but in things. What is
just is precisely what is due, no more and no less. As Hervada elaborates,
whoever gives less does not give to another what belongs to him, what is
due to him - this is injustice; whoever gives more gives something that is
not due to another - this is magnanimity. On that account, what is just is
equal to what is due. Therefore, what is due to a member of the faithful re-
questing Mass for a specific intention is the specific Mass he asks for, while
what is due to the priest from that person is the concrete offering he or she
gives [Hervada 2011, 22-42]. As Robert Kantor notes, the existence of law
gives rise to the virtue of justice, and not the other way around [Kantor
2017, 149]. In other words, the law (ius) - in this the offering - obliges
the priest to deliver on the agreement, but not whether it is inherently just
or unjust. Similarly, if a believer requests Mass to be applied for an inten-
tion, it is less important whether this person leads a holy life or profess-
es low moral standards; as a result, the legal title to submit an intention
and demand its application lies not in the worshipper himself, but in the of-
fering. What is more, as noted by Tomasz Jakubiak, the 1983 Code abol-
ished all prohibitions related to the application of Holy Mass (Canon 901)
[Jakubiak 2010, 165-66]. If a priest undertakes to fulfil the requesting per-
sons wish regarding Mass, they will incur an obligation, by virtue of natural
law and custom, and if he or she gives an offering, they will perform an act
of justice [Calvo-Alvarez 2016, 771].

However, in addition to commutative justice (the thing-for-thing rela-
tionship), Hervada also provides criteria to be followed when applying so-
called distributive justice, that is, equality, which is not based on the en-
titlement to possession, but such equality that is based on the proportion
between things and persons. Thus, a member of the faithful, when placing
a Mass offering, might consider the priest’s status, his abilities, his contribu-
tion to society, and his needs [Hervada 2011, 22-36].

The third way in which equality can be warranted is legal justice, based
on the premise that a person becomes indebted to the community, so it can
demand that the individual contribute to the common good. At this point,
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however, we ought to ask: Does this particular agreement seeks to achieve
the goal that the existence of the community entails? On this reading,
the justice criterion of the act would lie in its orientation towards common
good [ibid.]. Tomasz Galkowski points out that in any law the legislator is
concerned with the transmission of the faith contributing to the growth
of the community to guarantee the sort of justice that follows from the sta-
tus of the faithful in the community of the Church [Gatkowski 2020, 188].
Pio Vito Pinto, referring to the general principle formulated in Canon 848,
writes that priests should take care that the needy are not denied the help
of the sacraments by reason of their poverty, since their very presence
in the Church warrants their right to access sacramental graces, and not
merely a title resulting from the offering they have made [Pinto 2001, 575].

In this connection, it seems pertinent to ask: Does the amount
of the Mass offering, then, matter from the perspective of the justice rela-
tionship? In order to answer this, we should note that Canon 952 stipulates
that the amount of a Mass offering may be determined by the provincial
synod, the assembly of the provincial bishops, or, if relevant instructions
were lacking, the prevailing legal custom. This regulation originates in Can-
on 831 CIC/17, which stipulated that the local ordinary should determine
the amount of stipends at a synod or independently, which must be obeyed
by all, even non-episcopal orders; a lower stipend may be accepted un-
less expressly forbidden by the ordinary of the place [Baczkowicz, Baron,
and Stawinoga 1958, 31]. At this point, it should be noted that as early
as in CIC/17, the fixing of the amount of the Mass offering did not have
the nature of a law restricting the exercise of rights, since the universal legis-
lator at that time required local ordinaries to place a separate act forbidding
the acceptance of lower stipends than those established by the particular
legislator. All the more so nowadays, as Goérecki and Pastuszko under-
score, a priest may accept a lower offering than an acto of particular law
or local custom prescribes, especially that he is urged to do so by Canon
945 § 2 CIC/83 § 2011 [Gorecki 2011, 135; Pastuszko 1986, 127-28]. Thus,
from the perspective of systemic solutions, any offering made by a member
of the faithful and accepted by the priest is just, since the legislator does not
assume bad faith in those faithful who ask to apply Mass for their inten-
tions (the intention to deceive, make a low offering out of disrespect or cal-
culation). On the contrary, priests are encouraged to celebrate Mass even
without an offering placed, as per Canon 945 § 2. Nowhere in the CIC/83



110

does the legislator obligate the faithful to make an offering [Calvo-Alvarez
2016, 773-74].

Of course, the opposite can also happen when the faithful make very
high offerings. In those cases, as believed by canonists, justice requires that
the amount offered be split and stipends be funded for other priests in ac-
cordance with the amount adopted in the particular legislation or estab-
lished by custom - unless the donor makes a point of applying the offering
for one Mass; in such a situation, the will of the donor should be respected.
It may also happen that the donor will not specify the number of Masses,
in which case the priest should apply a rate acceptable for the donor’s place
of residence; if there were indications of this, it could also be presumed that
the donor meant the rate established for the place of residence of the cele-
brant [Baczkowicz, Baron, and Stawinoga 1958, 30; Gérecki 2011, 133; Pas-
tuszko 1986, 123-24].

At the same time, we should note that in Canon 953 the legisla-
ture provides for a cap on the number of agreements between one priest
and a member of the faithful for the application of Mass intentions. To wit,
a priest may not accept too many Mass offerings that he will not be able
to satisfy within a year counting from the date of acceptance. Instead, he
may transfer them unless the donor wishes otherwise [Gatkowski 2019,
2678]. For this reason, it is suggested that the date of acceptance of the in-
tention be recorded, since after some time the recipient may forget when
the intention was accepted, because, as a rule, he should not hold any in-
tention unsatisfied for more than a year according to Canons 953, 955,
956 [Pastuszko 1986, 118-34]. Referring to Hervadas theory of justice, it
can be said that since there is no legal basis because the legislator imposes
a limitation on the number of possible agreements, the priest has no title
to hold “excess” offerings, but is to transfer them elsewhere [Hervada 2011,
38]. Further, if someone asks to apply 400 Masses, the priest has no right
to accept them all for himself [Pastuszko 1986, 128]. Domaszk, in contrast,
points out that it must be remembered that of paramount importance is
the fulfilment of the Church’s mission, not the mere accumulation of goods
or money for an unspecified cause [Domaszk 2016, 87].

In order to understand the mechanism of receiving Mass offerings, it
is necessary to refer to the nature of offerings, as provided by Canon 946
CIC/83, which lists three purposes of Mass offerings: particular Church-
es, maintenance of priests, and works of the Church. In the original
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schemata for this canon, the power to dispose of Mass offerings was trans-
ferred wholly from the priest to the diocesan bishop, with a proviso, how-
ever, that if the bishop determines such ecclesiastical purposes for which
all Mass offerings must be given in full, it then becomes unobvious who
will be obliged to apply the fruits of the Mass in virtue of the offerings ac-
cepted.* Ultimately, this proposal was dismissed, but the adopted version
of Canon 956 retains the element of gradation by stipulating that Mass of-
ferings first serve the good of the particular Church, then the maintenance
of priests and the good of the universal Church. Pastuszko underlines
that for this reason Mass offerings cannot be viewed as a means to “take
care of the needs of the Church,” but they “add to the welfare the Church”
as a manifestation of the faithful's shared concern for the maintenance
of ministers and various works. In his opinion, the universal legislator pre-
scribes on many occasions that intentions for which a small offering has
been donated should be accepted, as these should not be the main source
of the priest’s livelihood, because if Mass offerings did not exist, after all,
the church community would still bear the cost of the priest’s upkeep. Sim-
ilar conclusions were drawn by German canonists, suggesting that a priest
should celebrate the Mass for the intentions of the poor, as this is one
of the duties arising from the fact that the community of the Church pro-
vides him with means of sustenance [Pastuszko 1986, 122, 127-28; Aymans
and Morsdorf 1991, 945].

Thus, in compliance with a general rule, no matter how many Masses
a priest celebrates in a day, he can only accept one Mass offering for the ap-
plication of the fruits of the Mass. Even a poor priest cannot retain an of-
fering for the application of the second or third Mass. Only an indult from
the Holy See could authorize a priest to keep a Mass for himself offering
made by reason of bination or trination. Local ordinaries sometimes en-
joy such an indult, so they allow a binating priest to collect a Mass offer-
ing on account of the application of the second, possibly third Mass ac-
cording to the intention of the donor, but with the obligation to return
the Mass offering to the ordinary. The norm set forth in Canon 951 § 1 is
subject to only one exception: a priest is allowed to celebrate three Mass-
es on Christmas Day, and he may accept Mass offerings for each of these

4 W. Onclin (relator), De oblata ad missae celebrationem stipe, p. 57-59; M. De Nicolo (relator),
De oblata ad missae celebrationem stipe, p. 430-39.
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applications. However, as we have noted, it is also possible to apply the Mis-
sa pro populo on Sunday without accepting any offering and, by reason
of the second Mass celebrated on the same day, accept a Mass offering. This
entitlement, granted in Canon 951 § 2, can be used by all those obligated
to celebrate Mass for the people entrusted to their pastoral care on all Sun-
days and holy days of obligation in the diocese. Pastuszko gives a detailed
listing: the Roman Pontiff and the other diocesan bishops (Canon 388), ter-
ritorial prelate (Canon 370), territorial abbot (Canon 370), apostolic vicar
(Canon 371 § 1), apostolic prefect (Canon 371 § 1), apostolic administrator
appointed on a permanent basis (Canon 371 § 2), superior of a personal
prelature [Pastuszko 1986, 127], administrator of a vacant diocese (Canon
429), pastor (Canon 534), the priest of a quasi-parish (Canon 516 § 1), pas-
tor of a mission parish (Canon 374 § 1), pastor of a personal parish (Canon
518), a parochial vicar in charge of a vacant parish before a parish admin-
istrator is appointed by the bishop (Canon 541 § 1), parish administrator
(Canon 540 § 1), one of the priests appointed pastor in solidum (Canon 543
§ 2, 2°) [ibid., 124].

To conclude, from the perspective of the principle of justice, the amount
of an offering is only relevant in the case of a large offering, because then
the question emerges whether the priest has divided the money in keep-
ing with prescribed rates, since these implicitly individual agreements will
be valid, not one collective agreement. Importantly, too, if a priest accepts
more offerings than mandated by the law, not for himself but with the in-
tention of transferring them elsewhere, these agreements will also be valid.

3. Right acceptance of Mass offerings

The issue of the right acceptance of Mass offerings is related to the issue
of agreements. As Domaszk points out, an essential part of any administra-
tion is the conclusion of agreements, which he defines as legal acts man-
ifesting the agreed declarations of intent of the contracting parties, where
the parties are physical or legal persons. In his clarification of this issue,
he notes that canon law is the essential reference point for an ecclesiastical
subject who enters into an agreement; as regards the pertinent general legal
principles, is will be equity [Domaszk 2016, 87].

With respect to this issue, he invokes the principle set forth in Canon
947: “Any appearance of trafficking or trading is to be excluded entirely
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from the offering for Masses.” He explains that in the phrase negotiatio vel
mercatura, the word negotiatio means ‘trading financial instruments’ or ‘ex-
change rate speculation, while mercatura denotes ‘a commodity transaction’
[Pastuszko 1986, 121].

In a sales agreement, the exchanged goods should be of equal value,
but by definition not the same; the thing sold is the object and the amount
paid is expressed in money [Hervada 2011, 36]. Considering this principle,
we must stress as forcefully as possible that Christ present in the Eucharist
cannot be equated with money - this would be reprehensible, which is why
the legislator in Canon 947 orders unconditionally that even a semblance
of monetary speculation and trading must be eschewed.

According to Remigiusz Sobanski, the canon involves the presumption
of equity, both natural and that which springs from the tenets of Chris-
tianity. It is assumed that ecclesiastical law embodies the spirit of Chris-
tianity, including clemency and gentleness; also, church laws are in force
because they are equitable, and their application is “the fulfilment of eq-
uity” [Sobanski 2001, 99-100]. To meet the criteria of Canon 947, it seems
that for Mass agreements the case involves not so much a sale agreement
but rather an exchange agreement. In an exchange agreement, as Her-
vada emphasises, things are not identical - and this goes without say-
ing — but should be of equal value. However, he points out that there is
no correlation or compliance between a person and money in the case
of goods of a different nature — that is, what matters here is not impos-
sibility of monetary valuation, but the lack of link. From the perspective
of justice, there is no duty to make a monetary compensation as valuation
is impossible; an impossible equitable compensation can be substituted with
monetary compensation that satisfies the principle of equity. This compen-
sation is only equitable because in this case it cancels a debt of justice [Her-
vada 2011, 59-60]. There are cases, in fact, where the inequality between
the subjects creates such an imbalance between what is due and what is
offered that the debt cannot be satisfied except only partially; as Hervada
explains, this is because what is given and what is received follows from
goods of a different nature [ibid., 39].

He further argues that the act of valuing Holy Mass is impossible jus-
tice-wise, so the valuation of a Mass intention therefore is done not
in the categories of justice, but equity. Similarly, according to Tomasz Jaku-
biak, the priests application of the ministerial fruits, which fall to the one
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for whom the Mass is celebrated whether he or she attends the Mass,
should be considered as a right rather than just act, since it is an unde-
served gift, which is based on a custom endorsed by the Church and ex-
pressed in the fact that someone wants to benefit from the sacrifice of Holy
Mass for himself or prays for others [Jakubiak 2010, 157-58].

In this connection, therefore, there comes the question what will hap-
pen if a member of the faithful requests the Mass to be applied for his
or her intentions, but does not make an offering, and thus the priest does
not fall under an obligation, since the relation of justice does not obtain.
The interpretation of this case will rely on Canon 945 § 2, which provides
as follows: “It is recommended earnestly to priests that they celebrate Mass
for the intention of the Christian faithful, especially the needy, even if they
have not received an offering” This regulation, according to Calvo-Alva-
rez, demonstrates that the legislator is guided not by justice, but by equity.
In other words, then, we are not dealing here with a duty, hence conduct
that is just but equitable. Referring to this hypothesis, Vito Pio Pinto stress-
es that a priest should always be ready to celebrate Mass for the intentions
of the poor, even without accepting any offerings [Calvo-Alvarez 2016, 774;
Pinto 2001, 575].

The wording of Canon 945 § 2 has the form of an earnest recommen-
dation. Referring to this issue, Galkowski writes that “the priest is not
to require the faithful to make an offering but may accept one already
made and should remove any appearance of transaction or commercial-
ism in the celebration of the sacraments, always remembering the poor”
[Gatkowski 2019, 2678]. This reflection should be regarded as encapsulating
the doctrine of preserving the principles of justice and rightness in the re-
ception of Mass offerings. Particularly noteworthy in the context of the re-
lationship between the priest and the donor is the assertion that “the priest
is not to require the faithful to make an offering but may accept one al-
ready made” As we have demonstrated above, the offering made organi-
cally fits into the relationship of justice here. Also, it should be noted that
the system solutions do not preclude accepting a Mass intention and its
application without collecting an offering. This hypothesis clearly reveals
the discretionary nature of the relationship grounded in the idea of equity
[Calvo-Alvarez 2016, 774; 2010, 706]. As emphasized by Sobanski, there is
no doubt that canonical equity should be applied when there is no pro-
vision of law for a particular case. From the wording of Canon 945 § 2,
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which does not have the nature of a prescriptive norm, it should be in-
ferred that the above is a case of equitable conduct. This thesis is borne out
by the doctrinal assertion that the lack of payment cannot prevent the cel-
ebration of Mass [Sobanski 2001, 100; Calvo-Alvarez 2016, 774]. Ireneusz
Staniszewski believes that equity is but one manifestation of rightness. It
should be emphasized that right conduct is both dignified and equitable. It
should be clarified that conduct is good if it is intended to respect the dig-
nity of the human person, and if it goes a step further to affirm this dignity;
and equity is the result of a good intention and good conduct, just as justice
is the result of obeying the law. Applying this doctrine to the area of Mass
offerings, both the one who administers the sacrament and the one who
receives it through his or her action (which in this case are “the manner
of performance” and “the satisfaction of the conditions for its reception”

affirm the dignity of this sacrament and thus Christ Himself and His sacra-
mental grace [Staniszewski 2007, 389].

In the context of our analysis, there emerges the problem of simo-
ny. As aptly pointed out by Palka, not every agreement on Mass offerings
and applications of intentions is simoniacal [Palka 2011, 226-27]. It is
generally accepted in the doctrine that such agreements meet the criteria
of justice; however, not every agreement whose objects are the sacrifice
of Holy Mass on the one hand and a Mass offering on the other can be de-
scribed as just. However, the fact that it is not just does not make it unright
[Calvo-Alvarez 2010, 713].

To sum, the priest, in addition to behaving justly when accepting an of-
fering for the celebration of the Mass, should also be an act right by apply-
ing it for the intentions of the person ordering it even if the person does
not give an offering, since this aligns with the nature of Christ’s sacrifice
made during the celebration of the Eucharist.

Ultimately, the issue of accepting Mass offerings, while apparently very
practical, is a rather sensitive issue. Injustice shown when accepting Mass
offerings may be, in fact, not so much a realization of justice as a violation
of the law - an offence occurring when the priest sets (i) a smaller num-
ber of Masses than the offering can cover; (ii) when the donor does not
indicate the number of Masses to be celebrated (Canon 950) and the priest
accepts more than one offering for himself on one day except on Christ-
mas (Canon 951 § 1); (iii) when he combines intentions and Mass offer-
ings accepted separately (Canon 948). Gorecki gives a detailed list of what
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constitutes an offence related to acceptance of Mass offerings and under-
mines the validity of the proper understanding of Holy Mass: collecting in-
tentions in one country in order to pass them to another country at a profit;
collecting intentions and Mass offerings with the intention of handing them
over to another celebrant for some consideration; increasing the require-
ments by virtue of an extrinsic title in bination and trination of the Mass
(Canon 952 § 1) except in the case of reimbursement of expenses incurred;
taking away from a Mass offering when giving it to other priests to cele-
brate Mass (Canon 955 § 1) [Goérecki 2011, 131].

Conclusion

In cause-and-effect terms, an external observer can precisely identify
the interdependence between a Mass offering made and the cleric’s duty
to celebrate Mass. This is because norms governing obligations and agree-
ments are at play here. However, focusing only on the external dimension,
that is, on the thing represented by the sacrifice of Holy Mass and the “ser-
vice” of Mass celebration would be a peculiar distortion of the essential
issue, so the present study pays special attention to the values integral
to the nature of canon law, such as justice and rightness. Only their realiza-
tion in the process of incurring Mass obligations is decisive for the authen-
tic good of the souls of both the priest, the faithful, and particular Church-
es, and the universal Church.
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Abstract

The issue of cooperation between the State and the Church for the sake of mar-
riage and families seems, at least at first blush, contains some areas in want of im-
provement. Indeed, it is assumed here that cooperation between the two subjects
of power that is expected to occur in different areas for the good of the family
can be, in some respects, either direct or indirect. Indirect cooperation, aimed
at the formation of people for marriage and having offspring, should be prop-
erly structured and have the proper status. These issues are addressed in part 3
of the paper, point 3.2, “The duty of cooperation between the State and the Church
towards formation for married life and the family” The two preceding parts,
“Re-reading the genesis of the institution of marriage and family” and “The need
to strengthen the awareness of the value of marriage and the family”, aim to un-
derscore the special role of the Church and the State in the promotion of marriage
and the family in the light of requirements for marriage and the family vis-a-vis
the teaching of Church and the principles of ecclesiastical and civil law.

Keywords: marriage, family, Church, state, formation, cooperation

Abstrakt

Temat w brzmieniu: Zasady wspotdziatania Patistwa z Kosciolem na rzecz for-
macji do zawarcia matzeristwa i zafozenia rodziny wydaje si¢ — na pierwszy rzut
oka - tematem co najmniej ,roszczeniowym’ Autor wychodzi wszakze z zaloze-
nia, iz wspoéldzialanie, jakie powinno wystepowaé miedzy obu podmiotami wladzy
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na rzecz dobra rodziny moze w pewnych obszarach mie¢ charakter bezposrednie-
go, w innych, posredniego wspoldzialania. Otéz posrednie wspoéldzialanie Pan-
stwa z Ko$ciolem na rzecz formacji do zawarcia malzenstwa i zalozenia rodziny,
winno znalez¢é odpowiedni wymiar i swoje wlasciwe miejsce. Kwestie te staly sie
przedmiotem refleksji czesci 3 artykutu, w punkcie sygnowanym 3.2. pod tytulem:
Obowigzek wspétdziatania Panistwa z Kosciolem na rzecz formacji do zycia w mat-
Zenistwie i rodzinie. Natomiast dwa poprzednie czeéci: 1. Relektura genezy instytucji
maltzeristwa i rodziny oraz 2. Potrzeba wzmacniania swiadomosci wartosci matzen-
stwa i rodziny, maja na celu podkreslenie szczegdlnej roli Kosciota i Panistwa w pro-
mocji matzenstwa i rodziny w $wietle wymagan stawianych matzenstwu i rodzinie,
zgodnie z nauka Ko$ciola oraz w $wietle zasad prawa koscielnego i panstwowego.

Stowa kluczowe: matzenstwo, rodzina, Koscidl, panstwo, formacja, wspétpraca
Introduction

Marriage and the family that springs from it, having always enjoyed
a unique status and importance in the life of societies and nations, is
a special object of concern and protection for the Church and the State.
The more effectively and efficiently the two institutions perform this cru-
cial role, the greater is the rapport between them: interaction and cooper-
ation, which is required by the positive interrelationship between the two
institutions.

As far as the attitude and position of the Church are concerned,
whose overarching vocation is to serve man - for his spiritual and mor-
al good and ultimately his salvation - the family becomes the primary
and privileged milieu for the Church’s activity. For this reason, the Cat-
echism of the Catholic Church reminds us: “The vocation to marriage is
written in the very nature of man and woman as they came from the hand
of the Creator”" And while the natural form and dimension of the fami-
ly, that is, giving birth, and the external institutional forms of its life seem
to reduce human life to the purely natural sphere, as the Church teaches
in respect of divine revelation: “Marriage is not a purely human institution
despite the many variations it may have undergone through the centuries
in different cultures, social structures, and spiritual attitudes” (CCC 1603).

L Catechismus Catholicae Ecclesiae, Libreria Editrice Vaticana, Citta del Vaticano 1997;
English text available at: https://www.vatican.va/archive/ENG0015/__P51.HTM [henceforth:
CCC).


https://www.vatican.va/archive/ENG0015/__P51.HTM
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In light of the above, the question arises that invariably accompanies
the Church and scholars dealing with marriage and family, as well as legis-
lators: Has enough been done for the institution of marriage and the family
to occupy an adequate position and the attention proportional to their val-
ue and importance? In this paper, our attention and reflection will revolve
around these issues, with particular regard to the need for proper forma-
tion for marriage and family - both on the part of the Church and the State
- in their mutual interaction.

1. Re-reading the genesis of the institution of marriage
and family

Marriage and the family, like every institutional reality, given their pur-
poseful creation, hence existing and functioning, clearly illustrate such
and no other nature and structure, precisely in view of their origins (Gen-
esis 1:27).2

One might say that it was fortunate (not coincidental) that this particu-
lar subject received a lot of recognition from and was confirmed by Jesus
Christ during his conversation with the Pharisees (Matthew 19:3-7). In con-
temporary times, this issue drew the attention of John Paul II, who exam-
ined it with his characteristic intuition and insight, drawing on the teach-
ing of the Second Vatican Council, mainly in: Familiaris consortio,’ Letter
to Families* and Evangelium vitae.

1.1. Vocation for a life in marriage and the family

How closely and inseparably God joined the act of creating man with
his vocation, with his mission and tasks, is demonstrated by His special

2 Holy Bible, New International Version (Biblica, 2011). Available at: www.biblegateway.com.

3 Joannes Paulus PP. II, Adhortatio apostolica Familiaris consortio de familiae christianae
muneribus in mundo huius temporis (22.11.1981), AAS 74 (1982), p. 81-191; English text
available at: https://www.vatican.va/content/john-paul-ii/en/apost_exhortations/documents/
hf_jp-ii_exh_19811122_familiaris-consortio.html [henceforth: FC].

4 John Paul II, Letter to Families (02.02.1994), https://www.vatican.va/content/john-paul-ii/en/
letters/1994/documents/hf_jp-ii_let_02021994_families.html [henceforth: LF].

5 Ioannes Paulus PP. II, Litterae encyclicae de vitae humanae inviolabili bono Evangelium
vitae (25.03.1995), AAS 87 (1995), p. 401-522; English text available at: https://www.vatican.
va/content/john-paul-ii/en/encyclicals/documents/hf_jp-ii_enc_25031995_evangelium-
vitae.html [henceforth: EV].


https://www.vatican.va/content/john-paul-ii/en/apost_exhortations/documents/hf_jp-ii_exh_19811122_familiaris-consortio.html
https://www.vatican.va/content/john-paul-ii/en/apost_exhortations/documents/hf_jp-ii_exh_19811122_familiaris-consortio.html
https://www.vatican.va/content/john-paul-ii/en/letters/1994/documents/hf_jp-ii_let_02021994_families.html
https://www.vatican.va/content/john-paul-ii/en/letters/1994/documents/hf_jp-ii_let_02021994_families.html
https://www.vatican.va/content/john-paul-ii/en/encyclicals/documents/hf_jp-ii_enc_25031995_evangelium-vitae.html
https://www.vatican.va/content/john-paul-ii/en/encyclicals/documents/hf_jp-ii_enc_25031995_evangelium-vitae.html
https://www.vatican.va/content/john-paul-ii/en/encyclicals/documents/hf_jp-ii_enc_25031995_evangelium-vitae.html
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blessing, addressed to the first human beings: “Be fruitful and increase
in number; fill the earth and subdue it” (Genesis 1:28).

In his explanation of this fundamental truth, referring to the Vatican
IT’s teaching,® John Paul II stressed: “To defend and promote life, to show
reverence and love for it, is a task which God entrusts to every man, call-
ing him as his living image to share in his own lordship over the world”
(EV 42). These issues, as mentioned earlier, the Pope discussed at length
and depth in FC 11 and LR, addressed specifically to spouses and families.

Referring in the aforementioned documents to the teaching of the Sec-
ond Vatican Council, John Paul II, himself its active participant, noted with
anxiety: “Our era needs such wisdom more than bygone ages if the discov-
eries made by man are to be further humanized. For the future of the world
stands in peril unless wiser people are forthcoming” (FC 8). “Modern
culture must be led to a more profoundly restored covenant with divine
Wisdom. Every man is given a share of such Wisdom through the cre-
ating action of God. And it is only in faithfulness to this covenant that
the families of today will be in a position to influence positively the build-
ing of a more just and fraternal world” (FC 8). In addition, it is worth not-
ing that these momentous remarks, especially those in the FC, echoed sig-
nificantly the Charter of the Rights of the Family,” announced a year earlier
by the Holy See to all people, institutions and authorities, who were inter-
ested in the mission of the family in the modern world, which in turn, two
years later, was sanctioned by the legislation of the Code of Canon Law.?

6 Sacrosanctum Concilium Oecumenicum Vaticanum II, Constitutio pastoralis de Ecclesia
in mundo huius temporis Gaudium et spes (07.12.1965), AAS 58 (1966), p. 1025-115
[henceforth: GS], no. 51.

7 Pontifical Council for the Family, Charter of the Rights of the Family (22.10.1983); published
in Italian in: Enchiridion della Famiglia. Documenti Magisteriali e Pastorali su Famiglia
e Vita 1965-2004, ed. Pontificio Consiglio per la Famiglia, EDB, Bologna 2004, p. 1489-
506; Polish translation in: Karta Praw Rodziny, Wydawnictwo Wroclawskiej Ksiegarni
Archidiecezjalnej TUM, Wroctaw 1994; English text available at: https://www.vatican.va/
roman_curia/pontifical_councils/family/documents/rc_pc_family_doc_19831022_family-
rights_en.html [henceforth: Charter].

8 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars 1II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022; Canons
1055 § 1 and 1057 § 1-2.


https://www.vatican.va/roman_curia/pontifical_councils/family/documents/rc_pc_family_doc_19831022_family-rights_en.html#:~:text=Thosemarriedcoupleswhohave,notbesubjectedtodiscrimination.&text=Humanlifemustberespected,lifeofthehumanbeing
https://www.vatican.va/roman_curia/pontifical_councils/family/documents/rc_pc_family_doc_19831022_family-rights_en.html#:~:text=Thosemarriedcoupleswhohave,notbesubjectedtodiscrimination.&text=Humanlifemustberespected,lifeofthehumanbeing
https://www.vatican.va/roman_curia/pontifical_councils/family/documents/rc_pc_family_doc_19831022_family-rights_en.html#:~:text=Thosemarriedcoupleswhohave,notbesubjectedtodiscrimination.&text=Humanlifemustberespected,lifeofthehumanbeing
https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
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1.2. The right and duty of spouses to establish a family

It should be noted in this context that the new designation given
to marriage, matrimoniale foedus (marriage covenant),’ is a close refer-
ence to the first Covenant, made by God with the first human being - man
and woman - in the act of creation of the first humans. In other words:
God, in creating man, by the same act created a marriage covenant: a cov-
enant with himself and a covenant of the first people with each other.” So,
both accounts of how the first humans were created, especially the second
(in the second chapter of Genesis), indicate that “man and woman were cre-
ated for one another [...]: ‘So they are no longer two, but one flesh’ [Mt
19:6]” (CCC 1605). In turn, this unique fact created a situation obliging
both of them to carry out God’s decision. “That is why a man leaves his
father and mother and is united to his wife, and they become one flesh”
(Genesis 2:24). So, one might say that God, in the act of creating man -
both a male and a female - in his image and likeness, he called into exist-
ence the family.

This truth was highlighted profoundly by the Second Vatican Council
in these words: “For, God Himself is the author of matrimony, endowed as it
is with various benefits and purposes. All of these have a very decisive bear-
ing on the continuation of the human race, on the personal development
and eternal destiny of the individual members of a family, and on the dig-
nity, stability, peace and prosperity of the family itself and of human society
as a whole” (GS 48). Thus, the following was added: “[...] the very institu-
tion of marriage and conjugal love are ordained to the procreation and edu-
cation of children, in whom they find their crowning” (FC 14)."

9 Canon 1055 § 1: “Matrimoniale foedus, quo vir et mulier inter se totius vitae consortium
constituunt, indole sua naturali ad bonum coniugum atque ad prolis generationem et
educationam ordinatum, a Christo Domino ad sacramenti dignitatem inter baptisatos
evectum est.”

“So God created mankind in his own image, in the image of God he created them; male
and female he created them (Genesis 1:27). See also Genesis 2:22-24. See also Chiappetta
1990, 9-15; Styczen 1981, 19-29.

Cf. International Theological Commission, Proposition on the Doctrine of Christian Marriage
(1977); English text available at: https://www.vatican.va/roman_curia/congregations/cfaith/
cti_documents/rc_cti_1977_sacramento-matrimonio_en.html. See also Scola 2000, 70-76;
Corecco 1990, 185-93; Goralski 2006, 25-31; Pawluk 1996, 20-21.
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2. The need to strengthen the awareness of the value of marriage
and the family

The formulation of the second part was dictated by a unique title preced-
ing the provisions related to marriage law currently in force. Title VII,
“Marriage,” and some introductory canons on the institution of marriage,
are followed by chapter 1 titled “Pastoral care and those things which must
precede the celebration of marriage” (Canon 1063). Significantly, of ten can-
ons (1063-1072), the norm of Canon 1063 was dedicated to special pastoral
care for preparation for marriage; thus, in the long run, for starting a fam-
ily. At this point, it should be noted that, for the first time, the legislator -
so clearly - when specifying the forms and ways of preparing for marriage,
imposes a strict obligation on pastors to “take care that their ecclesiastical
community offers the Christian faithful the assistance by which the matri-
monial state is preserved in a Christian spirit and advances in perfection”
(Canon 1063), which we shall elaborate on in what follows.

2.1. The Church’s role in raising awareness of the value of marriage
and the family

The extensive wording of Canon 1063 (four points) lays down directives
and indications, imposing the obligation, as already mentioned, to organ-
ize pastoral forms of assistance, with the aim of preparing for marriage;
in a further perspective, to establish a family (Canon 1063). The four points
are preceded by a crucial observation that “pastors of souls are obliged
to take care that their ecclesiastical community offers the Christian faithful
the assistance by which the matrimonial state is preserved in a Christian
spirit and advances in perfection” (Canon 1063). And since the first, prop-
er ecclesiastical community in a particular Church is a parish entrusted
to a pastor as its proper shepherd (Canon 515 § 1); he - as the first among
other presbyters — in under the obligation to care for his parish, which is
spelled out in detail in Canon 528."> The Church, drawing knowledge from
experience, authoritatively states how important this duty is, saying that
through the assistance of the “ecclesiastical community” “the matrimonial
state is preserved in a Christian spirit and advances in perfection” (Canon
1063). How this assistance should be organized is splendidly suggested by,

12 See also Canon 529 § 1-2.
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among others, the prominent canonist Luigi Chiappetta, who, commenting
on the aforementioned dispositions of Canon 1063, refers directly to John
Paul II’s indications taken from FC 70 [Chiappetta 1990, 63-69]."* In con-
trast, the institutional organisation of such assistance is entrusted to the lo-
cal ordinary, who is expected to hear “men and women proven by expe-
rience and expertise if it seems opportune” (Canon 1064).'* However, it
should be noted that the above wording of the norm may seem somewhat
surprising, since the Council (GS 52) and the teaching of John Paul II at-
tribute a great deal of importance to cooperation with the lay faithful, espe-
cially on issues related to marriage and the family (FC 75).

2.2. The need for the State’s more active involvement in shaping
public awareness of the value of marriage and the family

The need (or, necessity) for a more active contribution of the State
in the process of shaping the awareness of the value of marriage and the fam-
ily becomes not only advisable, but rather urgent in the reality of today.
For if, on the one hand, we take into account the value and importance
of the institution of marriage and the family (GS 48; FC 3, 14-15; FGC; LF),
on the other hand, the serious threats and the difficult condition of many
marriages and families, as pointed out by Vatican II (GS 47), one cannot
uncritically accept the current position of public authorities towards mar-
riage and the family. Of importance are only legal regulations: the current
provisions of the Polish Constitution," their elaboration in the provisions
of the Family and Guardianship Code'® and in other normative acts gov-
erning institutions designed to support marriage and the family.

Such important issues and problems can, inevitably, be touched upon
briefly here, but to illustrate, let us recall the opinion of an outstanding

13 See also FC 71-75.

14 See also Canon 226 § 1, 228 § 1-2, 229 § 1-3; John Paul II, Adhortatio apostolica post-
synodalis de vocatione et missione laicorum in Ecclesia et in mundo Christifideles laici
(30.12.1988), AAS 81 (1989), p. 393-521; English text available at: https://www.vatican.
va/content/john-paul-ii/en/apost_exhortations/documents/hf_jp-ii_exh_30121988_
christifideles-laici.html; no. 26.

15 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 483,
as amended [henceforth: Constitution].

16 Act of 25 February 1964 - The Family and Guardianship Code, Journal of Laws No. 1964,
No. 9, item 59 as amended. (henceforth: FGC).


https://www.vatican.va/content/john-paul-ii/en/apost_exhortations/documents/hf_jp-ii_exh_30121988_christifideles-laici.html
https://www.vatican.va/content/john-paul-ii/en/apost_exhortations/documents/hf_jp-ii_exh_30121988_christifideles-laici.html
https://www.vatican.va/content/john-paul-ii/en/apost_exhortations/documents/hf_jp-ii_exh_30121988_christifideles-laici.html
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expert on the subject, Jan Winiarz: “The FGC provisions do not define
the institution of marriage. They are not preceded by a preamble, either,
to define the basic aims of the regulations, nor are the basic principles
of family law highlighted in the introductory provisions, as is done in some
legislation of other countries. This is because these basic principles are ex-
pressed directly in the Constitution, and they are elaborated in the provi-
sions of the FGC and other normative acts” [Winiarz 1996, 39].

It is over 40 years since the Holy See promulgated the famous Charter
on the Rights of the Family, drawn up at the request of the Synod of Bish-
ops, at the behest of Pope John Paul II, which “[...] is addressed primarily
to governments” (Charter, Introduction). “Acknowledging - for the good
of society — the universal awareness of the fundamental rights of the family,
the ‘Charter’ provides all those who share responsibility for the common
good with a model and a reference point for the development of family
legislation and policy, and a direction for programmes of action” (Charter,
p. 5). The embodiment of the above thought in the introduction is, notwith-
standing the numerous allusions in other articles, Article 3 of the Charter.

3. Cooperation of the Church and the State in the process
of formation for marriage and the family

This part contains a proposal of some kind, resulting from the re-
flections presented in the two preceding parts, suggesting a desirable in-
teraction between the two actors, the Church and the State, for the sake
of the family and marriage. It follows there is apparently a greater, urgent
and real need (or rather, necessity) for closer cooperation (indeed, coop-
eration) between the Church and the State for more effective protection,
defence, and consequently creation of favourable conditions for the devel-
opment of marriage and the family: for their own well-being, for the good
of the Church, and ultimately for the nation and the State. For all these
institutions and communities, their fate, their effective and fruitful func-
tioning, depend on the dynamics and strength of marriage and the family.

3.1. The scope and nature of formation for marriage and the family
in the Church

Referring to the content of paragraph 2.1., it is necessary to pay more
attention, as envisioned by the legislator, to the provision of Canon 1063,
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whose four detailed dispositions outline the successive stages of provi-
sion of pastoral assistance to the faithful in their preparation for marriage
and, in the longer term, for setting up a family. It should also be noted,
very importantly, that this pastoral care, prescribed by the legislator, is
of an obligatory character (Canon 1063). More than that, we can say that
“despite the formally unoppressive” formulation of the norm, its content
contains elements of an “imperative” character [my emphasis], as suggest-
ed by the teaching of the Second Vatican Council,"” significantly enhanced
by the explanations and indications of Pope John Paul II (FC 66-67).'

3.2. The duty of cooperation between the State and the Church
towards formation for married life and the family

Considering the place, significance and role of the family in the nation’s
social life, we can address to the public authorities of the State (at all levels),
if not a postulate, then a clear-cut demand for a definition of specific forms
of cooperation with the Church vis-a-vis their duty of care for formation
towards a life in marriage and the family.

In this connection, it is worth referring to, important as it is, this pro-
vision of the Constitution: “We call upon all those who will apply this
Constitution for the good of the Third Republic to do so paying respect
to the inherent dignity of the person, his or her right to freedom, the obliga-
tion of solidarity with others [...]” [my emphasis] (Constitution, Preamble).

The constitutional principle formulated in this way entitles one to expect
State authorities to support the Church in its concern for people’s formation
for marriage and family life.”

After all, it should be noted that chapter 2 of the FGC titled “Relations
between Parents and Children” (Articles 87-113), which defines parental

17 “Public authority should regard it as a sacred duty to recognize, protect and promote
their authentic nature, to shield public morality and to favour the prosperity of home life.
The right of parents to beget and educate their children in the bosom of the family must be
safeguarded. Children too who unhappily lack the blessing of a family should be protected
by prudent legislation and various undertakings and assisted by the help they need” (GS 52).

18 Chiappetta 1990, 63-66.

19 Article 18 of the Constitution merely states: “Marriage, being a union of a man and a woman,
as well as the family, motherhood and parenthood, shall be placed under the protection
and care of the Republic of Poland.”
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authority, is significantly convergent with the principles of the 1983 Code
of Canon Law (Canon 1134-1140). We can, therefore, objectively state
that there appears to be (given the considerable overlap of the two le-
gal orders) a platform, and therefore the need for cooperation between
the State and the Church, for formation and education of offspring. Thus,
it can be said that the FGC is a special manifestation of the State’s concern
for the protection and defence of marriage and the family (except for Ar-
ticles 56 § 2-3, 57 § 1-2, 58 § 1-4). These issues are analysed in great de-
tail by Jozef Krukowski in his article “Malzenstwo fundamentem rodziny.
Wprowadzenie do problematyki” (Marriage as the foundation of the family:
An introduction) [Krukowski 2017, 7-22].

Concluding this issue, covered here as briefly as it is, it is pertinent
to highlight, in the context of the issue at hand, an important and funda-
mental quality of marriage — emphasised by Winiarz, an above-mentioned
author: “The principle of permanence of marriage, although not stated ex-
pressly in the Constitution or in the provisions of the Family and Guardi-
anship Code, can be inferred from the totality of those provisions” [Win-
iarz 1996, 44-45].2

Conclusion

The multi-layered and complex topic, discussed very briefly and not con-
clusively here, should, it seems, be researched more extensively and in great-
er detail, especially the themes presented in parts 1 and 2 of the paper. They
should be shown in the context of the supposedly “competitive” trends that
are ever more boldly manifested in some communities and milieus. These
are so-called informal unions or homosexual unions, which - alas! - as-
pire to be “equivalent” to marriage. And this, one might say, might qual-
ify as an attempt to “assassinate” the natural, sacred institution of mar-
riage, which has always been the foundation of the social life of the Church
and the nation - and the human race, too. It is, then, beyond question that
both realities, the institution of marriage and the family founded upon it,
require urgent and attentive protection and, should they be threatened, ad-
equate defence. The matter certainly becomes extremely relevant if the two
institutions — the Church and the State — cooperate in this regard in con-
cert and solidarity.

20 See also: Chiappetta 1990, 26-27; Pawluk 1996, 46-48, 210-17; Géralski 2006, 248-56.
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Abstract

The addition of a new title of nullity of marriage to the new 1983 Code of Can-
on Law, and its incorporation into the Code of Canons of the Eastern Churches, in-
dicates the development of canon law in accordance with the principle ius sequitur
vitam. The legislator clearly indicates the elements of the new legal figure: the in-
tention and purpose of the deceiver, victim, error induced by deceit, and the object
of deceit. The inclusion in canon law of the machination intended to obtain marital
consent results from the protection of the aggrieved person who has been deceived
as to an essential quality of the other party to the marriage contract.

The judge, on the basis of the petitioner’s libellus, may initiate legal proceed-
ings aimed at finding the truth about the valid conclusion of a particular marriage.
A libellus is a petition addressed to the tribunal in which the petitioner provides
facts on the basis of which the procedural doubt formula is established. The pe-
titions in question come from the archives of the Lublin Metropolitan Tribunal,
and they concern cases in which the object of deceit was pregnancy. It should be
noted that such a deception, usually perpetrated by a woman, may involve either
misrepresentation of the very fact of pregnancy or misrepresentation of the pater-
nity of the child.
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Abstrakt

Dodanie nowego tytulu niewaznosci matzenistwa do nowego Kodeksu Prawa
Kanonicznego z 1983 r. oraz umieszczenie go w Kodeksie Kanonéw Koéciolow
Wschodnich wskazuje na rozwdj prawa kanoniczego w my$l zasady ius sequitur
vitam. Ustawodawca jasno wskazuje na elementy nowej figury prawnej: intencje
i cel sprawcy podstepu; ofiare; blad, ktory jest skutkiem dziatania podstepnego;
przedmiot podstepu. Ujecie w prawie kanonicznym machinacji dzialania, ktéra
ma na celu uzyskanie zgody matzenskiej wynika z ochrony osoby poszkodowanej,
ktéra zostata oszukana odnosnie do istotnego przymiotu drugiej strony umowy
malzenskie;j.

Sedzia, na podstawie pozwu, moze wszczaé postepowanie sagdowe, ktére ma
na celu odnalezienie prawdy na temat waznego zawarcia konkretnego malzenstwa.
Pozew jest pro$ba skierowang do sadu, w ktdrej strona powodowa podaje fakty,
na podstawie ktdrych ustalana jest formula watpliwoéci procesowej. Przeanalizo-
wane pozwy pochodzg z archiwum Sadu Metropolitalnego w Lublinie. Dotycza one
spraw, w ktorych przedmiotem podstepnego dzialania byla cigza. Nalezy zaznaczy¢,
ze taki podstep, dokonany zwykle przez kobiete, moze dotyczy¢ badz wprowadze-
nia w blad odno$nie do samego faktu cigzy, badZ wprowadzenia w btad odnosnie
do ojcostwa dziecka.

Stowa kluczowe: niewazno$¢ malzenstwa, proces kanoniczny, ofiara, sprawca
Introduction

Pope John XXIII, considering the demands of many canonists, estab-
lished the Pontifical Commission for the Revision of the Code of Canon
Law on 28 March 1963. The consultors proposed that a new title of nul-
lity of marriage be added to the new Code of Canon Law: deceptio dolosa
(deceitful misrepresentation). The outcome of the deliberations was a sin-
gle canon, whose content expresses the ecclesiastical legislator’s concern
for the victim who was deceitfully led into error about a specific quality
of the other contracting party.

In this paper, we will discuss the legal figure of deceitful misrepresenta-
tion and the required criteria that a petition is to cite. We will also see ex-
amples of all petitions where the object of deceit was pregnancy, considered
by the Metropolitan Tribunal in Lublin.
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1. Deceptio dolosa explained

The added Canon 1098 of the 1983 Code of Canon Law' and Canon 821
of the Code of Canons of the Eastern Churches® fall into the category of error
facti, which has no equivalent in the previous codification. In this prescript,
deceit (dolus) is defined as a cause of marriage nullity: “A person contracts
invalidly who enters into a marriage deceived by malice, perpetrated to ob-
tain consent, concerning some quality of the other partner which by its very
nature can gravely disturb the partnership of conjugal life” The prescript in-
dicates the elements that must exist to prove a deceitful misrepresentation:
deceitful conduct, intent and purpose of the deceiver, a victim of the decep-
tion, the effect of the deception (error), and the object of deception.

The deceiver’s act is intended to lead the victim into error so that his
or her decision to marry will be manipulated. Ignorance of the deception
will only attribute the victim’s error to themselves, as mentioned in Canons
1097 § 2 CIC/83 and 820 § 2 CCEO. Thus, deceit causes error, and affects
the will of the contractant party indirectly. It transpires, then, that deceitful
conduct must be clearly stated in the libellus, among other things.

Deceit is intended to obtain marital consent. The purpose of intentional
and deceitful conduct is to mislead the prospective spouse about a particu-
lar quality of the other party. Inveigling a person into consenting to marry
is a prerequisite for declaring a marriage contract invalid. The ecclesiasti-
cal legislator requires that the deceiver’s conduct be objective; also, there
must be a causal link between a deception and error. Either a contractant
or a third party can be a deceiver in this regard [Goéralski 2001, 88].

The invalidity of marital consent should not only be sought at the time
of its expression, but also in the process of its formation. The ecclesiasti-
cal legislator protects prospective spouse from the interference of third
parties in their autonomous decision whether to marry or not. The exist-
ence of error is a necessary component of deceit, error is caused by deceit

1 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.

2 Codex Canonum Ecclesiarum Orientalium auctoritate Ioannis Pauli PP. II promulgatus
(18.10.1990), AAS 82 (1990), p. 1045-363 [henceforth: CCEQ]; the English translation I used
is available at: https://avemarialaw.libguides.com/c.php?g=265706&p=1776916 [accessed:
27.10.2023].


https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
https://avemarialaw.libguides.com/c.php?g=265706&p=1776916
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and could not exist without it [Majer 1998, 124]. The most important thing
is that the deceived person is actually in error or remains ignorant about
the concealed quality of another. If there is an indication of any knowledge
of the quality, there is no deceit in the legal sense [Géralski 1991, 113].

The integral part of the legal figure of Canons 1098 CIC/83 and 821
CCEO is deceitfully induced error. There must be a causal link between
the perpetrator’s conduct and the resulting error in the victim. A decep-
tion alone is not the grounds for nullity since it should cause an errone-
ous perception of reality and thus impact the will to marry. Error must be
the main reason, not one of the motives for marriage [Idem 2004, 107-108].

The new legal figure does not list potential qualities that could seriously
disrupt the community of conjugal life, since a closed list would not take
into account all circumstances [Rybczyk 1963, 133]. ‘Quality’ should be un-
derstood broadly - it should not refer to only a quality of character associ-
ated with personality. According to jurisprudence, this category should in-
clude, for example, certain circumstances, or facts or events in the history
of a particular person, bearing on marital life, such as children from another
relationship, a crime, or education. Qualities can be physical, moral, social,
cultural or spiritual; they can be innate or acquired, but they cannot be an-
ything incidental or external, like expectations or false promises [Rola 1986,
215]. Therefore, a quality should be a current, real, specific and precisely
defined attribute [Majer 1998, 136]. It should “by nature” be capable of se-
riously disturbing the community of marital life - that is, it should be able
to do this by itself, having the inner ability to do so [Goéralski 2004, 118].

The disturbance of the partnership has to be grave, as indicated in Canon
1098 CIC/83. Simply anticipating difficulties in married life is insufficient.
The canon also does not mention that a serious disturbance has already oc-
curred, but its possible occurrence is implied (potest). Therefore, the eccle-
siastical legislator points to the severity of the quality as a potential cause
of disruption rather than the actual conflicts associated with it [ibid., 125].

2. The content of the libellus

The Catholic Church is competent to recognise and adjudicate mar-
riage cases of baptised persons (Canons 1671 CIC/83 and 1357 CCEO).
The current Codes contain various formulations that merit our attention.
The CIC/83 contains the expression that matrimonial matters belong ad
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iudicem ecclesiasticum (to the ecclesiastical judge), while in the CCEO
the expression is ad Ecclesiam (to the Church). The term ad Ecclesiam is
more appropriate, since the declaration of presumed death, dissolution
of marriage that benefits the faith, or unconsummated marriage are matters
of administrative process, not litigation.

The principle nemo iudex sine actore is respected in canon law, for a judge
cannot initiate a process unless asked to by a person capable of doing so.
The right to challenge a marriage is vested in Catholic and non-Catholic
spouses, as well as the promoter of justice in situations where the invalidity
of the marriage is made public, and where it is not possible or advisable
to convalidate it (Canons 1674 CIC/83 and 1360 CCEO). The ordinary con-
tentious process ensures greater justice, so nullity cases cannot be handled
in an oral contentious process (Canons 1690 CIC/83 and 1375 CCEOQ; Arti-
cle 6 of Dignitas connubis®).

A petition, according to Sztychmiler, is necessary for the benefit
of the parties and the sake of the judge. It ensures the petitioner the option
to formulate a demand, based on which the judicial route can be pursued
to assert the petitioner’s rights. The respondent can learn about the peti-
tioner’s claim, and the judge is enabled to deal with the matter in dispute
[Sztychmiler 2003, 46-47]. DC indicates the role of the judicial vicar (offi-
cial), who, when the petitioner is impeded in his presentation of a libellus,
can order the notary to put the petition in writing, which has the same
legal force as a libellus submitted by the petitioner (Canons 1503 CIC/83
and 1186 CCEOQ; Article 115 § 2 DC).

The judicial vicar, after reviewing the content of the libellus, should issue
a decree accepting or rejecting it (Canons 1505 CIC/83 and 1188 CCEO).
Once the libellus has been accepted, the respondent is to be notified im-
mediately, and a citation containing the decree of citation and the libel-
lus, in order to ensure his or her full right to participate in the trial (Can-
ons 1508 CIC/83 and 1191 CCEO; Articles 114-125 DC). Based on many
concordant opinions among canonists, Majer indicates that the citation

3 Pontificium Consilium de Legum Textibus, Instructio ,Dignitas connubii” servande
a tribunalibus dioecanis et interdioecesanis in pertractandis causis nullitatis matrimonii
(25.01.2005), Libreria Editrice Vaticana, Cittd del Vaticano 2005; English text available at:
https://www.vatican.va/roman_curia/pontifical_councils/intrptxt/documents/rc_pc_intrptxt_
doc_20050125_dignitas-connubii_en.html [henceforth: DC].


https://www.vatican.va/roman_curia/pontifical_councils/intrptxt/documents/rc_pc_intrptxt_doc_20050125_dignitas-connubii_en.html
https://www.vatican.va/roman_curia/pontifical_councils/intrptxt/documents/rc_pc_intrptxt_doc_20050125_dignitas-connubii_en.html
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and the decree of the official are mandatory procedural acts that are based
on natural law. Their absence can be grounds for challenging the sentence
[Majer 2002, 167-68]. In a situation where the respondent refuses to attend
the trial, the judicial vicar, having made sure that the respondent has been
duly notified, should apply the provisions on non-appearance of the parties
referred to in Canons 1592-1595 CIC/83 and 1272-1275 CCEO.

According to DC, a libellus in a nullity case must: indicate the competent
tribunal and the object of the case (i.e., the specific marriage), request a hear-
ing, provide the reason for petitioning, that is, the ground or grounds of nul-
lity, present general facts and evidence supporting the petitioner’s claim, bear
the signature of the petitioner or his attorney, show the exact date, specify
the residence of the petitioner or his attorney (or postal address), and spec-
ity the respondent’s domicile or quasi-domicile of the other party. In addi-
tion, an authentic copy of the marriage certificate must be attached, and,
if required by the case, a copy of the civil divorce decree (Article 116 DC).
The Instruction encourages both spouses to take an active part in the process
“in order for the truth to be more easily discovered” (Article 95 DC).

In a trial coram Episcopo, or so-called summary trial before a bish-
op, the libellus should also be presented by both spouses or by one with
the consent of the other. In this case, the libellus must be accompanied
by evidence indicating the circumstances of facts and persons, which will
be supported by testimony and documents. They must incontrovertibly
indicate the invalidity of the marriage, that is, without the need for a de-
tailed examination or investigation (Canons 1683 CIC/83 and 1369 CCEO).
In the Apostolic Letters motu proprio Mitis Iudex Dominus lesus* and Mitis
et misericors lesus,” in 2015, Pope Francis reformed the prescripts of both
Codes regarding cases for the declaration of nullity of marriage. In Article

4 Franciscus PP, Litterae apostolicae motu proprio Mitis Iudex Dominus Iesus quibus canones
Codicis Iuris Canonici de Causis ad Matrimonii nullitatem declarandam reformatur
(15.08.2015), AAS 9 (2015), p. 956-70; English text available at: https://www.vatican.va/
content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_
mitis-iudex-dominus-iesus.html.

5 Franciscus PP, Litterae Apostolicae Motu Proprio datae Mitis et misericos lesus quibus
canones Codicis Canonum Ecclesiarum Orientalium de causis ad matrimonii nullitatem
declarandam reformatur (15.08.2015), AAS 9 (2015), p. 946-57; English text available at:
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-
motu-proprio_20150815_mitis-et-misericors-iesus.html.


https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
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14 § 1, both letters refer to the said circumstances of things or persons that
allow the application of a process coram Episcopo. Among them are circum-
stances of a marriage contracted for a reason completely foreign to married
life or a woman’s unexpected pregnancy.

3. The content of selected petitions received by the Lublin
Metropolitan Tribunal

In the archives of the Lublin Metropolitan Tribunal, there are petitions
in which marriages were challenged by reason of deceitful misrepresenta-
tion, where the object of deception was pregnancy. The oldest files relate
to a process that ended in 2000, and the most recent ones are from 2019.
Upon examination, we see there are two types of a person’s quality, that is,
deceit concerning the paternity of the child and lying about the womanss al-
leged pregnancy. Most of the cases were of the first type, in which elements
of the legal figure of Canon 1098 CIC/83 could easily be found, which is
deceitful conduct, the deceiver’s intent, a victim of deceit, deceitfully in-
duced error, and a quality.

Among the process records examined, in two cases action was filed
by the deceiver. In the case c. Cieszkowski of 17 November 2000, the pe-
titioner asked the court to declare her marriage, contracted in 1990, inva-
lid by reason of having been deceived. Since May 1989, the woman had
been the fiancée of the baby’s father. In December that year, having learnt
of the pregnancy, she decided to tell the man about it. Unfortunately, she
found him cohabitating with another woman, which is why she ended her
acquaintance with him without informing him of her pregnancy. In Febru-
ary 1990, she met the respondent, they quickly started an intimate relation-
ship, and after a month she communicated to him that she was pregnant
with him. The respondent quickly agreed to marry her. The petitioner stat-
ed: “[...] all this time I wouldn’t say that I was pregnant with someone else
because I was afraid he would dump me” After the birth, the respondent
realized that it was not his child, he abandoned the petitioner while she was
still in the hospital. The woman spoke with the man after leaving the hos-
pital: “[...] we made up, he acknowledged the child as his own.” Over time,
they had a child together, but immediately after its birth, the respondent
filed for a civil divorce because he was dating another woman.®

6 Lublin Metropolitan Tribunal, file no. 1/2000/5052.
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The responding party, unfortunately, ignored the libellus, and was there-
fore deemed absent from the trial. It is extremely rare for a deceiver to ask
the court to declare a marriage invalid, much less citing only one title of in-
validity and on his part. The victim’s testimony would provide an extreme-
ly valuable research material, so would the attitude to the harm suffered
and the canonical process.

The second statement of claim comes from the file c. Bzdyrak of 12 Au-
gust 2019. The petitioner, at the age of eighteen, started a relationship
with the respondent, three years older than herself. They quickly engaged
in sexual relations with each other, the outcome of which was a pregnancy.
She also learned of the petitioner’s cases of infidelity but decided to for-
give the man for the sake of the child: “Pregnancy became the main reason
for getting married; I was young, scared, I didn't have the right support,
I felt strong pressure from my father” The parties were married in 2009.
After two years, the petitioner left the respondent because his gambling
addiction was aggravating, the symptoms of which she had already seen
during their premarital acquaintance.” This lawsuit, unfortunately, did not
meet the criteria of deceitful misrepresentation, because the petitioner her-
self admitted that her pregnancy was the reason for the marriage, but there
was no deception on her part, which should have been conscious and with
the intent to mislead in order to obtain marital consent.

Several other lawsuits also relate to deceitful misrepresentation
of the child’s paternity. Their content is quite different, as the victim ac-
cuses the deceiver of fraud. There was also a response from the respondent
to the charges against him, which typically make it clear that the perpetra-
tor is not fully convinced of his guilt. In such cases, it must be demonstrat-
ed that the perpetrator was aware of the deceitful conduct.

The file of the case c. Cieszkowski of 1 December 2005 contains a claim
in which the petitioner describes the beginning of his relationship with
the defendant. They met in May 1976, and after a month started a sexu-
al relationship. After the summer holidays, the respondent announced that
she was pregnant. Without asking how old the pregnancy was, the man
took the woman’s word for it: “Our acquaintance, although so short, had
to end with a wedding without us knowing each other intimately”
At the end of 1976, a son was born. The petitioner wrote: “I and my family

7 Ibid., no. 1/2017/540.
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were surprised by the fact that it was too soon after our wedding and our
first contact. My wife’s family, in contrast, argued that it was due to holiday
fatigue [...]. I believed that and, frankly, I was a little ashamed to look into
the matter more, and so I left it that way” During an interview in 2004,
the woman said that N. was not his child, and he had no right to him, only
that she was the mother, and he was not his father. Having heard those
words, the man turned to the Department of Forensic Medicine in Lublin
for genetic testing, which ruled out his paternity. In addition, the petition
includes information about the mental illness of the respondent’s father,
of her and also of her son.?

The case, with a sentence c. Cieszkowski of 21 September 2006, includes
a petition in which the false paternity of the child is made clear. The ac-
quaintance began in 1995, which was characterized by longer intervals be-
tween meetings. In 1998, before going to the army, the respondent told
the petitioner that she was pregnant. The child was born in early 1999.
The respondent wrote that his wife had been cheating on him, and dur-
ing one serious conversation she stated that he was not the child’s father.
The petitioner, citing the result of genetic testing, claimed that he was not
the biological father of the child. This information brought about a separa-
tion and civil divorce through the fault of his wife.’

The petition in a nullity case with a sentence c. Bzdyrak of 10 July 2014
contains information that the petitioner, aged eighteen years, met the re-
spondent three times at a disco club. During their last meeting they went
to her house, where he was intoxicated with alcohol by the woman’s father.
In the morning, he woke up in bed in his underwear, and the respond-
ent informed him of their intercourse last night. After three months after
the incident, the woman found the petitioner and told him that she was
pregnant with him. The petitioner’s parents, despite his explanations, co-
erced him into marrying the respondent. In his petition, the man wrote:
“[...] had it been obvious that it wasn’t my child, my parents wouldn’t have
forced me to get married” After their marriage, they moved in with their
in-laws, from where the petitioner was thrown out because he refused
to suffer humiliation and exploitation at work. He bought a flat, where they
moved in with his wife and child. The woman would betray her husband,

8 Ibid., no. 1/2005/5846.
9 Ibid., no. 1/2006/6011.
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and after one of the many rows, she left home with the child. In a phone
conversation, she told him to let them alone, because the child was not his
and he would have no contact with the child. The man, taking the oppor-
tunity to obtain genetic material from the child, did private tests that ruled
out his paternity. Based on these, a forensic reexamination was ordered,
which confirmed the previous result. The respondent, in her reply to the li-
bellus, stated in writing: “[...] my ex-husband knew that I was not pregnant
with him, but he accepted this fact and did not hold it against me”"°

The woman’s response shed a different light on the petition c. May
of 24 April 2017. The petitioner informs that the parties met in late 2005.
In early 2006, they were a couple, and they began cohabiting in September
of the same year. After two years of cohabitation, they separated for sev-
eral months. At the time, the respondent had other partners. After renew-
ing the relationship, the parties decided to care more about it. In late 2008,
the respondent announced her pregnancy and “[...] implied that I was
the father of the child; as it later turned out, someone else was the father;
the respondent once again cheated on me. Thinking that I was the father
of the child I proposed to her” They married in April 2009, but disagree-
ments started a year after the marriage, when the respondent became cer-
tain that the petitioner was not the child’s father. He stated that this fact
was the reason why she stopped fulfilling her marital obligations. The man
learned that he was not the father of the child only after the divorce. The re-
spondent stated in her response to the petition that at the time of the preg-
nancy “[...] she had no doubt that it was the plaintiff’s child” She add-
ed that only when genetic tests were done after the divorce did it become
clear that the petitioner was not the father.!’ This shows that until the tests,
the respondent believed that the petitioner was the childs father. From
the information provided, it appears that only the testimony of the parties
can help find the truth.

Of the files examined, a very interesting petition can be found the case
c. Dudzinski of 28 May 2018. The petitioner was represented by an attor-
ney, who was a church advocate. The petition includes information that
both parties were nineteen years old when they met. Less than a year af-
ter the beginning of their acquaintance, the respondent revealed she was

10 Tbid., no. 1/2014/7706.
11 Tbid., no. 1/2016/187.
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pregnant. The petitioner proposed marriage: “[...] it was a natural thing
to do for him” In October 2006, they entered into a civil union, and in De-
cember of that year, a baby was born. They were sacramentally married
in April the following year. In June, the husband went to the army, and upon
his return, his friends informed him that he was probably not the father
of the child and that his wife was seeing another man. The petitioner tried
to save the marriage but learnt from his wife that he was not the father
of the child, which became the reason for the definite breakup of the mar-
riage. To avoid paying alimony, the petitioner filed a paternity denial case.'?
It follows from our analysis of this petition that the advocate tried to clearly
present the elements of the legal figure of Canon 1098 CIC/83. Unfortu-
nately, the lack of a response from the respondent makes it possible to learn
about the case only from the perspective of one party.

Among the case files examined, two petitions were found with presump-
tion of pregnancy. The petitioner was always the victim of deceit. The first
case involved a deliberate deception perpetrated by a woman who used
a false medical certificate to extort marriage consent despite the man’s con-
tinued reluctance. In the case c. Guz of 22 February 2011, the plaintiff stat-
ed facts related to the beginning of their acquaintance. He did his military
training at the age of twenty. Like other soldiers, he wanted to meet his girl-
friend on leave. A friend suggested that he meet a 19-year-old woman, giv-
ing him her address, which prompted their acquaintance. During the third
meeting, he learnt of her pregnancy, which was supported by a medical
certificate. The petitioner wrote that “[...] he didn't know her very well,
he didn’t see his future with her” The woman pushed hard for a wed-
ding, but he and his parents were against a quick marriage. Nevertheless,
the woman resolved to get married and started preparations with her par-
ents, but there was not even an engagement. All this time, the petitioner
was in the military and was not interested in preparing for the wedding.
During the court hearing - as he was not yet of the prescribed age - the re-
spondent produced a falsified medical certificate of pregnancy. The man
admitted: “[...] until the last moment before the wedding I had doubts
about whether I was doing the right thing, but I tried to explain everything
with the good of the child” The day after the wedding, the petitioner re-
turned to the military unit, and the respondent moved in with his parents.

12 Tbid., no. 1/2017/305.
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The woman would get drunk, which was the reason she returned to her
family home. Their marriage practically didn’t exist, because the petitioner
was in the army the whole time - they only met during his leave. In one
conversation, she admitted to not being pregnant and that she had falsified
the certificate with a doctor she knew. After the wedding, she had become
pregnant with another man. This information aroused a feeling of being de-
ceived in the petitioner. He left his wife after six months of marriage."

In the other case, c. Bzdyrak of 7 March 2019, it was difficult to prove
only on the basis of the petition the formula of procedural doubt as deceit-
ful conduct on the part of the woman. The petition itself did not furnish
enough evidence to apply Canon 1098 CIC/83. In addition, the respond-
ent gave this reply to the petition: “[...] the reason for the marriage was
a suspected pregnancy. I deny misleading him on purpose.” The petitioner
characterized the time of their acquaintance prior to the wedding as very
turbulent, and at the time when he wanted to end it, he found out about
her pregnancy. He also added that the woman “[...] was a very possessive
person and wanted to own him.” The couple was married in 1998. A few
weeks after the wedding, it turned out that the pregnancy was false. During
their marriage, they had two children. The man learnt that the woman had
undergone psychiatric treatment before the marriage, of which he was not
told. The disease returned, in 2005 they were separated, but for the sake
of the children the petitioner decided to save the marriage.'"* Our analy-
sis of the petition and the respondent’s reaction, it was difficult to iden-
tify the elements of deceitful misrepresentation. A more appropriate title
of nullity would be error concerning the person (Canons 1097 CIC/83
and 820 CCEO).

Conclusion

Canons 1098 CIC/83 and 821 CCEO included the elements of a new
legal figure that must exist cumulatively to challenge the validity of a con-
cluded marriage. From the wording of the canon, it follows that the essence
of the provision is the existence of deceit in order to obtain marital con-
sent from the contracting party. It should be noted that deceitful conduct

13 Tbid., no. 1/2011/6822.
14 Tbid., no. 1/2017/579.
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alone is insufficient, the defectiveness of consent is determined by the re-
sulting error in the prospective spouse, which was instrumental in the for-
mation of marital consent. The presence of deceit makes it possible to apply
the provision deceptio dolosa, rather than citing the error of person referred
to in Canons 1097 CIC/83 and 820 CCEO.

A libellus, by its nature, has no evidentiary value, but on its basis a judge
may initiate a canonical process. The petitioner, meeting the formal re-
quirements, should clarify in the statement of claim the specific grounds
that can support his or her claim regarding the invalidity of the marriage. It
would be difficult to require a precise indication of all the elements of de-
ceitful misrepresentation, so the judicial vicar, proposing the title of proce-
dural doubt, provides an opportunity to find the truth about the existence
of deceitful misrepresentation through the instruction of the case.

The libellus in question involved deceitful misrepresentation about
the person’s quality, which was pregnancy. In most cases, the petitioner was
the victim of deceit. It is also worth noting the difficulty of clearly identi-
tying the deceitful conduct of the perpetrator when he does not respond
to the citation or does not actively participate in the process. The best
chance of ascertaining the truth is by means of evidence - that is, state-
ments of the parties, especially judicial or extrajudicial admissions, state-
ments of credible witnesses and documentary evidence.
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Abstract

Discretion of judgement can be defined as the level of maturity of a free and ra-
tional person capable of self-management and of his actions, which is proportion-
ate to the object of the conjugal consent whereby a man and a woman establish
a community to which they are entitled, being indebted to each other. Without this
degree of self-control, the subject is unable to legally transfer marital rights to him-
self or assume obligations. This article aims to answer the basic question: Does
a grave defect of discretion have to result from some mental anomaly, and does it
always have to concern marital rights and obligations? In my opinion, we cannot
speak of a grave defect of discretion as reason enough for marriage nullity if only
one of the above-mentioned conditions is met, i.e. when there is a mental anom-
aly, but there is no reference to specific marital rights and obligations, or when
this reference is present in terms of critical faculty and inner freedom, but mental
anomaly has been found, because both doctrine and jurisprudence clearly indicate
the need for both criteria to be present.

Keywords: mental anomaly, marital rights and obligations, discretion of judge-
ment, consensual incapacity

Abstrakt

Rozeznanie oceniajgce mozna zdefiniowaé jako poziom dojrzalosci wolnego
i rozumnego czlowieka zdolnego zarzadzaé sobg i swoim dziataniem proporcjonal-
ny do przedmiotu zgody malzenskiej, dzieki ktéremu mezczyzna i kobieta ustana-
wiaja miedzy sobg wspolnote, do ktdérej majg prawo i sg sobie wzajemnie dluzni.
Bez tego stopnia wladzy nad soba podmiot nie jest zdolny, w sposéb wywoluja-
cy skutki prawne, przekaza¢ praw malzenskich do siebie ani przyja¢ obowigzkdow.
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Niniejszy artykut jest prébg odpowiedzi na podstawowe pytanie: czy powazny brak
rozeznania musi wynika¢ z jakiej$ anomalii psychicznej i czy zawsze musi odnosi¢
sie do praw i obowigzkow malzenskich? W moim przekonaniu nie mozna méwié
o powaznym braku rozeznania jako tytule niewazno$ci malzenstwa, gdy spetniony
jest jedynie jeden z wyzej wskazych warunkéw, czyli wowczas gdy istnieje anomalia
psychiczna, ale nie ma odniesienia do konkretnych praw i obowiazkow malzen-
skich, albo gdy jest owo odniesienie w kontekscie zdolnolnosci krytycznej i wolno-
$ci wewnetrzej, ale nie ma stwierdzenia istnienia jakiej$ anomalii psychicznej, gdyz
zaréwno doktryna, jak i orzecznictwo wyraznie wskazuje na koniecznos¢ zaistnie-
nia obydwu kryteriow.

Stowa kluczowe: anomalia psychiczna, prawa i obowigzki malzenskie, rozeznanie

oceniajace, niezdolnos¢ konsensualna

Introduction

The act of marital consent, which a person performs, should be con-
scious and free. This implies that it should be made without any exter-
nal or internal coercion, which would deprive the person of the ability
to make a choice and a decision to marry. Here, we are speaking of the ab-
sence of external coercion and the necessary inner freedom to perform
the act of marital consent.! This freedom, as emphasized by Pompedda,
means that the human will is capable of dismissing all internal pressures
to the extent that they do not determine the subject’s decisions. The hu-
man being, despite his or her subjection to diverse conditions springing
from upbringing, culture, environment, affectivity, as well as the subcon-
scious, is capable of making a conscious and prudent decision through
an act for which they feel responsible. People, as rational and uniquely
spiritual beings, can come to terms with themselves and make, perhaps
with the utmost difficulty, rational and motivated decisions, giving them
a sense of agency [Pompedda 1999, 31-32]. In practice, this inner freedom

1 Sent. c. Ewers of 10 January 1980, RRD 72 (1980), p. 49. It says: “Consensus matrimonialis
certo certius actus humanus sit oportet: verum ad istum ponendum homo debet esse sui
actus dominus, quidem per rationem et voluntatem. Quod importat eliciti actus libertatem.
Libertas autem duplicem rem seu subiecti conditionem requirit: idest, indeterminationem
atque simul potestatem determinandi seu decisionis. Loquimur imprimis de
indeterminatione, idest de illa hominis conditione in qua, praesuppositis omnibus
exstantibus necessariis ad agendum, ipse potest agere vel non agere, agere ita vel aliter. Sed
requiritur insuper potestas sese determinandi, vi cuius homo ex seipso valet auferre illam
indeterminationem atque decernere actionem vel non, actionem istam vel aliam.”
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means that the subject can choose to marry or choose any other path
of life, choose one person or another as a future spouse, evaluate motives
and freely take a certain action.

The issue of a serious lack of discretion of judgement vis-a-vis the es-
sential marital rights and obligations, both given and assumed, as generally
referred to in Canon 1095, 2° of the 1983 Code of Canon Law,* is linked
to the concept of inner freedom and the subject’s critical faculty to validly
give marital consent. This capacity presupposes both discretion of judge-
ment, which is proportional to the object of marital consent, and the nec-
essary inner freedom to give that consent [Pompedda 1987, 543]. However,
the question arises: Does the grave defect of discretion of judgement always
result from some disturbance in the psychical nature of the person, or can
interpretation ignore such a cause? Also, should a grave defect of discretion
of judgement concern marital rights and obligations? Therefore: Is it neces-
sary to meet both criteria to be able to speak of a grave defect of discretion
as the grounds for the nullity of marriage or will, for example, the criterion
of mental disorder suffice only? Or is the existence of some mental disorder
not necessary, as some authors or advocates claim, whereas the lack of crit-
ical capacity may be due to a slight emotional disturbance?

1. The inner freedom of a contracting party

The act of marital consent does not call for the person to be fully free,
which, incidentally, is not possible. It only requires a degree of inner free-
dom that is proportional to the object of marital consent. The object is
the community of life and love, and the spouses themselves, who transfer
and receive the right to each other. In the sentence c. Caberletti of 31 July
2014, we read that the subject of discretion of judgement concerns marital
rights and duties defined as essential, and therefore pertaining to the es-
sence of marriage, oriented towards the spouses’ well-being, giving birth
and raising offspring, and the unity and indissolubility of marriage [Goral-
ski 2023, 53].

2 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars 1II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.

3 Sent. c. Caberletti of 31 July 2014, RRD 106 (2014), p. 247.
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Inner freedom chiefly refers to a person’s ability to direct his or her own
actions in accordance with an option determined by the intellect.* As Pazdzi-
or notes, inner freedom is the property of a person causing that the object
which is known and appraised as positive (i.e., sufficiently motivated) is vol-
untarily and personally accepted by that person [Pazdzior 2004, 15-46].

This freedom is not of an abstract nature but should be construed
in the context of all the real conditions of man’s existence, both external
and internal, which jointly affect the functioning of his will. Under nor-
mal circumstances, the influence of these conditions is not strong enough
for a person to be unable to direct his or her actions in accordance with
the option chosen by the intellect.’ It follows that inner freedom does
not exclude - but on the contrary — presupposes the impact of instincts,
emotions, habits and many other elements constituting human personali-
ty on the actions the person takes [Leszczynski 2004, 242]. If, nonetheless,
the influence of these elements is too powerful, the person’s conduct cannot
be described as free and undertaken responsibly. In this case, one can speak
of the lack of inner freedom necessary for marital consent [Gil de las Heras
1988, 289].

4 Sent. c. Huber of 26 March 1997, RRD 89 (1997), p. 237. It says: “Vera habetur libertas cum
voluntatis determination, quae dicitur election, libera est ab intrinseca determinatione ad
unum, ita ut posit agree vel non agree, agree unum vel oppositum ex extremis, iudicio
indifferenti proposition [...]. Deest libertas interna si voluntas absque manifesta lesione
intellectus speculative determinatur ex eo, quod intellectus practicus nullo modo vel saltem
non sufficienter motive electionis aestimare valet.”

See also Sent. c. Egan of 12 January 1984, RRD 76 (1984), p. 3; Sent. c. Fiore of 16 February
1985, RRD 77 (1985), p. 89. It says: “Reapse, cum intellectus et voluntas sint facultates
animae apprime inter se distinctae et unaquaeque in suo exercitio peculiaribus
functionibus organicis subiiciatur, quamplures sunt morbi seu etiam perturbationes
organicae quae ideo perturbationem quoque inducunt sive tantum functionis intellectivae,
sive tantum functionis volitivae sive etiam utriusque hominis facultatis spiritualis. Cum
tantum voluntas perturbatur, intellectus manere potest etiam integer in sua functione,
seu voluntarium deficit, praecise quia voluntas non habet dominium suorum actuum.
Cum autem obiectum proprium voluntas, quae est facultas critica, recipiat ab intellectu,
deficiente functione hominis intellectiva necessario corruit etiam functio volitiva etiam
si huius propriae functiones organicae integrae sint et sanae, praecise quia ad actum
humanum constituendum requiritur una simul sive praevia adaequata cognitio ex parte
intellectus, sive etiam libera a quavis compulsione intrinseca determinatio voluntatis.”

5]
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2. Discretion of judgement

The incapacity defined in Canon 1095, 2° CIC/83, which is a declaration
of natural law, presupposes in the contracting party not only a sufficient
use of reason, but also a certain maturity of judgement. Such a judgement
is formed not only by the intellect, but also the will in their joint action
[Pazdzior 2004, 15-16], that is why the jurisprudence of the Roman Rota,
both prior to 1983 and later, betrays a visible trend pointing to a distur-
bance in intellectual and volitional functions as causing the lack of discre-
tion of judgement.®

The concept of discretio iudicii includes three constituents: intellectual
cognition of the object of marital consent, critical appraisal, i.e., the right
judgement about the marriage to be contracted, and inner freedom to make
an unimpeded choice. So, the first two elements involve the cognitive
sphere, while the third relates to volitional faculty [Goéralski 1996, 25-42].

6 Sent. c. Colagiovanni of 20 July 1984, RRD 76 (1984), p. 488. It says: “Amplissimus et
aliquando ambiguus fuit usus in doctrina necnon in iurisprudentia capitis nullitatis quod
sub nomine defectus discretionis iudicii sumitur. Apte nunc canone 1095 triplex distinguitur
fons nullitatis reducibilis, at diversimode, defectui consensus matrimonialis. Praeter enim
casum carentiae usus rationis sufficienti, saltem uti recensetur sub can. 1096, haberi
poterit defectus gravis discretionis iudicii circa iura et officia matrimonialia essentialia
mutuo tradenda et acceptanda. Sive prior quam alter casus respicit ipsum subiectum
contrahens qui inhabilitatus est relate ad intellectionem et liberam volitionem, tertius casus
in canone recensitus se attinet potius ad obiectum seu ad capacitatem assumendi tales
obligationes. Defectus discretionis iudicii duo elementa implicat: sufficientem cognitionem
- cribrationem; sufficientem deliberationem seu capacitatem sese determinandi inter
alternativas, in philosophia thomistica veluti classicas, seu agendi vel non agendi et agendi
hoc vel illud.”

Sent. c. Anné of 26 January 1971, RRD 63 (1971), p. 66-67; Sent. c. Davino of 5 February
1975, RRD 67 (1975), p. 42; Sent. c. Ragni of 26 November 1985, RRD 77 (1985), p. 545;
Sent. c. Jarawan of 24 October 1990, RRD 82 (1990), p. 716-17. It says: “Discretio iudicii
necessaria ad validum matrimonium contrahendum exigit ut nupturiens, praevia
scientia de qua in can. 1096, circa iura et officia matrimonii essentialia mutuo tradenda
et acceptanda, non in abstracto sed in casu concreto considerata, ita deliberare valeat,
ut decisio contrahendi sit libera et responsabilis. Quamobrem, graviter perturbatis, vel
facultate critica ad ponderandas, ex una parte, rationes quae ad matrimonium alliciunt,
et, ex alia, quae ab eodem deterrent, vel voluntate ad liberam decisionem sumendam,
matrimonium invalidum est... Recolere liceat quod essentialia iura et officia matrimonialia
sunt, non solum quae proprietates essentiales unitatis et indissolubilitatis exigunt, verum
etiam illa sine quibus vitae consortium exsistere nequit.”

~
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At this point, it should be noted that intellectual cognition re-
fers to the sufficient use of reason and as such as an element common
to the form of incapacity referred to in Canon 1095, 1° [Bianchi 2006, 193-
94]. The element setting apart discretion of judgement from the sufficient
use of reason (necessary to posit a human act) is critical faculty, i.e., proper
judgement about the marriage to be entered into, and inner freedom. In-
deed, as we read in the judgement c. Pompedda of 3 July 1979, for valid
marital consent a purely abstract cognition as to marriage and its attributes
is not sufficient, but it is necessary to be able to critically evaluate the mo-
tives that suggest one and not the other choice with regard to marital rights
and obligations [Mendonga 1987, 86].2 Moreover, critical capacity is not suf-
ficient, but inner freedom is necessary to enable a free choice [Zhurowski
1983, 270]. This is because no judgement is neutral but requires the involve-
ment of the will. This will, as we read in the sentence c. Stankiewicz of 23
February 1990, does not entail a desire to make a decision, but the abil-
ity to make a free choice.” For this freedom gives the subject, as we read
in c. Colagiovanni of 30 June 1992, the possibility of both indetermination

8 Sent. c. Pompedda of 3 July 1979, RRD 71 (1979), p. 392. It says: “Ad sufficienter
deliberandum haud sufficit cognitio speculativa matrimonii huiusque proprietatum
essentialium: etenim quo intellectus valeat elicere iudicium practicum valoris, utrum nempe
matrimonium contrahendum sit necne, interveniente appetitu sensitivo debet percipere
atque aestimare motiva, adeo ut sufficienter conferre seu opponere possit motiva ad nuptias
inducentia cum aliis dissuadentibus. Cum autem in matrimonio assumenda sint onera
atque officia graviora in perpetuum ac vicissim paria iura tradenda, consequitur necessitas
aptae aestimationis illorum officiorum-iurium a contrahente peractae iudicio critico.”

Sent. c. Stankiewicz of 23 February 1990, RRD 82 (1990), p. 154-55. It says: “Eapropter
in conceptum gravis defectus discretionis iudicii, iuxta terminos a ijurisprudentia
digestos, includi solent non solum perturbationes facultatis cognoscitivae, criticae vel
aestimativae, impedientes rectam apprehensionem debitamque ponderationem naturae et
substantialis valoris normativi mutuae personarum traditionis et acceptationis in totius
vitae consortium, essentialibus iuribus officiisque coniugalibus praeditum, verum etiam
conturbationes facultatis electivae, praepedientes libertatem internam in deliberanda
electione personae compartis in consortium coniugale ducendae. Agitur enim de capacitate
psychica perficiendi realem integramque electionem irrepetibilis personae compartis intuitu
aequalis consortii matrimonialis, non vero de perficienda electione substitutiva cuiusdam
figurae parentalis vel imaginariae aut complementaris, puta in functione exclusiva
acquirendi veluti quandam corporis alterius partis proprietatem in simplex concupiscentiae
remedium, absque ulla consideratione aequalium iurium officiorumque coniugalium, quae
nupturientes mutuo tradere et acceptare debent [...].”

©
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and self-determination, i.e., the ability to choose among many possible op-
tions or to select one indicated motive."

Discretion of judgement can be therefore defined, as Viladrich does,
as a level of maturity of free and rational management of oneself and one’s
conduct, proportional to the object of marital consent, by which a man
and a woman establish between themselves a community to which they are
entitled, being indebted to each other. Without this degree of power over
himself, the subject is not able, in a way that produces legal effects, to trans-
fer marital rights to himself or assume obligations [Viladrich 2000, 63].

As observed by Zurowski, it is commonly assumed that after reaching
maturity, everyone has sufficient discretion of judgement necessary to enter
into marriage. This basic presumption contains another presumption that
physical development goes hand in hand with mental and psychological de-
velopment. However, practice shows that reality can be different, and pre-
sumption gives way to the truth [Zurowski 1985, 10].

It should be noted here that the legislator does not require the contract-
ing party to have full discretion of judgement, but it is commensurate with
the object of marital consent. For this reason, Goralski notes that in the ju-
risprudence of the Roman Rota it is generally accepted that in assessing
the presumed nullity of marriage under Canon 1095, 2° one should employ
the criterion of proportionality between the degree of disruption of the very
cognitive-volitional and emotional capacity and the substantive and formal
object of marital consent [Goralski 1996, 30].

3. A grave defect of discretion of judgement

A grave defect of discretion of judgement, as we read in the sentence
c. Pompedda of 25 November 1978, occurs in three cases: the lack of in-
tellectual cognition of the object of marital consent, the lack of discretion
of judgement commensurate with the marriage contract, i.e., lack of critical
capacity, and the lack of inner freedom necessary for marital consent."

10 Sent. c. Colagiovanni of 30 June 1992, RRD 84 (1992), p. 386.

11 Sent. c. Pompedda of 25 November 1978, RRD 70 (1978), p. 509-10. It reads: “Iamvero tunc
discretio seu maturitas iudicii deficere posse videtur, cum aliqua ex tribus sequentibus
conditionibus seu hypothesibus verificatur: 1) aut deest sufficiens cognitio intellectualis
circa obiectum consensus praestandi in matrimonio ineundo; 2) aut nondum contrahens
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As we have seen, the legislator does not require the contracting par-
ty to have a full discretion of judgement as to the essential marital rights
and obligations, but discretion that is proportional to the contract of mar-
ital consent [Gramunt and Wauck 1991, 543]. That is why the legislator,
in defining the degree in which discretion of judgement may be lacking
thus causing the contracting party’s consensual incapacity, speaks of a grave
defect of discretion of judgement. We are dealing with a grave defect of dis-
cretion of judgement when the contracting party, as we read in the sen-
tence c. Di Felice of 14 May 1984, is not capable of a judgement that would
be proportional to the object of marital consent, that is, marital rights
and obligations."

The criterion of proportionality, discretio iudicii, used in jurispru-
dence in relation to marital rights and obligations, involves an assessment
of how severe is the lack of discretion using two parameters: subjective
and objective. In the subjective aspect, the lack of discretion remains linked
to the subject’s psychological pathology, whereas the objective aspect con-
cerns the importance of essential marital rights and obligations. By adopt-
ing both parameters, rotal jurisprudence always requires the presence
of a serious abnormality or psychic pathology' to find a person incapable
of consent due to his or her lack of discretion of judgement.

For marital rights and obligations, a grave defect of discretion of judge-
ment entails incapacity for a proportional judgement about the essence
of marriage and a lack of inner freedom, which is necessary for marital
consent. The lack occurs when there is a serious impairment of cognitive,
critical and volitional faculties vis-a-vis the transfer and acceptance of mar-
ital rights and obligations [Leszczynski 2009, 185].

attigit illam sufficientem aestimationem proportionatam negotio coniugali, idest
cognitionem criticam aptam tanto officio nuptiali; 3) aut denique alteruter contrahens caret
interna libertate idest capacitate deliberandi cum sufficienti motivorum aestimatione et
voluntatis autonomia a quolibet impulsu ab interno.”

12 Sent. c. Di Felice of 14 May 1984, RRD 76 (1984), p. 81. It reads: “Discretio iudicii semper
requiritur matrimonio proportionata, quae tamen sufficienter componitur etiam cum animi
vitiositatibus liberam deliberationem minime auferentibus.” C. Burke observes: “Essential
rights and obligations derive from the essence of matrimony, and from everything
necessarily connected with the essence, such as the essential properties, but as I see it, they
do not derive from the ends [...]” [Burke 1992, 386].

13 Sent. c. Pompedda of 19 May 1994, RRD 86 (1994), p. 208.
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4. Causes of a grave defect of discretion of judgement

Personal health is a difficult concept to define. Nonetheless, by ana-
lysing the reality of man, medicine and psychology are trying to define
the boundaries between health and disease to be able to define a particular
person as a healthy individual or afflicted by a specific disorder or disease.
Health is the opposite of disease or a disorder. Therefore, it could be said
that the absence of disease or a disorder in the person means his or her
health. Such a definition of illness, however, seems to be a purely tauto-
logical formulation: illness is a state of complete physical, mental and so-
cial well-being, not just the absence of disease or infirmity. In recent years,
the fitness to lead a productive social and economic life has been added
to the definition. Disease is the opposite of a state of normality. It is a lim-
itation of the value of the body, something detrimental, a negative value
[Jaspers 1964, 830].

The term ‘mental health’ refers to psychological and emotional well-be-
ing. Mental health can be defined as a state of mental and emotional
well-being. In a state of mental health, a person is capable of using his cog-
nitive, volitional, emotional abilities, function in society and meet the de-
mands of everyday life. It should be noted, however, that there is no single
official definition of mental health, as cultural differences, subjective feelings
and competing professional theories affect the understanding of this term.
The only aspect that most experts accept is that mental health and a mental
disorder are not opposing terms. This means that the absence of a diag-
nosis of mental illness or disorder does not indicate mental health, espe-
cially since the term ‘illness’ actually refers to few disorders, usually with
an organic background. What is more, mentally ill people only manifest
a different way of life, closed, inaccessible, contrary to ostensible normality
- a way in which they function under strict rules, nonetheless. It follows
that putting normality and disease side by side in relation to specific indi-
viduals seems to be a wrong criterion. The relativity of such a criterion can
be seen, for example, in the theory of Sigmund Freud or Melanie Klein,
where the former considers a neurotic to be normal, and the latter consid-
ers a psychotic as such."

14 G. Zuanazzi notes: “Per Freud 'individuo normale (sano) ¢ potenzialmente un nevrotico;
per Melanie Klein, ¢ potenzialmente uno psicotico. In un modo di funzionamento psichico
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The appropriate criterion for defining mental health is to relate the in-
dividual to his or her ability to function socially, including the capability
of establishing interpersonal relationships. This criterion makes it possible
to define a disorder within the framework of its consequences, and there-
fore describe a person as capable or incapable of establishing certain re-
lationships and undertaking certain life and social tasks and functions."
The causes of the grave defect of discretion of judgement are diverse.
As Pazdzior notes, these are typically psychoses, neuroses, or personal-
ity disorders or pathologies [Pazdzior 2004, 25-26]. Psychoses are groups
of psychological conditions that are considered more profound and severe.
The following are the proposed criteria for identification of those condi-
tions: a significant reduction or loss of the ability to critically assess reality
due to cognitive impairment, a proven or hypothetical somatic background,
and particularly a profound or total disorganization of mental and social
functioning.'s

Mental disorders are divided into psychotic and non-psychotic syn-
dromes. The criterion of division is the occurrence of specific psychopatho-
logical symptoms, which include delusions, hallucinations, disturbed think-
ing and behaviour, mood swings, and significant thought deficits. In these
cases, for medical reasons, there is a pronounced disturbance of the sense
of reality, a limitation or inability to critically, realistically evaluate oneself,
the environment, or the relationships between these. Non-psychotic syn-
dromes are ones that do not meet the criterion of belonging to psychotic
syndromes [Bilikiewicz 2002, 404-405].

The core aspect of psychosis is a lack of criticism of one’s own incorrect
perceptions and judgements. The term ‘psychosis’ thus refers to the inabil-
ity to analyse reality, which is usually accompanied by hallucinations, de-
lusions and other thinking disorders. Psychotic syndromes are considered

dominato da processi emotivi non c’¢ spazio per la distinzione tra normale e patologico,
distinzione che si rende possibile solo se si amette anche un funzionamento governato da
processi razionali e volitivi” [Zuanazzi 2006, 66].

15 Minkowski writes: “Siamo di fronte ad un essere radicalmente diverso, e con il termine
radicalmente esprimiamo il fatto che non si tratta certo di semplici differenze individuali,
quali ne incontriamo in ogni momento nella vita quotidiana, né di di quelle gradazioni che
sul piano empirico possono portare insensibilmente dal normale al patologico. Ci si rivela un
modo di esistenza particolare che si basa su una differenza di natura” [Minkowski 1973, 66].

16 Sent. c. Funghini of 19 May 1993, RRD 75 (1993), p. 404.
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to be mental disorders in which the sense of reality is clearly disturbed
for medical reasons, i.e. a noticeable reduction or inability to perform
a critical and realistic assessment of reality, including of oneself, one’s envi-
ronment and the relationships between them [Grzywa 2005, 16]. It should
be noted, however, that the cause of a serious defect of discretion of judge-
ment can be not only psychoses, although by far in their purest form
they are such causes, but also other mental disorders that are not psycho-
ses, but in a lighter form constitute personality disorders, mood disorders
or simply the so-called psycho-emotional immaturity, but also all kinds
of addictions to the mother or father, insofar as, of course, they deprive
the subject of the necessary ability to discern or the proper functioning
of practical reason, and inner freedom necessary for a valid marital deci-
sion. Therefore, one speaks of severe disorders that are not a typical diffi-
culty, but indeed a cause of incapacity, as mentioned in Canon 1095. That
is why the role of forensic experts, whose job it is to assess, among other
things, the severity of the disorder, is so important.

Indeed, at this point attention should be drawn to an important term
used by the legislator in Canon 1095, 2° with respect to lack of discre-
tion of judgement. The term is gravis, meaning ‘serious, grave. Although
the 1983 Code does not elaborate on the term gravis, the opinions of vari-
ous authors and justifications written by ponenses widely indicate that only
a profound mental abnormality, including emotional immaturity, can be re-
garded as a cause of marriage nullity. It should also be noted, very impor-
tantly, that the canonical concept of consensual incapacity does not com-
pletely coincide with the so-called psychological concept. This means that
a person considered emotionally immature from the psychological point
of view is not necessarily regarded as such under canon law, in the proper
interpretation of Canon 1095 [Leszczynski 2004, 241].

5. Essential marital duties

In defining consensual incapacity in Canon 1095, 2°, the legislator re-
lates it to the so-called essential marital rights and obligations. The object
of discretion of judgement is the essential marital rights and obligations,
mutually transferred and assumed [Burke 1991, 147-48]. This term is also
to imply goals and attributes of marriage. The incapacity in question does
not apply to non-essential duties, but only to those which, if not assumed,
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may seriously impede the establishment of marriage, which is a community
of life and love. A detailed specification of essential duties of marriage is not
easy, and various authors interpret them differently. Some of them, discuss-
ing the scope of essential marital duties at large, distinguish between duties
that chiefly serve to ensure the well-being of the spouses. In this regard,
duties related to giving birth and rearing offspring are mentioned. They in-
clude in this group, for example, the duties of marital fidelity and living
intimately with one’s spouse, and the duty of indissolubility, i.e. preserving
the life-long nature of marriage."”

It can be assumed, then, that essential marital duties should be primarily
related to the purposes and attributes of marriage, mentioned in Canons
1055 § 1 and 1056 or, as we read in the sentence c. Colagiovanni of 23 Jan-
uary 1990, to consortium totus vitae."” Duties of an ethical, customary or so-
cial nature certainly play an important role in the lives of two people united
by the matrimonial bond, but it is difficult to consider them as those which
the CIC/83 defines as essentiales. Instead, it seems that the primary mar-
ital duty is the full integration of the spouses, based on mutual devotion
and acceptance of each other, in soul and body, and the creation of a mu-
tual bond. All other dimensions of the marital relationship, such as father-
hood, motherhood, mutual fidelity, indissolubility originate in this exclusive

17 Sent. c. Burke of 19 January 1995, RRD 87 (1995), p. 53; Sent. c. Stankiewicz of 23 June
1988, RRD 80 (1988), p. 417. It reads: “Inter obligationes matrimonii essentiales, quas
contrahentes tempore celebrationis nuptiarum foedere irrevocabili assumunt, quaedam
sunt, quae in tribus traditionalibus coniugii bonis continentur, sicut obligatio servandi
fidelitatem seu exclusivitatem (bonum fidei) ac perpetuitatem seu indissolubilitatem
consortii matrimonialis (bonum sacramenti) nec non obligatio acceptandi procreationem
ex altero coniuge, per copulam modo naturali peractam, prolemque natam educandi
(bonum prolis); quaedam autem habentur, quae ad bonum coniugum, ad quod sua natura
ordinatur foedus coniugale (can. 1055, § 1), spectant.”

18 Sent. c. Giannecchini of 26 June 1984, RRD 76 (1984), p. 391; Sent. c. Stankiewicz of 23 June
1988, RRD 80 (1988), p. 417.

19 Sent. c. Colagiovanni of 23 January 1990, RRD 82 (1990), p. 12. It reads: “Inter onera
matrimonialia essentialia... profecto includi debet consortium seu communitas vitae
coniugalis. Tam age verbum ac conceptus ‘vitae’ adeo primigenium est, et latum, et ab
ipsa natura sponte oblatum atque expressum, ut vix innumeras species admittat nec plane
saepe erit discernere utrum vita hic sit, an vero ibi desit. Quo in negotio extricando, certo
non procedere possumus, sic agentes de proprietatibus matrimonii essentialibus - puta
indissolubilitatem et exclusivitatem quarum notio secumfert determinatos fines et rationes
perspectos.”
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integration of the spouses. For obvious reasons, an obligation for one par-
ty is a right for the other, so that is why the title refers to marital rights
and obligations.

Conclusion

Answering the questions formulated in the introduction, we can say that
a grave defect of discretion of judgement involves two criteria that are nec-
essary in the evaluation of lack of discretion as a title for rendering mar-
riage invalid. It is therefore important to determine whether there is a men-
tal disorder, which is up to an expert in the matrimonial process, and relate
it to specific marital rights and obligations, which the subject is unable
to discern and freely assess. As the above-cited ponens Caberletti rightly
points out, the expert’s task is to determine the mental anomaly, its severity,
and the historical circumstances regarding its onset,”” meaning that we are
not dealing with a grave defect of discretion of judgement within the mean-
ing of Canon 1095 of the 1983 Code if no such mental anomaly exists.
Nevertheless, this grave defect should refer to specific duties and rights that
the subject is unable to discern (by reason of his or her anomaly) and un-
dertake in an internally free manner. Therefore, we cannot speak of a pro-
found lack of discretion as a reason for marriage nullity, when only one
of the above-mentioned conditions is met, since both doctrine and case law
clearly indicate the need for the existence of both.
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Abstract

This article discusses the offence of failure to observe the duty to execute a pe-
nal sentence or decree.! This is a new offence in the Code of Canon Law defined
during the recent revision of criminal canon law by the Apostolic Constitution Pas-
cite gregem Dei of 23 May 2021. Canon 1371 § 5 addresses the negative experience
of recent years especially with regard to the sexual abuse of minors by clerical per-
sons. The active subject of the offence is the ecclesiastical Superior who is obliged
to effectively execute an executive sentence and carry out the orders and prohi-
bitions contained therein against the offender. However, the concept of execut-
ing an executive sentence is vague. Some doctrinal representatives even question
the need for the concept, considering that the punishment is effective in itself,
without the need for additional “execution.” This, in light of Canon 18, could make
it difficult to enforce the new provision.

Keywords: canon criminal law, canonical delicts, bishop’s responsibility, penal sen-
tence, extrajudicial penal decree, execution of the sentence, executive decree

Abstrakt

Artykut zawiera omodwienie przestepstwa niewykonania wyroku lub dekretu
karnego. Jest to nowe przestepstwo okreslone w Kodeksie Prawa Kanonicznego

* The article is an outcome of the research project no. 2019/33/B/HS5/02465 funded
by the National Science Centre.

! Instead of ‘judgement’ I use the term ‘sentence’ as preferred by the CLSA translation
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podczas ostatniej nowelizacji kanonicznego prawa karnego na mocy konstytucji
apostolskiej Pascite gregem Dei z 23 maja 2021 r. Pojawienie si¢ przepisu kan. 1371
§ 5 jest owocem negatywnych doswiadczen ostatnich lat zwlaszcza w odniesieniu
do wykorzystywania seksualnego maloletnich przez osoby duchowne. Podmio-
tem czynnym przestepstwa jest przelozony koscielny zobowigzany do skutecznego
wprowadzenia w zycie wyroku lub dekretu karnego i realizacji zawartych w nich
nakazéw i zakazéw wzgledem skazanego. Pojecie wykonania wyroku lub dekre-
tu karnego jest jednak niejasne. Niektdrzy przedstawiciele doktryny kwestionuja
wrecz taka potrzebe, uznajac, iz kara jest skuteczna sama w sobie, bez potrzeby
jej dodatkowego ,wykonania” To, w $wietle kan. 18, moze utrudni¢ egzekwowanie
nowego przepisu.
Stowa kluczowe: kanoniczne prawo karne, przestepstwa kanoniczne, odpowie-
dzialno$¢ biskupa, wyrok karny, pozasadowy dekret karny, wykonanie wyroku,
dekret wykonawczy

Introduction: A new offence in the canonical legal order

Under the Apostolic Constitution Pascite gregem Dei of 23 May 2021,
Pope Francis added to Book VI of the 1983 Code of Canon Law® a defi-
nition of the new canonical offence involving failure to execute an execu-
tive penal sentence or decree. The newly added Canon 1371 § 5 provides:
“A person who fails to observe the duty to execute an executive penal sen-
tence or executive penal decree is to be punished with a just penalty, not

excluding a censure™

The offence so defined is new - it does not have an equivalent
in the 1917 Code of Canon Law,’ although the reform of canonical criminal
law made reference to the previous Code several times to restore the sanc-
tions once in force in the Church. The grounds for this new canon have not
been officially disclosed yet. The President of the Dicastery for Legal Texts,
in a paper delivered at a scholarly conference in Warsaw, clarified that

2 Promulgated in L'Osservatore Romano. Edizione quotidiana 161 (2021), no. 122, 01.06.2021,
p. 2-4.

3 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83].

4 Note the erroneous English translation of this Canon on the Vatican website.

5 Codex Iuris Canonici Pii X Pontificis Maximi iussu digestus Benedicti Papae XV auctoritate
promulgatus (27.05.1917), AAS 9 (1917), pars II, p. 1-593 [henceforth: CIC/17].
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“the legislator found it advisable to classify certain types of conduct that
had begun to spread and cause harm and depravity in the Church commu-
nity” [lannone 2021]. Other legal scholars, too, indicate that the new canon
1371 § 5 stems from negative experiences in recent years [Astigueta 2021,
372; Pighin 2022, 342], specifically, failure to enforce penalties imposed
on clerics for pedophile acts [Kaleta 2022, 228]. In Poland, too, the media
reported cases in which the superiors of clerics who committed sexual of-
fences did not implement executive decisions, and those found guilty in ca-
nonical penal processes were not held accountable for a long time.

It must be emphasised at the outset, the active subject of the offence
in question is not the convicted person who fails to comply with the obli-
gations imposed by the penal sentence (e.g. does not appear to do penance
at a specified place), but this offence is committed by an ecclesiastical su-
perior [Bernal 2022, 784] who does not order the offender to do such pen-
ance or fails to react when the offender manifests disobedience by refusing
to comply with the penalty or interrupts or terminates his stay at the place
of penance. A violation of obligations imposed by a penalty, pursuant
to 1371 § 2,° differs from the offence addressed here and regulated in Can-
on 1371 § 5.

1. Execution of a sentence and an administrative decree in general

What does the execution of a judicial sentence consist in? It is an act
differing from the mere rendition of a sentence and consists in the actu-
alisation (or practical implementation) of the decision of the court, which
resolved the dispute (in a contentious process) or ruled on the guilt or in-
nocence of the defendant and imposed a penalty on him or - for the rea-
sons provided by law - did not impose it. Activities leading to a sentence
involve a cognitive process. The judge, based on the evidence provid-
ed, strives to find out the truth and resolve the controversy on the basis
of what he has examined and reasonably analysed - we say that the judge
“recognizes” the case. In contrast, the execution of a decision is a separate
and autonomous act from the decision itself — it has already been made.
Once the cognitive and decision-making process is complete, the time

6 Canon 1371 § 2: “A person who violates obligations imposed by a penalty is to be punished
with the penalties mentioned in can. 1336 §§ 2-4.”
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comes to implement the judge’s decision. The executive process starts
- that is, the implementation of what the court has decided. One author
observes aptly that after the final sentence is rendered, the judge steps off
the stage and the ordinary comes onto it [Calabrese 2006, 203]. Therefore,
it is accepted that the execution of a sentence is not a judicial act, but is
administrative in nature [de Ledn 1996, 1746; Padovani 2012, 560; Ramos
and Skonieczny 2014, 427], although in the past canonist doctrine there was
no consensus on this and some jurists considered that also the execution
of a sentence lies within judicial power [Cabreros de Anta 1964, 652-53].

A sentence that has the status of res iudicata, “establishes the rights be-
tween the parties and permits an action for execution” (Canon 1642 § 2).
The Latin original puts it more directly: facit ius inter partes, meaning “be-
comes law for the parties” Thus, the sentence determines what obligations
the parties have towards each other - what things and what behaviours
they owe to each other. Once the sentence has become final - when it is
no longer impossible to reverse it by filing an ordinary appeal, the sentence
is subject to execution, that is, the decision of the sentence must be effec-
tively implemented - the adjudicated thing must be handed over to a spec-
ified person, the ordered payment of a sum of money must be effected,
the prescribed act must be performed or the prohibited behaviour must be
discontinued. The execution of a sentence thus involves all acts intended
to effectively implement it [Cenalmor and Miras 2022, 487].

For a judgement to be executed, its finality — that is being a res iudica-
ta - is not sufficient (Canon 1650 § 1),” but it is necessary — for validity
[Papale 2012, 168] - to order its execution by a decree issued by a judge
(Canon 1651) - the judge’s decision that the sentence be executed. Such
a decree, according to the provision of Canon 1651, is included in the sen-
tence as an enforcement clause; alternatively, it can be issued separately.®

7 In practice, a res iudicata is equated with the finality of a sentence [de Diego-Lora 2023b,
1001]. Under the circumstances described in Canon 1650 § 2, however, it is possible
to provisionally execute a sentence that has not yet become res iudicata.

8 The decree is rendered by the judge of first instance - either after the sentence becomes
res iudicata if an appeal has not been registered within the prescribed time limit or only
after a sentence is handed down by an appellate tribunal or if no appeal has been brought
[Ramos and Skonieczny 2014, 425]. Another author argues that an executive decree can be
issued by both a judge of first instance and one of the successive instance [Garcia Failde
2018, 791].
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The offender must be notified of the decree.” The authority in charge of exe-
cuting the decree is not the court, but — either personally or through some-
one else - the bishop of the diocese where the first instance sentence was
handed down (Canon 1653 § 1), even if the sentence had been changed
on appeal. If a dispute is between religious, the execution of the sentence
lies with the superior who rendered the sentence or delegated a judge (Can-
on 1653 § 3).

In ecclesiastical judicial practice, the most common issue is the execu-
tion of a sentence in a case of nullity of marriage, which consists in in-
structing the local ordinary (unlike in the general provision, it need not be
the diocesan bishop) to make a note in the marriage register and in the bap-
tismal registers of both parties of the declaration of the nullity and any pro-
hibitions imposed (Canon 1682 § 2) [Pinto 2021, 425].

The execution of a sentence is not at conflict with the possibility of filing
an action for nullity of the sentence or an action for restitution, since these
are extraordinary remedies.'’ In matrimonial cases, execution (i.e., annotat-
ing baptismal and marriage registers) is not impeded by the fact that cas-
es concerning the status of persons never acquire the status of res iudicata
(Canon 1643).1

As for the execution of an administrative decree, it is, like the execution
of a court sentence, a series of acts performed by the issuer of an administra-
tive act (decree) or other authority that are aimed at implementing the act,
i.e, causing the effects stipulated in it [Miras, Canosa, and Baura 2001,
169]. There are administrative acts placed in forma gratiosa, which require

9 If the executive decree is not communicated within the time limits prescribed in Canon
1362, the action to execute a penalty is extinguished by prescription (Canon 1363).

For all that, the mere registration of a petition for restitution suspends the pending execution
of the sentence, unless the judge determines that the petition was filed precisely to delay
the execution of the sentence, in which case he may order that the sentence be executed
after establishing, however, a guarantee so that the person requesting restitution will be
indemnified should the restitution is nonetheless granted. See Canon 1647 § 1 and 2.
Execution of the sentence is suspended not only by a complaint of nullity, but the executor
himself can suspend execution thereof if he comes to the conviction that the sentence
is null or manifestly unjust. In this case, the executor is to inform the parties and refer
the matter to the tribunal which issued the sentence (Canon 1654 § 2). Eastern law also
allows for suspension of execution when a third party opposes [Ramos and Skonieczny
2014, 428-33].

S
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no executor, as they are addressed directly and exert a legal effect once the ad-
dressee receives the relevant document (Canon 54 § 1) or, in the case of re-
scripts, from the moment the author issues the act (Canon 62). In contrast,
some administrative acts — placed in forma commissoria - are to be executed
by a designated executor (Canons 40-45) and produce legal effects only after
execution [ibid., 170-73; Krukowski 2011, 394-402]. The various obligations
and powers of the executor regulated in the 1983 Code of Canon Law include
the one provided for in Canon 41: if the executor notices that the execution
of an administrative act seems inappropriate by reason of the circumstances
of person or place (not only manifestly unjust, as in the case where a judi-
cial sentence is executed; see Canon 1654 § 2), he should suspend its execu-
tion and immediately inform the authority who issued the act. This may be
of special significance for the execution of a penal decree.

2. The characteristics of the execution of a canonical penal sentence
or decree

Legally speaking, the execution of a penal sentence or decree does not
mean the compliance of the convicted person with the content of the sen-
tence, but consists in the relevant superior of the convicted offender render-
ing the sentence effective — in other words, putting the sentence into effect.
The sentence itself has “potential” enforceability, that is, the abstract ca-
pacity of being executed; an executive decree issued by a judge means that
the abstract capacity becomes a concretized capacity [Papale 2012, 168].

There is no agreement among various authors as to whether a sentence
handed down in a penal process is executable at all, and how this execution
is to be effected.

There are opinions that, just as was the case with the CIC/17 [Pawluk
1978, 184-85], a sentence in a penal process should be executed in accord-
ance with the rules applicable to contentious trials [Papale 2012, 168-69;
Pighin 2022, 559]. As it happens, 1728 § 1 contains a reference to canons
on processes in general and the ordinary contentious process, which are
to be applied also in a penal process, unless the nature of things indicates
otherwise or separate prescripts regulate the penal process. Therefore, when
a penal sentence becomes res iudicata, the bishop of the diocese in which
the penal trial was handled in first instance (regardless of whether the case
was also heard in consecutive instances or ended as such) is obliged to issue
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an additional (besides the sentence) administrative decree (Canon 48),
in which, citing the penalty imposed or declared by the sentence, he will
put into effect what was ordered by the sentence [Calabrese 2006, 203].

On the other hand, according to Vito Pio Pinto, who is a former dean
of the Tribunal of the Roman Rota, there is absolutely no need to execute
a sentence in a penal trial, for in a conviction the penalty is immediate-
ly enforceable, and in the case of acquittal the sentence restores justice
by itself [Pinto 2021, 424]. However, in light of the new Canon 1371 § 5
such an opinion seems misguided - if the execution of a penal sentence
were not required, its omission could not give rise to penal liability. Also
Canon 1363 § 1 explicitly mentions the necessity of issuing an executive
decree in a penal process and notifying the offender of it; otherwise, after
the prescribed time limits elapse, the action to execute a penalty may be
extinguished by prescription.’> While Canon 1371 § 5 is new and authors
writing before 2021 about penal sentence execution had no way of citing it,
the wording of Canon 1363 § 1 was identical before Pope Francis amended
the penal law, and this canon explicitly provides for the obligation to issue
a judicial executive decree, without which the penalty cannot be effective.

Only with regard to censures Canon 2243 § 1 CIC/17 stipulated that
the censure imposed by a sentence takes effect the moment the sentence is
made known, and therefore does not require an enforcement decree, since
the sentence itself contains an obligation to enforce it.

According to German canonist Klaus Liidicke, the censures of excom-
munication, interdict and suspension - whether imposed or declared
- do not need execution and are effective as soon as the sentence is no-
tified. In contrast, expiatory penalties, at least in some cases, call for addi-
tional action on the part of the superior of the punished person [Althaus
and Liidicke 2015, 419]. However, the author claims that only the no longer
existing penalty of transferring one to another office required the interven-
tion of the bishop to take full effect (which, however, the author does not
consider an execution),” while the application of other expiatory penalties

12 Canon 1363 § 1: “Prescription extinguishes an action to execute a penalty if the offender
is not notified of the executive decree of the judge mentioned in can. 1651 within the time
limits mentioned in can. 1362; these limits are to be computed from the day on which
the condemnatory sentence became a res iudicata” [emphasis: P.M.].

13 Canon 1336 § 1, 4° before the 2021 reform. This is because the bishop had to install
the removed person in another office, and such powers are not vested in judges.
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may be accompanied by certain actions of the superior, but they do not
change the fact that the penal sentence in itself is sufficiently effective
and as such does not require a judge to render an executive decree.

Despite divergent opinions among representatives of doctrine, it is
therefore necessary — even more so in the new legal state after the reform
of canonical penal law - to argue that a penal sentence requires execution.
“A sentence contains not only a rational judgement, but also an order is-
sued by the judicial authority that makes it binding and also enforceable
- when it contains an order to release a thing, do something or refrain
from doing something” [de Diego-Lora 2023a, 983]. Since a penal sentence
contains such elements, it is no doubt an enforceable sentence, which is
the responsibility of the competent ecclesiastical superior. It is aptly pointed
out that the new criminal type that is featured in the Church’s reformed
penal law enhances the enforcement of the imposed penalties by threaten-
ing with a sanction that subject of ecclesiastical power that should make
sure the penalty is executed but fails to do so. The establishment of a new
offence should therefore streamline the control of sentence execution,
which in this case is not limited to notifying the convict of the sentence,
but also contains an assurance that he carries out the obligations imposed
by the sentence as long as it lasts [Medina 2022, 1166].

It is commendable that the execution of a sentence lies with the bish-
op of the diocese in which the penal trial was conducted in first instance.
In cases where the convicted person is a cleric (and in practice this is
most often the case), this will generally (though not always') be the bish-
op of the diocese where the cleric is incardinated. This bishop, who is well
aware of the local circumstances and the cleric himself, will find it easier
to make decisions to effectively execute the penalty (e.g. direct the punished
person to a specific place of residence or appoint a guardian (curator),”
who will monitor the execution of the penalty and the person’s rehabili-
tation - or, in ecclesiastical terms, his conversion, including his spiritual

14 Tndeed, a penal trial can also be initiated in the diocese where the offence (delict) was
committed (Canon 1412), and it need not be the diocese of the cleric’s incardination.

15 Admittedly, canon law does not envisage such a function (there is the possibility of placing
the offender under supervision - cf. Canon 1346 § 2), but it can be provided for in diocesan
regulations or prevention programmes established in particular Churches or religious
institutes. There is nothing to prevent the bishop from appointing such a guardian by virtue
of his broad executive powers (Canon 381 § 1).
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path. He will be able to assign to the convicted person such tasks that not
only will be in keeping with the sentence but may assist in the convicts
conversion. He will be able to take measures to remedy the scandal caused
by the delict, etc.).

The actions taken to implement the orders contained in a sentence/de-
cree can be diverse, depending on the punishment imposed and the content
of the decision. In addition to issuing a singular precept, in which the su-
perior orders the convicted subordinate to behave in a certain way (e.g., or-
dering him to stay in a particular place designated by him and at a certain
time, specifying in detail the conditions of this stay - including material
conditions); the bishop is also in charge of enforcing the obligations im-
posed by the penalty (e.g., if a fine was ordered’). If the convicted person
has been deprived of an ecclesiastical office, the bishop should translate this
decision into local conditions, appoint a successor and order the transfer
of the office (e.g., in terms of property). The bishop is also to make sure
that the convicted person complies with his punishment (by, e.g., not en-
gaging in certain activities, not staying in a particular place or territo-
ry, not using clerical vestments, not using his powers, privileges, insignia
and titles - if prohibited from doing so in accordance with Canon 1336
§ 3). The bishop has another important role to play: to inform the church
community of the penalty imposed and the prohibitions stipulated — not
only for the faithful to know that the offender has been punished justly,
which is important for people’s awareness that the ecclesiastical justice
system is functioning effectively and for remedying the scandal, but also
to prevent or at least deter the convicted person from violating the duties
imposed by the penalty — such as by carrying out the proscribed priestly
ministry. Once the punishment is publicly announced, control over the of-
fender is exercised not only by the bishop or other superiors of this person,
but also, in a sense, by the entire community, which has been informed
of the restrictions imposed.

At this point it should be remembered that preventive measures, pre-
viously taken against a suspect if necessary, automatically lose force
by the law when the penal process ends (Canon 1722). Here, one speaks
of “cessation” of a penal process, which leads not only to an acquittal,

16 Canon 1336 § 2, 2° provides for an intervention of the bishops’ conference for the purpose
of adjusting the rates and collection of fines according to local circumstances.
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but also to a condemnatory sentence. Thus, a convicted person — on whom
certain restrictions (e.g., an order to stay in a certain place, a ban on pub-
lic ministry) were placed when he was merely a suspect — is no longer
bound by these restrictions despite his conviction and might appear to en-
joy complete impunity were it not for the actions taken by the diocesan
bishop to execute the sentence. Such impunity could easily cause scandal
and give rise to justified criticism and accusations of the Church’s passivity,
as well as posing a danger to potential victims of the offender. Unfortunate-
ly, in the revised version 2.0 of the Vademecum on Certain Points of Proce-
dure in the Treating Cases of Sexual Abuse of Minors Committed by Clerics,
issued by the Dicastery for the Doctrine of the Faith on 5 June 2022," there
is no indication regarding the execution of a sentence or a decree in a penal
trial involving this type of offence, and such assistance in the form of spe-
cific guidance would certainly be greatly appreciated by bishops.

Although the doctrine recognizes that acquittals do not require to be
executed since execution is inherent in them [Cabreros de Anta 1964, 652;
Althaus and Ludicke 2015, 420], it should be supposed that also in such
a case the bishop should take specific measures and do his utmost to re-
store the good name of the accused'® who was acquitted."

Not all above-mentioned acts of the bishop constitute the execution
of a sentence in the strict sense of the term. Performing some of them
is dictated by prudence in the exercise of executive power. Considering
the need for a strict interpretation of the penal precepts (Canon 18), only

17 Congregazione per la Dottrina della Fede, Vademecum su alcuni punti di pro-
cedura nel trattamento dei casi di abuso sessuale di minori commessi da chieri-
ci (05.06.2022), “Communicationes” 54 (2022), p. 161-193 [henceforth: Vademecum];
English text available at: https://www.vatican.va/roman_curia/congregations/cfaith/ddf/
rc_ddf doc_20220605_vademecum-casi-abuso-2.0_en.html.

18 This is mentioned - but only with regard to situations where a preliminary canonical
investigation has not proved the report of an offence to be legitimate — in Article
8(2) of Annex 2 to Wytyczne Konferencji Episkopatu Polski dotyczgce etapu wstepnego
wewnetrznego postepowania koscielnego w przypadku oskarzerr duchownych o czyny
przeciwko szostemu przykazaniu z osobg maloletnig [Guidelines of the Polish Bishops’
Conference regarding the preliminary stage of internal ecclesiastical proceedings when
clergy are accused of acts against the Sixth Commandment with a minor] (08.10.2014),
“Akta Konferencji Episkopatu Polski” 22 (2019), no. 31, p. 268.

19 Lidicke believes, however, that these acts do not constitute the execution of an acquittal
but result from the application of Canon 220 [Althaus and Lidicke 2015, 420].
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the bishops non-performance of the acts that are prescribed by law - not
all those that wisdom dictates - is an offence.

It is an offence not to execute a sentence or decree that is “subject
to execution” (exsecutivam). A penal sentence can be executed only after
it has become res iudicata; in other words, if neither the convicted person
nor the promoter of justice files an appeal®® within the period specified
by law or if the sentence has been passed in second instance.*’ Dismiss-
al from clerical state, just as the above-mentioned declaration of marriage
nullity, belongs to the category of matters involving the state of persons
and never becomes res iudicata. This, however, does not prevent the exe-
cution [Calabrese 2006, 203]. In order to execute a sentence, in addition
to becoming res iudicata, a judge’s decree ordering execution is necessary,
as mentioned earlier.

Neither in the CIC/83 nor in the Norms concerning delicts reserved
for the Congregation for the Doctrine of the Faith, nor in the latest Vade-
mecum 2.0, do we find any special provisions on the execution of a penal
decree in the case of a penalty imposed by extrajudicial decree. Although
the doctrine indicates that the rules governing the canonical judicial pro-
cess can be applied in extrajudicial proceedings [Papale 2012, 42], it seems
that a special executive decree is not necessary, particularly that the admin-
istrative process is typically conducted by the ordinary or his delegate, who
will himself implement and enforce the decree - therefore, it can hardly be
expected that he will give orders to himself. If, on the other hand, an ex-
trajudicial penal decree has been issued by the Dicastery for the Doctrine
of the Faith, it contains a clause on its execution: if recourse is not filed,

20 Also, if it was not supported by either of them in the appeal instance within one
month (Canon 1633), or if the case was closed in appeal instance (Canon 1520)
or if the promoter of justice revoked the appeal (Canon 1724 § 1). For trials of offences
reserved for the Dicastery for the Doctrine of the Faith, see Congregation for the Doctrine
of the Faith, Norms De delictis reservatis (11.10.2021), “Communicationes” 53 (2021), p.
437-45 [henceforth: Norms]; English text available at: https://www.vatican.va/roman_curia/
congregations/cfaith/documents/rc_con_cfaith_doc_20211011_norme-delittiriservati-
cfaith_en.html; see Article 18.

It should be remembered that in penal processes the compatibility of sentences is not
requisite (as wrongly believed by Calabrese 2006, 203). It suffices if the sentence is given
on appeal (whether it upholds or overturns the judgement rendered in first instance)
[Althaus and Liudicke, 2015, 56]. See Norms, Article 18; Vademecum 2.0, no. 88.
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the decree will be executed and will have effects the moment it is noti-
fied.”” It is lies with the ordinary to whom the Dicastery transmits the de-
cree rendered and whom it expressly instructs to notify and send feedback
to the Dicastery on this act. The Dicastery does not expressly require
the bishop to perform any other activities, presumably recognizing that this
is clearly follows from the content of the penal decree.

A penal decree becomes enforceable when the time limits for filing
a request for revocation or emendation of the decree have expired (Canon
1734 § 2) or to have a recourse (Canon 1737 § 2) or, in the case of de-
licts reserved to the Dicastery of the Doctrine of the Faith, the Dicastery’s
promoter of justice or the accused himself did not file a recourse within
the prescribed period, and when the Dicastery, after considering the re-
course, issued a definitive decree against which there is no further appeal
(Article 24 § 1 of the Norms).?

3. Elements of the offence of failing to execute a penal sentence
or decree

The delict classified in Canon 1371 § 5 is rightly described as a crime
“against the administration of justice” [Graulich and Hallermann 2021,
189], just as with Polish law.**

We noted above that there appears to be a fundamental difference
of opinion among canonists on the execution of a penal sentence. Some
argue that such a sentence does not require execution and is self-effective.
This, however, would mean that the offence of failing to execute a sentence
would be unwarranted. This doctrinal dispute will surely impact the inter-
pretation of the new Canon 1371 § 5 and can certainly make it difficult

22 “Si informa che, a norma dell’art. 27 mp SST, contro il presente decreto si puod presentare
ricorso al Collegio per I'esame dei ricorsi in materia di delicta reservata entro il termine
perentorio di sessanta giorni utili, trascorsi i quali, se non verra presentato alcun ricorso,
il decreto sara messo in esecuzione e produrra gli effetti di legge dal momento della sua
comunicazione.” Prot. N. 584/2018.

23 See Norms, Article 25.

24 Act of 6 June 1997 - The Penal Code, Journal of Laws No. 2022, item 1138, as amended;
Articles 232-47. Every delict offends justice, so one of the aims of canonical penalties is
to restore justice which has been breached - see Canons 1311 § 2, 1335 § 1, 1341, 1343, 1345.
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to enforce this criminal provision, especially if we take into account the ne-
cessity of a strict interpretation of penal laws (Canon 18).

Given the current state of knowledge, let me say that the offence regu-
lated in Canon 1321 § 5 constitutes any culpable® action or, more likely,
inaction of the diocesan bishop or other ordinary charged with implement-
ing the provisions of a penal sentence or decree, which results in leaving
the offender unpunished in fact. Thus, the following will be criminal acts:
the ordinary’s failure to notify the convicted person of the decision issued,
the ordinary’s failure to specify any decisions made in general form,* his
making decisions that are contrary to the penalty imposed or declared,”
failure to make those decisions that are essentially required as consequences
of the penalty imposed or declared.”

What is the time limit for the diocesan bishop or other ordinary to take
the requisite action? Since the execution of a penal sentence, let alone an ex-
trajudicial decree, is within the competence of executive authority, the pro-
vision of Canon 57 § 1 applies, whereby whenever the law orders the is-
suance of a decree, the competent authority should deal with the matter
within three months of receiving the request - in this case, from the receipt
of a sentence containing a judicial executive decree or a penal executive

25 Bruno Fabio Pighin believes that since the legislator does not explicitly indicate that
the offence of not executing a penal judgement or decree can also be committed through
negligence, i.e., omission of due diligence, and thus “of culpability” (Canon 1321 § 2),
a superior can be punished only for a wilful violation of the law (Canon 1321 § 3). However,
as Pighin rightly points out, also the possible unintentional negligence of a diocesan bishop
in this regard can be the grounds for his removal from office under the motu proprio
Come una madre amorevole of 4 June 2016 - AAS 108 (2016), pp. 715-17 [Pighin 2022, 341-
42]. Also, the provision of Canon 1378 § 2 must be taken into account: “A person who,
through culpable negligence, unlawfully and with harm to another or scandal, performs
or omits an act of ecclesiastical power or office or function, is to be punished according
to the provision of can. 1336 §§ 2-4, without prejudice to the obligation of repairing
the harm.”
For example, when a person was placed in a certain place (Canon 1336 § 2, 2°), which
is not, however, precisely indicated, it is up to the ordinary to determine both the place
and the conditions (e.g., financial) of the convict’s stay.
For example, by assigning a pastoral office to the convicted person, when he has been
forbidden to exercise priestly ministry, or directing him to conduct school catechesis
in violation of a ban on pastoral work with youth and children.
28 For example, by failing to revoke authorizations or permissions that may have been granted,
which the offender is not to use when punished.
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decree. It does not appear that a delict would constitute only such a delay
that it causes the prescription of an action to execute a penalty, according
to the provisions of Canons 1362 and 1363.

On the other hand, no offence occurs if an ecclesiastical superior fails
to carry out other acts that the law does not explicitly prescribe, but which
pastoral prudence dictates to place — such as informing the community
of the faithful of the punishment and prohibitions that the offender has in-
curred. Nor is it an offence (in the strict sense) of failing to execute a judge-
ment or decree if there is no response to a convicts violation of the provi-
sions contained in a criminal decision, that is, his or her conduct contrary
to the prohibitions or orders imposed on them.? However, in such a case
(as omitting the obligations imposed by the penalty constitutes a separate
delict - Canon 1371 § 2) the ordinary should undertake a preliminary in-
vestigation and, if the allegations are confirmed, initiate penal proceedings,
in accordance with Canon 1717 et seq. Nevertheless, an ordinary who fails
to respond as required by the law (by admonition and, in absence of im-
provement, by initiating a criminal procedure) to such conduct could him-
self incur liability for the offence referred to in Canon 1378 § 2.

The active subject of the offence of non-performance of a penal sen-
tence or a decree is the diocesan bishop in the case of a judicial sentence;*
in the case of an administrative decree the issue is not so clear-cut. If it was
the ordinary or his delegate who conducted the penal process out of court,
it seems that he himself is also the executor of the decree. However,
when the trial was conducted by one of the vicars of the diocesan bishop
and by his order, it would be legitimate to argue that the diocesan bish-
op himself should make sure that the penal decree is executed. If the trial
were conducted by the Dicastery of the Doctrine of the Faith - it seems
that the ordinary responsible for the enforcement is the ordinary whom
the Dicastery instructs to inform the offender of the decree (in most cases,

29 For example, when the convict leaves the ordered place of residence to engage in forbidden
activities (e.g., to hold a priestly service in public if he has been forbidden to do so).

30 The view that the offender is “the ecclesiastical authority which rendered an enforceable
sentence and yet did not execute it” is oversimplified [Kaleta 2022, 228]. This is because
there is no necessary equivalence between the authority that punished the offender
and the authority that is to implement the penal decision. In the case of a judicial sentence,
such identity never occurs, since the sentence is passed by the court and the diocesan
bishop is the one to execute it.
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it will be the diocesan bishop). The penalty for the offence of failing to exe-
cute a sentence or penal decree is indefinite — iusta poena puniatur — but it
can even be a censure. This is how the legislator lets the punishing author-
ity adjust the penalty according to the severity of the offence [Kaleta 2022,
228-29].

The offence in question does not fall into the category of offences re-
served to the Holy See, despite some resemblance to the offence of thwart-
ing or impeding criminal investigations, commonly referred to as “covering
up paedophile crimes,” as defined in Article 1 § 1b of the motu proprio Vos
estis lux mundi®* [Majer 2021, 315-22]. It should be remembered, though,
that only the Roman Pontift is competent to conduct a possible penal tri-
al against a bishop (anyone having episcopal orders, not just a diocesan
bishop) (Canon 1405 § 1, 3°), who usually operates through dicasteries
of the Roman Curia for this purpose. In contrast, other ordinaries who
commit this offence (vicars general and episcopal vicars) are to be tried
by the diocesan bishop or, in the case of religious ordinaries, by the highest
superior (Canon 1427 § 2).

Summary

Canon 1371 § 5, which stipulates a new offence in the canonical legal
order, gives rise to interpretative problems. The most problematic thing is
that some authors question the very need to execute penal decisions. This
is not just an opinion of doctrine, but it is reflected in Canon 2243 § 1
of the 1917 Code, which stipulated that censures are effective the moment
they are imposed without the need for separate execution. This would mean
that, for example, in the case of suspension, the only obligation for a su-
perior is to notify the convict of the sentence. The second complication
is the lack of a precise definition of what acts are entailed by penalty ex-
ecution. A third problematic issue is that the regulations do not indicate
precisely which authority is in charge of executing an extrajudicial penal
decree, and thus who may be a possible subject of the offence. In light
of the legalism principle inherent in criminal law and underlying Canon 18,

31 Francis, Litterae apostolicae motu proprio datae Vos estis lux mundi (25.03.2023),
“L'Osservatore Romano” (Edizione quotidiana) 163 (2023), no. 71, p. 8-10.
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which mandates a strict interpretation of penal laws, may create difficulties
in enforcing the new provision.

So far, there have been very few commentaries on the Churchs new
criminal law, and there are virtually no studies on the newly classified of-
fence. When such studies are conducted, they will likely help to clarify
the issue and correctly interpret the new precept. Perhaps this will be influ-
enced by the jurisprudence and practice of the Roman Curia, as long as its
decisions and their justifications are publicized.

One may ask why the canonical legislator distinguished a criminal act
involving a church superior’s failure to execute a penal sentence or decree.
After all, there is the offence of abuse of power, which also includes omis-
sion, that is, failing to place an act of governance that ought to have been
issued.” It seems that even if the amended Book VI of the 1983 Code did
not contain the new Canon 1371 § 5, there would be a legal basis for pun-
ishing an ordinary who failed to implement a decision to punish his subor-
dinate. Pope Francis’ decision to define the new offence and isolate it from
the delicts that make up the general category of abuse of power reflects not
only the general trend towards purging the Church of perpetrators of sexual
abuse against minors, but also the new “philosophy” mapped out by the pro-
visions of the Apostolic Constitution Pascite gregem Dei, in which the Pope
reminds us that the application of criminal law in the Church is not an ex-
traordinary measure, but a necessity and a determinant of the proper exer-
cise of the pastoral office in the Church.
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Abstract

The opposition of one of the parents to the child’s baptism is a specific situ-
ation in which the conflict within the family concerns the space characteristic
of the Church’s mission. Therefore, this requires a deeper analysis of the Church’s
teaching and a combination of several issues.

The Author presents some legal norms regarding baptism from the perspec-
tive of the Church’s concern for conditions favouring the growth of sacramental
grace in the life of the baptised. Baptism, as the gate to the sacraments, includes
man in Christ’s salvific work gives him access to the fullness of the means of sal-
vation in the Church. Performing baptism means accepting its purpose, consenting
to direct the baptised toward the fullness of life of faith. This approach justifies
the necessity of pastoral involvement and the requirements for candidates for bap-
tism who have reached the age of seven, as well as for parents asking for baptism
for their children.

In connection with the dispute concerning the beliefs of the parents, the Author
refers to the regulations for the Catholic upbringing of offspring in mixed mar-
riages. These norms, specifying the duties of the Catholic party, leave room for di-
alogue with the spouse. The author also presents the condition of a person who,
although not baptised, can open herself to God’s saving action.

Finally, the topic is approached from the perspective of a child. Her relation-
ship with the parents is reflected in the way she builds a relationship with God.
Disruptions in these references can affect both the child’s psychological condition
and the maturity of her faith in later years. Therefore, in the case of a serious conflict
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arising from world view differences, it seems reasonable to suggest to the believ-
ing party to postpone baptism until the situation improves or the child is enrolled
in catechumenate around the age of discretion. It is also necessary to offer appro-
priate pastoral assistance. Deepening the parents faith also has a beneficial effect
on the child’s attitude.

Keywords: catechumenate, licit, minor, religious maturity

Abstrakt

Sprzeciw jednego z rodzicow wobec chrztu dziecka to specyficzna sytuacja,
w ktorej konflikt wewnatrz rodziny dotyczy przestrzeni charakterystycznej dla misji
Koéciota. Wymaga zatem glebszej analizy nauczania Ko$ciofa i powigzania ze sobg
kilku zagadnien.

Autorka przedstawia normy prawne dotyczace udzielenia chrztu z perspekty-
wy troski Kosciota o warunki korzystne dla wzrostu sakramentalnej taski w zyciu
ochrzczonego. Chrzest jako brama sakramentdéw wiacza czlowieka w zbawcze dzie-
to Chrystusa i daje mu w Kosciele dostep do pelni $rodkéw zbawienia. Sprawo-
wanie chrztu oznacza akceptacje jego celowosci, przyzwolenie na ukierunkowanie
ochrzczonego ku pelni Zycia wiarg. Takie podejscie uzasadnia koniecznos¢ zaan-
gazowania duszpasterzy oraz wymagania stawiane kandydatom do chrztu, ktérzy
ukonczyli siédmy rok zycia, a takze rodzicom proszacym o chrzest dla swoich
dzieci.

W zwigzku z sytuacjg sporu dotyczacego przekonan rodzicéw autorka nawigzu-
je do przepiséw dotyczacych katolickiego wychowania potomstwa w matzenstwach
mieszanych. Normy te okreslajac obowiazki strony katolickiej pozostawiajg miejsce
na dialog ze wspdtmalzonkiem. Prezentuje réwniez kondycje cztowieka, ktéry -
cho¢ nie jest ochrzczony — moze otworzy¢ sie na zbawcze dziatanie Boga.

Wreszcie podejmuje sie ujecia tematu z perspektywy dziecka. Jego relacje
z rodzicami odzwierciedlaja si¢ w sposobie budowania wiezi z Bogiem. Zaki6cenia
w tych odniesieniach mogg mie¢ wplyw zaréwno na psychiczng kondycje dziecka,
jak i na dojrzaloé¢ jego wiary w dalszych latach. Dlatego w przypadku powaznego
konfliktu wyplywajacego z réznic $§wiatopogladowych zasadnym wydaje si¢ zasuge-
rowanie stronie wierzacej odlozenia chrztu do czasu poprawy sytuacji lub zapisania
dziecka do katechumenatu okofo wieku rozeznania. Konieczne jest takze zapropo-
nowanie jej odpowiedniej pomocy duszpasterskiej. Pogtebienie wiary rodzica wply-
wa korzystnie takze na postawe dziecka.

Stowa kluczowe: katechumenat, godziwy, maloletni, dojrzalos¢ religijna
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Introduction

The specific situation when one spouse objects to the baptism of his
or her child, constituting a conflict within the family, is associated with mat-
ters related to the mission of the Church. As such, it calls for a great deal
of sensitivity on the part of the pastor and his knowledge of the Church’s
teaching on this sacrament. His proper attitude usually helps to rectify
the parents’ misconceptions about the role of baptism. A wrong interpre-
tation of the relevant regulations can aggravate anxiety and the dispute be-
tween spouses.

A more thorough examination of this subject needs the legislator’s mes-
sage to be extracted from a broader range of documents, so it will be use-
ful to cite some conciliar texts and some canons of the two codes, as well
as putting several issues together. The first of these is baptism. Parents often
focus on the celebration, downplaying the essence of baptism, or they are
simply unaware of it, so baptism will be shown as a gateway to the sacra-
ments, leading one into the dynamics of Christian life.

The second issue pertains to membership in the Church; here, too, one
cannot limit oneself to formal membership only. Rather, what matters is
the full exercise of the means of salvation that are available in the Church.
Such a context will help us to justify the responsibility of parents and pas-
tors of souls for the creation of proper conditions for grace to develop.

Given the dispute over parents” beliefs, we need to recall the provisions
regulating the Catholic upbringing of children in mixed marriages. These
norms, while defining the duties of pastors and Catholics in general, leave
room for dialogue with the spouse. It is possible because the contemporary
notion of the Church’s salvific exclusivity has shifted the emphasis from for-
mal membership toward Christ’s way of operation, who always saves people
through the mediation of the Church.

Finally, to be able to define the scope of the child’s well-being one
should view the parents’ dispute over the religious identity of their offspring
from the child’s perspective. It is particularly important to understand how
the child perceives her relationship with the parents and how these refer-
ences influence her bond with God.
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1. Requirements for the administration of the sacrament of baptism

In order to ensure that the baptised are properly assisted, the Church
indicates how and under what conditions the sacraments of initiation
are administered to particular groups of people. Canon 851 of the 1983
Code of Canon Law' briefly defines the manner in which adult candidates
and parents of children who are to receive the sacrament are to be pre-
pared. In the case of adults, these are: admission to the catechumenate
and, as far as possible, guidance towards sacramental initiation through
the various steps according to the rite of initiation adapted by the bishops’
conference.” Canon 865 CIC/83 mentions the same condition regarding
an attempt at Christian life in the catechumenate, as well as the necessity
of expressing willingness to receive the sacrament and sufficient instruc-
tion on the truths of the faith, Christian obligations and the need to repent
for one’s sins.> The Code of Canons of the Eastern Churches has similar
guidelines for baptismal formation in the catechumenate, leaving strict-
er regulations to particular law.* Regarding the criteria for the readiness
of candidates to receive the sacraments of initiation, Canon 682 § 1 CCEO
prescribes: “For a person who is no longer an infant to be baptized, it is
required that he or she manifest a desire to receive baptism and be suffi-
ciently instructed in the truths of the faith and be tested in the Christian
life; the adult is to be exhorted to have sorrow for personal sins.”

Both codes consider the age of seven as the limit between presumed in-
capacity to direct one’s own actions and the presumption of such capac-
ity, and a person below this age is called a minor (infans) (Canon 97 § 2
CIC/83, Canon 909 § 2 CCEO). Importantly, in matters related to baptising

1 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83].

2 Ordo initiationis christianae adultorum (editio typica), Typis Polyglottis Vaticanis, Citta
del Vaticano 1972; Polish edition: Obrzedy chrzescijariskiego wtajemniczenia dorostych
dostosowane do zwyczajow diecezji polskich, Ksiegarnia $w. Jacka, Katowice 2020
[henceforth: OICA].

3 More detailed guidelines for the various stages of pre-baptismal formation can be found
in the rite referred to in Canon 851 CIC/83.

4 Codex Canonum Ecclesiarum Orientalium auctoritate Ioannis Pauli PP. II promulgatus
(18.10.1990), AAS 82 (1990), p. 1045-363; English text available at: https://www.intratext.
com/IXT/ENG1199/_PLX.HTM [henceforth: CCEO], Canon 587.
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minors who have reached the age of seven, both codes generally apply pro-
visions pertaining to adults. At the same time, the CIC/83 explicitly states
this in Canon 852, while in the CCEO it can be inferred from the provi-
sions on age and the use of the designation filius in the canons on baptism
to refer to minors of different age groups® and the term infans in the canons
on baptism of children. Both codes distinguish between minors who have
not completed the fourteenth year of age and those who have reached that
age. A minor in the younger age group, through baptism, acquires mem-
bership in the Church sui iuris of that who is responsible for raising him
in the faith.®

Initiation of minors involving various steps and rites, lasting up to sev-
eral years if need be, is recommended by the Order of Christian Initiation
for Children (OCIC 306-369) recommend. As mentioned above, the rules
for adults apply to minors who are over seven, which primarily implies
the need for comprehensive preparation for the sacrament and the will-
ingness to receive it. This is in keeping with the condition of candidates
who are predisposed by their age to exploring the world. Since the needs
of minors are generally taken into account in other, even everyday mat-
ters, it is even more necessary in a space where disagreement can invali-
date the sacrament. It is worth noting that Canons 98 § 2 CIC/83 and 910
§ 2 CCEO declare the possibility of excluding minors from the authority
of their guardians by the power of divine law. It seems that the precedence
of the minor’s religious freedom (as long as he or she has an actual aware-
ness of it) over the parents’ right to raise them in keeping with their own
world view may exemplify such a situation.

5 Canons 29 and 30 CCEO speak of acquisition of membership in the Church sui iuris
by a minor who has not turned fourteen, whereas Canons 29 and 689 refer to the offspring
of parents in different situations. Canon 34 specifies the conditions for changing the church
affiliation of a parent with offspring under 14.

Detailed regulations on this can be found in Canons 29 and 30 CCEO, as well as in Canons
111 and 112 CIC/83. The age of fourteen appears in the context of baptism also in Canon
863 CIC/83. It provides that the baptism of adults, or at least persons over the age of 14,
should be notified to the diocesan bishop so that, if he considers it appropriate, he will
administer the baptism himself. On the one hand, this canon confirms the applicability
of the provisions on adult baptism to minors as well; on the other hand, it recognizes that
the baptism of a minor under this age does not bear testimony to the faith so seriously
as a conversion of an older person.

[=)
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In the case of infants and children who have not come to the use of rea-
son, the preparation of parents and godparents for baptism should take
place in accordance with Canons 851, 2° and 867 § 1 CIC/83 and 686
CCEO. Conditions for the licit administration of baptism are specified
in Canons 868 CIC/83 and 681 CCEO.

Both codes indicate that it is the parents’ task to make sure that their
child is baptised as soon as possible after birth (Canons 867 § 1 CIC/83
and 686 § 1 CCEO). The CCEO highlights the necessity of preserving
the legal custom. In contrast, the CIC/83 refers specifically to the first weeks
after the child’s birth. It follows that the parents are to visit the pastor to re-
quest the sacrament and to be properly prepared for it. They can do this
before the child is born or shortly after the birth.

Instruction and preparation of the parents and sponsors is entrusted
to the pastor (Canons 851, 2° CIC/83 and 686 § 2 CCEOQ), the CIC/83 al-
lowing him to do it in person or through others. The instruction should fo-
cus on the significance of the sacrament and “the obligations attached to it”
According to the CCEO, the instruction also applies to the celebration
of the sacrament itself. The 1983 Code of Canon Law provides that the for-
mation of parents and sponsors should also include prayer in a community
of several families and, when possible, also visitation.

Should the parents reduce their involvement to merely consenting
to their child’s baptism - thus revealing a motivation contrary to the pur-
pose of the sacrament — and should they categorically refuse to participate
in the instruction and prayers or challenge the Church’s teaching, the pastor
is to consider whether granting baptism under such circumstances would
actually be beneficial for the child. This issue becomes even more important
when either parent objects to the sacrament because he or she declares that
they want to take an active role in formation of their childs world view
in accordance with a model other than the Church’s. In case of doubt, atten-
tion should be paid to provisions regulating licit administration of the sac-
rament of baptism, which specify the minimum requirements that parents
must meet so that the pastor will be allowed to administer baptism.

In order to administer baptism licitly to a child, the CIC/83 requires
the consent of the parents or at least one of them, or a person who law-
fully substitutes for the parents. The requirement that the legal guardians
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give consent is mentioned in identical by the CCEO in identical words.”
In principle, then, it is sufficient when one person who has the legal cus-
tody of the child consents. There is also no mention of a situation where
the other parent or guardian objects. It is worth remembering, though, that
these canons do not order the pastor to baptise in a controversial situation.
This opinion is also shared by other commentators of Canon 868 CIC/83,
such as Dario Composta [Composta 2001, 540] and Eloy Tejero [Teje-
ro 2011, 665-69]. It is to be supposed, then, that the requirement to con-
sider the objection of either parent to the baptism of the child is neces-
sary for a child who is not in danger of death to be licitly baptised. This
requirement also stems from the natural right of each parent to raise his
or her child in accordance with their own beliefs, and because baptising
a child against the firm will of either parent will incur the risk of expos-
ing the child to losing her faith once she reaches independence in the use
of reason as a result of being raised in the family home.®

Invoking the principle of favor fidei in the case of baptism of children’
dates back to a time when salvation was closely associated with member-
ship in the Church, which was able to impose Catholic upbringing on its
faithful. This provision, despite alluding to an older law, should nonethe-
less be construed in light of theology of today, which shifted the empha-
sis from formal membership in the Church - as indispensable in salvation
- to the way of Christ, who always saves man through the community
which He founded [Ratzinger 2016, 297]. Another provision regarding
a similar situation can be found in Canons 1125 CIC/83 and 814 CCEO.
They determine the conditions for mixed marriages. Not resolving the issue
of infant baptism in an arbitrary manner, it leaves room for dialogue, which

7 The differences between the two Codes concerning the will of the parents can be seen
regarding the situation when the child’s is in danger of death.

8 It should be added that similar arguments are used in analysis of the provisions on baptism
administered in danger of the child’s death. They were commented on by, e.g., Bronistaw
Zubert [Zubert 1996, 57-63], as well as Aleksandra Brzemia-Bonarek and Szymon
Drzyzdzyk [Brzemia-Bonarek and Drzyzdzyk 2015, 183-95] and the canonists they cite.

9 The Pauline privilege with respect to baptising children against the will of their parents
was very widely applied by Benedict XIV. Both earlier and later documents of popes
and congregations restricted the possibility of baptising children of unbaptised parents
when it was apparent that they would be raised outside the Church [Mucha 2019, 61-75].
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fosters a better atmosphere in the family and provides a greater opportunity
for the child’s religious upbringing without needless tensions.

Canon 681 § 1 CCEO mentions a legitimate hope of raising the child
in the faith of the Catholic Church as the primary condition for licit bap-
tism of a child.” Canon 868 § 1 CIC/83 mentions “a founded hope” that
the child will be raised in the Catholic religion in the second place'
as a condition for baptism to be administered licitly. For this criterion,
the legislator specifies the scope as well as additional rules for dealing with
failure to respect it. According to the CIC/83, only the complete (pror-
sus) lack of a founded hope for Catholic upbringing makes baptism illicit.
In this situation, baptism should be postponed, as prescribed by particular
law, and explain the reason for this decision to the parents.

It is worthy of note that this canon has been aligned in recent years
with respective canons of the Eastern Churches in matters pertaining
to the children of baptised acatholics. The discrepancy regarding the lack
of hope of Catholic upbringing was left unchanged. Unless the proper law
of a given Church sui iuris further specifies a provision of the Code, a pas-
tor may refuse baptism when he considers that the situation of the child
does not leave room for a reasonable hope for his upbringing in the faith
of the Catholic Church. He can also take measures to support the fami-
ly in its efforts to raise the child effectively. Alternatively, he can postpone
the baptism if he believes that the circumstances will improve over time.

In the Roman Catholic Church, the Church’s proper law can specify
in greater detail both the interpretation of the grave lack of a reasonable
hope of Catholic upbringing of a child and the course of action to be tak-
en by a pastor who considers that the administration of baptism should be
put off. The prescript, however, does not allow the denial or postponement
of the sacrament when the lack of reasonable hope is not complete, or leav-
ing both parents, one of them or a legal guardian without an explanation.

10 This condition does not apply to children of acatholic Christians, baptised pursuant
to Canon 681 § 5 CCEO. These children become members in the Church of their parents
on the assumption that they will be raised in their faith. A similar proviso is found
in Canon 869 § 1 CIC/83, and paragraph 3 sets forth the specific conditions the validity
of baptism.

11 For baptism to be licit, it is necessary to fulfil both requirements: parental consent
and a hope that the child will be brought up in the faith. For this reason, the subject of their
different ordering in the two codes will not be discussed more extensively here.
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So, norms of particular law must take into account everything that the Code
specifies.

A literal construal of this prescript would therefore define as licit the ad-
ministration of baptism practically whenever at least one of the guardians
(even if contrary to the other) consents to it — not necessarily the will.
As the law prescribes, any gaps in Catholic upbringing are to be filled
by the child’s godparents. It follows, then, that in theory the absence
of a legitimate hope is never complete, especially if one considers the grace
springing from the sacrament, the responsibilities of pastors and the parish
community, and, in Polish reality, school catechesis.

This provision, nevertheless, should be interpreted in the broader con-
text of the legislator’s intent. As we read in the Apostolic Constitution
Sacrae disciplinae leges promulgating the CIC/83 and the introduction to it,
its provisions reflect the teaching of the last Council, and must therefore be
interpreted and assimilated in accordance with them. The prescript must be
interpreted in keeping with other canons that express the legislator’s con-
cern for the child’s welfare, growth in faith and grace, and salvation. Le-
gal protection also stems from the sacrament of baptism, through which
man is personally involved in the saving work of Christ. The licit adminis-
tration of the sacrament involves acceptance of its effects, purposefulness,
consent to the guiding of the baptised person toward the fullness of Chris-
tian life. In the case of a child, this implies the hope of an upbringing that
will allow the grace received to develop. Now, let us revise the conciliar re-
flections and conclusions concerning the human condition, his salvation,
and the Church, as well as some later documents clarifying them.

2. A non-baptised person opening to grace

The possibility of saving those who dwell beyond the visible bounda-
ries of the Church is not a theological problem in the world of today.
The saving exclusivity of the Church springs, rather, from its mediation.'

12 Tt is worth noting that the declaration Dominus Iesus - in response to some interpretations
of the conciliar teachings that extended the understanding of Christ’s salvific action -
highlighted the truth that the Church (even if its intermediary role would not be endorsed
by some) is the only path to attain salvation, not one of many equivalent ways. Congregatio
pro Doctrina Fidei, Declaratio de Iesu Christi atque Ecclesiae unicitate et universalitate
salvifica Dominus Iesus (06.08.2000), AAS 92 (2000), p. 742-65; English text available at:
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It is no longer closely associated with full membership.”® That said, in some
cases, the way God and the Church operate can be difficult to define
in the language of the law. The pastoral constitution Gaudium et spes even
describes it as known only to God: “For, since Christ died for all men,
and since the ultimate vocation of man is in fact one, and divine, we ought
to believe that the Holy Spirit in a manner known only to God offers
to every man the possibility of being associated with this paschal mystery”™*

Vatican II also points out that it was already in the incarnation and pres-
ervation of human nature that the Son of God raised in ourselves to a high
dignity and somehow united Himself with every human being (GS 22).
No one, then, is banished from the salvific work of Christ so as to be denied
the possibility of benefiting from it. Having the nature assumed by the Son
of God, one is not merely His creation.

The Constitution Lumen gentium interprets the words of Jesus, who
calls his disciples the salt of the earth and the light of the world, as the ob-
ligation of God’s people vis-a-vis all humanity. “So it is that that messian-
ic people, although it does not actually include all men, and at times may
look like a small flock, is nonetheless a lasting and sure seed of unity, hope
and salvation for the whole human race. Established by Christ as a com-
munion of life, charity and truth, it is also used by Him as an instrument

https://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_
doc_20000806_dominus-iesus_en.html [henceforth: DI], no. 21. Reading conciliar texts,
one must keep in mind the clarification made by the Congregation.

13 “In the past, the question of membership was typically closely associated with the issue
of salvation. This was correct as long as the teaching on the Church’s salvific exclusivity
was understood in a strict, literal sense. As it has been understood that this teaching is
not so much about the saved people but rather about the forces that are effective in saving
every person, such a close connection can now be dispensed with, as it put an unnecessary
burden on the question of membership. As regards the salvation of many, it appears that
there has been a slight shift in this area. That not only Catholic Christians save themselves
is no longer a problem for us today. Rather, the question is: If the paths to salvation exist
also beyond the border posts of the visible Church, then where to find a justification for the,
after all, unchangeable necessity and inalienability of the ministry of Catholic Christians?”
[Ratzinger 2016, 297].

14 Sacrosanctum Concilium Oecumenicum Vaticanum II, Constitutio pastoralis de Ecclesia
in mundo huius temporis Gaudium et spes (07.12.1965), AAS 58 (1966), p. 1025-115;
English text available at: https://www.vatican.va/archive/hist_councils/ii_vatican_council/
documents/vat-ii_const_19651207_gaudium-et-spes_en.html [henceforth: GS], no. 22.
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for the redemption of all, and is sent forth into the whole world as the light
of the world and the salt of the earth” These words demonstrate that
the Church’s mission vis-a-vis those who remain outside of it: to bear wit-
ness to God by persevering in communion and fully opening up to unity,
hope and salvation, as well as to transmit these gifts to people who do not
know the Gospel.

In his encyclical Redemptoris missio, John Paul II described the situa-
tion of those who, owing to their upbringing in other religious and cultural
traditions, are not able to embrace the teaching of Christ. “For such peo-
ple salvation in Christ is accessible by virtue of a grace which, while hav-
ing a mysterious relationship to the Church, does not make them formally
part of the Church but enlightens them in a way which is accommodated
to their spiritual and material situation. This grace comes from Christ; it is
the result of his Sacrifice and is communicated by the Holy Spirit. It ena-
bles each person to attain salvation through his or her free cooperation'
The rectitude of man, whether baptised or not, is not in itself the cause
of his salvation; rather, it demonstrates his openness to grace and compli-
ance with it. Christ, who is present in His Church is “the one Mediator
and the unique way of salvation” (LG 14).

Although unbaptised people can receive grace, the declaration Dominus
Iesus considers their situation to be objectively very disadvantageous in re-
lation to those who are fully equipped with the means of attaining salvation
in the Church and draw from them, living in unity with God and the com-
munity. And those baptised who do not use the means given to them, are
reminded by the Council's words on a more severe judgement (DI 22).
Also, the constitution Lumen Gentium also warns against an overly frivo-
lous treatment of the salvific mediation of the Church. It says: “Whosoever,
therefore, knowing that the Catholic Church was made necessary by Christ,
would refuse to enter or to remain in it, could not be saved” (LG 14).

15 Sacrosanctum Concilium Oecumenicum Vaticanum II, Constitutio dogmatica de Ecclesia
Lumen gentium (21.11.1964), AAS 57 (1965), p. 5-75; English text available at: https://www.
vatican.va/archive/hist_councils/ii_vatican_council/documents/vat-ii_const_19641121_
lumen-gentium_en.html [henceforth: LG], no. 9.

16 Joannes Paulus PP. II, Litterae Encyclicae Redemptoris missio de perenni vi mandati
missionalis (07.12.1990), AAS 83 (1991), p. 249-340; English text at: https://www.vatican.va/
content/john-paul-ii/en/encyclicals/documents/hf_jp-ii_enc_07121990_redemptoris-missio.
html, no. 10.


https://www.vatican.va/archive/hist_councils/ii_vatican_council/documents/vat-ii_const_19641121_lumen-gentium_en.html
https://www.vatican.va/archive/hist_councils/ii_vatican_council/documents/vat-ii_const_19641121_lumen-gentium_en.html
https://www.vatican.va/archive/hist_councils/ii_vatican_council/documents/vat-ii_const_19641121_lumen-gentium_en.html
https://www.vatican.va/content/john-paul-ii/en/encyclicals/documents/hf_jp-ii_enc_07121990_redemptoris-missio.html
https://www.vatican.va/content/john-paul-ii/en/encyclicals/documents/hf_jp-ii_enc_07121990_redemptoris-missio.html
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The universal idea of salvation is related to both the Church’s mediation
and its mission to proclaim the truth about God to all people. The Church’s
missionary nature springs from the universal plan of salvation, which in-
volves an urge to invite every person to strive for the fullness to which he
or she has been called. The Church shows the dignity of every human being
from the perspective of the incarnation, redemption and salvific mediation
of the community of believers. The Church’s mission is to transmit to man
the truth that he was created in love and invited to participate in the glory
of God, Who uses various means to help all people foster a relationship
with Himself. The Church unites believers in a community which it has en-
trusted with all the means of salvation and the capability of empowering
other people to reach salvation.

3. Living in the grace that flows from baptism

The Church’s real presence subsists in the presence of the incarnate Son
of God. It is His body, and Christ is its Head: “just as the head and mem-
bers of a living body, though not identical, are inseparable, so too Christ
and the Church can neither be confused nor separated, and consti-
tute a single ‘whole Christ” (DI 16). The Church is therefore the “visible
sign of the hidden reality of salvation””” The visible aspect is expressed
in the Church’s institutional character, wherein the work of salvation is
made manifest in the Church and given to people. Being fully a mem-
ber entails union in the two realms - visible and invisible - and the use
of “the fullness of the means of salvation” (emphasis mine). These are: cor-
rect and complete confession of faith, full sacramental life, and ordained
ministry in apostolic succession (CCC 830). The fact that those “moved
by the Holy Spirit,” living in the grace they received through baptism, ac-
cept their bond with the faith, the sacraments and ecclesiastical authority,
provides them with the fullness of ecclesiastical communion (cf. LG 14).'8

17 Catechismus Catholicae Ecclesiae, Libreria Editrice Vaticana, Citta del Vaticano 1997; English
text available at: https://www.vatican.va/archive/ENG0015/_INDEX.HTM [henceforth: CCC],
nos. 774-76.

18° As Coccopalmerio reminds us, Canons 205 CIC/83 and 8 CCEO, despite omit the phrase
Spiritum Sanctum habentes, is to be interpreted in keeping with conciliar ecclesiology,
particularly with the conciliar text to which they refer [Coccopalmerio 2011, 91-100].
The definition of the Church as founded on the bonds of faith, sacraments and ecclesiastical
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Sacraments received with faith actualise unity with God in the Church.
They build and renew the intimate relationship between God and man,
which cannot be described in the language of law; this language, however,
can be used to describe external acts and the legal effects of the various
sacraments. The first is baptism, which constitutes a person in the Church
as the subject of rights and duties subordinate to pastoral authority. Through
baptism people are cleansed of sins and reborn for a new life as chil-
dren of God (Canons 849 CIC/83 and 675 CCEO). Thanks to this sacra-
ment, a person becomes similar to Christ not only by the fact of having
the same nature but also by his or her ability to imitate the Lord and live
the mysteries of His life in their daily life. This is why the Catechism states:
“The Church does not know of any means other than Baptism that assures
entry into eternal beatitude” (CCC 1257).

While giving us an assurance that the sacrament brings grace, the CCC
also avers that “God has bound salvation to the sacrament of Baptism,
but he himself is not bound by his sacraments” (ibid.). God can there-
fore save people using other than ordinary means, but always through
the Church, even if this mediation is invisible.

It should also be remembered that baptism - which since ancient times
has been likened to a gate — introduces the dynamism of grace, leaving us
the freedom of other choices and development in the realms into which it
has led us. The Code lists the obligations of the baptised, the first of which
is to always maintain communion with the Church (Canons 209 CIC/83
and 12 § 1 CCEO), followed by concern for leading a holy life, “the growth
of the Church and its continual sanctification” (Canons 210 CIC/83 and 13
CCEO).

Since full membership in the Church is fulfilled by persevering
and growing in its both domains - spiritual and institutional - incomplete
membership can be linked to a deficiency in one of these spheres."” If a per-
son stays outside the institutional domain through no fault of hers but waits
for the grace of baptism, having her will involved and acting to keep up her

authority listed in the canons at hand was proposed by Robert Bellarmin. They refer
to the qualities of a person who can be called a Catholic, rather than defining the fullness
of ecclesiastical communion.

19 Génswein noted that the term plene in communione points to the gradability of ecclesiastical
communion [Génswein 1997, 71].
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relationship with God in the Church, does not diminish the saving grace.”
It follows that the attitude of a Catholic who is closed to God’s saving ac-
tion is defined merely by his or her formal affiliation. It is worth mention-
ing an excerpt from the constitution Lumen Gentium that describes the sit-
uation of people who, having been baptised, did not choose to build inner
unity with God: “He is not saved, however, who, though part of the body
of the Church, does not persevere in charity. He remains indeed in the bos-
om of the Church, but, as it were, only in a ‘bodily’ manner and not ‘in his
heart” (LG 14).

Therefore, when deciding whether to baptise a child or not, it is neces-
sary to take into account both the grace she will receive in this sacrament
and the commitment to cooperate with it throughout her life. Baptism
opens a person to the development of God’s life, so it should be understood
and administered in this very perspective. For this purpose, the Church

takes various measures to secure the Catholic upbringing of baptised
children.

4. Baptism of children in mixed marriages

Experience teaches that the effectiveness and permanence of the trans-
mission of faith is linked to the parents’ religiousness. It follows that chil-
dren who find themselves in the unique situation of their parents being
of different confessions require special pastoral care. Under Canons 1128
CIC/83 and 816 CCEO, both the local ordinary (or hierarch) and other pas-
tors of souls are obliged to take care that the Catholic spouse and children
do not lack spiritual assistance in fulfilling their duties.* Pastors of souls
are also obliged by this prescript to support spouses in their development
of conjugal and family life. Indeed, differences of confession can manifest
in various areas of life and hinder dialogue.

20 “God wills the salvation of everyone through the knowledge of the truth. Salvation is found
in the truth. Those who obey the promptings of the Spirit of truth are already on the way
of salvation. But the Church, to whom this truth has been entrusted, must go out to meet
their desire, so as to bring them the truth. Because she believes in God’s universal plan
of salvation, the Church must be missionary” (DI 22).

21 Duties of conscience, as specified by the CCEO. For the topic at hand, differences between
the respective canons seem insignificant, so these provisions can be discussed in tandem.
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A parent’s objection to the child’s baptism can be seen as a signal that he
or she wants to pass on a world view other than Catholic. Such conditions
require no less concern from both the pastor and the bishop, who can make
sure that extra religious care is provided for communities of families strug-
gling with differences in religion or values that build wall between spouses,
even if they formally belong to the same church.

Although Catholic parents are expected to raise their offspring
in the faith, no such assumption is made for mixed marriages. The provi-
sions regulating prenuptial obligations of prospective spouses with different
attitudes to faith reflect the Church’s position in a situation where several
important rights are at conflict: the right/duty to profess one’s faith, to raise
one’s children in it, and the broadly understood freedom to choose one’s
way of life. The postconciliar regulations drawing on the Decree on Ecu-
menism and the Declaration on Religious Freedom fully respect the reli-
gious freedom of both.”> They address their desire to marry but also re-
spect the right of both parents to make decisions regarding the religious
upbringing of their offspring - for the Catholic spouse, this right entails
an obligation.

The Catholic party may be permitted to contract a mixed marriage
or granted a dispensation from the impediment of disparity of cult (Canons
1129 CIC/83 and 803 § 3 CCEO), if, in consultation with the future spouse,
the party decides to meet the conditions set out in Canons 1125 CIC/83
and 814 CCEOQ, respectively.

According to the norm stated in these, the Catholic party is obliged
to make a sincere promise (promissio) to “do all in his or her power so that
all offspring are baptised and brought up in the Catholic Church” The oth-
er party must be informed at an appropriate time about the promises that
the Catholic party makes, so as to have a full comprehension of the con-
tent of the promise and obligation of the Catholic party. The Catholic par-
ty undertakes to be fully committed to dialogue regarding the Catholic

22 The novelty of the declaration is notable. While in 1963, in his encyclical Pacem in terris,
John XXIII wrote about the right to act in accordance with a rightful conscience, the Council
reasoned that the underpinnings of religious freedom lie in the very nature of the person.
The subjective disposition of the rectitude of conscience does not matter any more. Freedom,
therefore, is pertinent to the consciences of all people, also those who do not even seek
the truth. The right not to choose any religion should now be considered as one way
of realizing freedom in religious matters [Jaworski 2002, 409; Misto 2011, 18-19].
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upbringing of offspring, knowing that the future spouse is aware of this
commitment. The prescript does not remove the Catholic party’s obligation
but points to its non-absolute character - it does not require a guarantee
of effectiveness or the approval of the other party.”

As has been mentioned, in keeping with Canons 1128 CIC/83 and 816
CCEO, the pastor of souls is obliged to assist spouses in their maintenance
of marital unity and the education of their offspring. It follows that a norm
developed by the Church does not solve the problem but transfers the as-
sociated tensions to people who love each other and are personally affect-
ed by the rift dividing Churches or by differences of religion. This task is
so difficult and destructive for spiritual life that many religions forbid such
marriages or establish norms that do not respect the rights of the other
party. What is more, spouses striving to raise their offspring in the faith
stand in opposition to the beliefs of the other party. While wishing to re-
main in agreement about their children’s upbringing, they risk a conflict
of conscience. An inconsistent message regarding such crucial matters also
affects the children, who have to cope with a loyalty conflict.

5. Impact of difference in parents’ religion on children’s psyche

Childhood is a time of increasing independence. This process is en-
abled by both competences formed over time and the proper milieu that
stimulates development. The role that the parents play is the most impor-
tant, since they give their children a sense of security and introduce them
to the world in a way that is adequate to their abilities. Children imitate
the attitudes of their mothers and fathers, eventually adopting their hierar-
chy of values. This period of life is characterised by a strong need for a pos-
itive identification with parents. That said, the ability to view a person am-
bivalently emerges rather late in human development. Therefore, younger
children often blame themselves for their caregiver’s anger — not necessarily
directed at them - while experiencing feelings of guilt and shame [Lewicka
2010, 137].

23 Paul VI's motu proprio Matrimonia mixta amended the earlier norms that required
the non-Catholic party to waive the right to commit to raising children according to their
conscience. Paulus PP. VI, Litterae apostolicae motu proprio datae Normae de matrimoniis
mixtis statuuntur Matrimonia mixta (21.03.1970), AAS 62 (1970), p. 257-63. The Catholic
party’s commitment to the faith was expressed in a different form.
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Apart from imitating parents, another important characteristic of a child
is her motivation to identify with them. Proper identification occurs based
on a positive emotional relationship. Owing to this process, the values
adopted in the family are consolidated in the child’s aspirations. Serious
conflicts between parents hinder the process of identification, bring about
stress in the child and adversely affect her development [Lewicka 2010,
134-35]. In general, parental differences concerning children - as illustrat-
ed by arguments over baptism and religious upbringing — upset children’s
emotional balance [Petts and Knoester 2007, 376].

The family shapes the way faith is lived and teaches how to live values;
the parents’ religiousness and its maturity largely influence the way chil-
dren live out their relationship with God [Podczasik 2014, 168]. According
to the theory of symbolisation, the images of parents and their symbolism
in the culture associated with a particular parenting style become the ba-
sis upon which children build their image of God. The theory of projec-
tion, on the other hand, posits that children associate God with projections
of significant ones, with their specific traits or their opposites [Molenda
2017, 209-10]. Interestingly, this happens not only in environments where
faith is discussed. For children younger than 6 this is natural, just as they
accept the concepts of omniscience, creation or immortality. This is why
some psychologists call children intuitive theists [Kiessling and Perner 2014,
1601; Richert and Barrett 2005, 285]. Seeing God anthropomorphically is
characteristic of preschool children. At younger age, the schoolchild learns
inductive reasoning, refines her understanding of concrete and abstract
concepts (e.g., causality, space, time, speed), and her thinking becomes log-
ical [Trempata 2011, 236]. New skills resulting from cognitive development
alter the image of God, unless it is consolidated through the use of inappro-
priate educational methods.**

Social research shows a connection between parents religiousness
and the way their children practice their faith. It demonstrates the presence

24 Childish religiousness may, later in life, develop into immature forms of religiousness
involving an image of a threatening God, a sense of guilt and fear of punishment
in the absence of positive religious experiences. Such religiousness does not play a sense-
making role in life, it does not help overcome difficulties, but reinforces internal conflicts
and stress. It is perceived as a duty or even a burden. The negative impact of immature
religiousness can also be manifested in the consolidation of neurotic, immature defence
mechanisms [Molenda 2017, 211-12].
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of specific factors related to religiousness that improve the well-being
of young people” and adults, help to stabilise marital relationships and im-
prove contact with children. Religious adults persist in a personal relation-
ship with God and have a greater sense of social integration and cohesion
in life. Spouses who share common beliefs are closer to each other and have
easier access to conflict-coping mechanisms. Satisfied parents are more like-
ly to support their children and spend more time with them. Religious fam-
ilies form broader communities and help one another [Petts and Knoester
2007, 374-75].

A lack of religious affiliation or confessing a different religion makes
this process more complex. Research conducted in Western countries has
shown that greater differences between the religions professed by parents
negatively affect the family atmosphere and the children’s psyche, leading
to parenting problems, particularly drug use [ibid., 382]. Various studies
also show that children raised by parents who do not share a religion are
more likely not to adopt any religion than children raised in religiously ho-
mogeneous families [ibid., 375].

Central to the child’s well-being, and thus to her maturity and perma-
nence of faith, are a sense of security and stability, as well as her parents’
unanimity on issues of importance to the child. If, as a result of serious
world view differences, the spouses cannot reach a consensus on the ques-
tion of baptism, the best solution may be to put it off until the situation
improves, or the child reaches the age of discretion.

Summary

The analysis of the norms concerning preparation for the sacrament
of baptism shows the legislator’s deep concern to ensure favourable con-
ditions for the growth of sacramental grace in the later life of the baptised
person. This is evident both in the requirements for proper adult forma-
tion and for the assurance of Catholic upbringing to children. Significantly,
the legislator recommends that priests take special care of minors brought
up in mixed marriages, as they may take religion to be an issue that

25 Smith mentions moral instructions, spiritual experiences, role models, social and leadership
skills, coping skills, cultural capital, social capital, relationships within and outside a closed
circle [Smith 2003, 19].
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separates their parents. It is even more difficult for children if their parents
disagree about baptising them - thus determining their religious identity -
even if the parents do not realize the importance of this sacrament.

At the same time, it should be noted that the very atmosphere of dis-
agreement can negatively affect the childs development, and her attitude
to faith in particular. Therefore, if a parent objects on the grounds of his
or her stable beliefs in a way that violates the relationship between close
persons, it seems the most reasonable to suggest to the believing party
to postpone the celebration of the sacrament and make sure that the family
receives appropriate pastoral care. This will help the believing party to prac-
tise and grow their faith, which will help the child to develop appropriate
attitudes. Baptism should be suggested when the conflict ceases or when
the minor person around the age of discretion shows willingness to receive
the sacraments of initiation with faith, having undergone preparation that
is in keeping with his or her personal situation. This form of individual cat-
echesis should also be addressed to minors baptised in infancy at the re-
quest of their parents, who nonetheless did not bring them up in the faith
of the Church. In the case of children of parents who believe and prac-
tise regularly, catechesis and parish pastoral care are sufficient to make
the transmission of faith within the family complete.
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Abstract

This paper aims to present the difference between dissimulation and negli-
gence in the context of the failure of an ecclesiastical superior to react to a viola-
tion of the law. The institution of dissimulation is presented on the basis of avail-
able research. In order to show the essence of this canonical institution as clearly
as possible, reference is made to the general theory of the legal act. It is pointed
out that dissimulation does not involve the essence of the dissimulated act, but its
accidental element, i.e., the circumstances. By presenting the general assumptions
of dissimulation, the author shows how to distinguish dissimulation from negli-
gence. This can enable determination whether an ecclesiastical superior is legally
and morally accountable for failing to act against a violation of the law.

Keywords: dissimulation, dispensation, toleration, ecclesiastical superior, ecclesias-
tical law theory, general norms

Abstrakt

Autor niniejszego opracowania podjal si¢ przedstawienia réznicy pomiedzy
dysymulacjg a zaniedbaniem w kontekscie zaniechania reakcji przelozonego ko-
$cielnego na ztamanie prawa. Na podstawie dostepnych opracowan przedstawit
instytucje dysymulacji. Aby jak najwyrazniej ukazac istote dzialania tej instytucji
kanonicznej odnidst si¢ do generalnej teorii aktu prawnego. Wskazal, ze dysymula-
cja nie jest zwigzana z istotowa cze$cig aktu, ktory podlega dysymulacji, lecz opiera
sie na przypadlosciowej czesci tego aktu, czyli na okolicznosciach. Przedstawiajac
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generalne zalozenia dysymulacji wykazat, w jaki sposéb odroézni¢ ja od zaniedba-

nia. To moze pozwoli¢ na okreSlenie, czy przelozony koscielny ponosi odpowie-

dzialno$¢ prawng i moralng za zaniechanie dzialania przeciw ztamaniu prawa.

Slowa kluczowe: dysymulacja, dyspensa, tolerancja, przelozony koscielny, teoria
prawa koscielnego, normy ogélne

Introduction

One of the tasks of an ecclesiastical superior is to ensure that the laws
are obeyed. This is his duty, the performance of which may be evaluated.
We were reminded about that by Pope Francis, who in his Apostolic Let-
ter Come una madre amorevole' addressed the issue of superiors failing
to react to cases of sexual abuse. In the life of the Church and its activities
in the areas of teaching, sanctification and governance, violations of the law
do occur. As history shows, not all of them are addressed by church su-
periors. Some of these situations may become grounds for holding super-
visors accountable for negligence. But what if a church superior willingly
neglected this duty and considered that in a given situation it would be
better not to react? This might be because he expected that his reaction
could bring greater evil than the violation itself, so he resolved to ignore
the infringement. Such conduct is not unfamiliar to the canonical tradition,
as the institution of dissimulation has been known for centuries. This anal-
ysis aims to provide a general description of this institution and compare it
with negligence. In this regard, the paper may contribute to the evaluation
of the criteria that are used to determine the legal and moral responsibility
of church superiors for failing to respond to violations of the law.

1. Dissimulation

1.1. The concept of dissimulation

Dissimulation refers to deliberate failure to notice (ignoring) a law vio-
lation for serious or important reasons [Pree 2019, 93-94]. Olivero, as well
as Aymans and Morsdorf, defined it as “turning a blind eye” deliberately

! Franciscus PP., Litterae apostolicae motu proprio datae Come una madre amorevole
(04.06.2016), AAS 108 (2016), p. 715-17; English text available at: https://www.vatican.va/
content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20160604_
come-una-madre-amorevole.html [henceforth: CMA].


https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20160604_come-una-madre-amorevole.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20160604_come-una-madre-amorevole.html
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- on the part of a competent authority - to some evil that either cannot be
prevented or, if prevented, may give rise to more serious evil [Olivero 1953,
65-66; Aymans and Morsdorf 1991, 273; Pree 2000, 413]. Lefebvre pointed
out that this concealment could be due to any of the following: 1) the su-
perior’s inability to intervene, 2) his willing to avoid scandal, 3) uncertainty
of the future, or 4) the lack of public awareness, 5) the desire to maintain
the status quo at all costs, or 6) the inability to oppose the offender be-
cause he could not accept sanctions. It can also result 7) from a reluctance
to grant a dispensation or an act of tolerance [Lefebvre 1947, 607]. Di Pauli
further pointed out 8) the futility of applying the law [Di Pauli 1912, 397].
This was endorsed by Pree, who maintained that ecclesiastical authority
was well aware that a response was impossible of harmful [Pree 2019, 93-
94]. In dissimulation, the Church turns a blind eye, as it were, in order not
to see what is going on because it is unable to change the situation [Aymans
and Morsdorf 1991, 273]. Olivero offered an important hypothesis by high-
lighting that dissimulation is not just feigned ignorance, but a deviation
from the norm that mandates sanction. Thus, it is forgiving by pretending
[Olivero 1953, 78].

The practice of dissimulation has been known in the Church for cen-
turies. It was particularly relevant in the era of the Holy Inquisition, when
in certain moments it was the only option to stay protected from inquisi-
torial persecution [Prosperi 2009]. As Di Pauli reminded, dissimulation is
in constant use in the Church. Its significance is very accurately captured
by Pope Gregory XVT’s instruction of 22 May 1841, addressed to the bish-
ops of Austria regarding mixed marriages. It includes the following state-
ment: Sedes Apostolica solet mala illa patienter dissimulare, quae vel impediri
omnino nequeunt, vel si impediantur, funestioribus etiam incommodis facilem
aditum patefacere possunt (The Holy See has the habit of patiently dissimu-
lating/overlooking those misfortunes that either cannot be prevented at all,
or if prevented, can easily lead to even more pernicious inconveniences)
[Di Pauli 1912, 150-51]. Therefore, the use of dissimulation springs from
an undeniable necessity, because it hinges on the factual situation.

To offer a complete definition of the concept of dissimulation, it is also
necessary to indicate the various names of this institution featured in ca-
nonical sources. Di Pauli mentioned, for example: dissimulare poteris (c. 2;
c. 3;¢c. 5 Comp. I, 4, 6; c. 4 Comp. I, 4, 10). He also indicated: sub silentio
et dissimulatione poteris preterire (c. 1 Comp. I, 4, 14), conniventibus occulis
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tollerare (c. 2. Comp. I, 1, 9), sub dissimulatione transire (c. 15. X, 3, 39),
sub dissimulatione poteris sustinere (c. 3. X. 4, 15). There are others men-
tioned: silere poteris, prudenter dissimules, ecclesiastica prudentia dissimulare
[ibid., 254]. As Di Pauli pointed out, dissimulation is a fact, which is not de-
termined by the terminology used, but by the general implication of the de-
cree in question [ibid., note 1].

1.2. The subject and object of dissimulation

Considering the concept of dissimulation presented above, the following
elements of this canonical institution can be identified: 1) the subject, which
is church authority [Aymans and Morsdorf 1991, 273]; under the current
codification? it is provided for in Canon 129 § 1; 2) the object — a legal
situation contrary to the canonical legal order. It is therefore reprehensible
and legally relevant behaviour [Caprara and Sammassimo 2019, 290].

It should be noted, however, that for dissimulation to occur, certain con-
ditions must be met. On the part of the subject - the ecclesiastical authori-
ty, it will be a knowledge of the legal situation that is at odds with to the ca-
nonical legal order, and a sufficient examination of the matter to be able
to assess the consequences of a possible response. There are no require-
ments for the subject of dissimulation. It is immaterial what matter it per-
tains to, or what personal or territorial scope it has, but the only relevant
issue is the circumstances. If they indicate that responding to a violation
will do more harm than ignoring it, then dissimulation is justified [Aymans
and Morsdorf 1991, 273]. Once the adverse circumstances cease, dissimula-
tion loses its legitimacy.

1.3. Dissimulation in light of the general theory of the legal act

As noted by Olivero and Pree, dissimulation does not mean that an in-
fringement of law is acceptable but boils down only to the negative fact
of not imposing sanctions [Olivero 1953, 70; Pree 2019, 94]. Therefore,
we cannot say that dissimulation contributes to the law positively [Olivero
1953, 79]. So, dissimulation as a legal device will not be found in positive

2 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars 1II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.
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law. By applying it, the ecclesiastical authority does not create a new legal
situation. Dzierzon was right in underscoring that dissimulation is a legal
fiction [Dzierzon 2020, 69]. Nonetheless, it is very apparent that this in-
stitution is closely linked to legal acts. Thus, it can be described as a kind
of legal situation.

Thus, taking into account the general theory of the legal act, we should
see what elements underpin the institution in question. From the perspective
of the subject of dissimulation (church authority), no act has been placed,
for authority is silent, turning a blind eye to evil [Aymans and Morsdorf
1991, 273]. Things look different for the object of dissimulation. The theory
of the legal act indicates that a specific legal act consists of essential ele-
ments (e.g., its validity) and accidental elements (e.g., things like legitimacy
or the circumstances). Thus, a violation of the law can be viewed as a fact
of law (better: a counter-legal fact), which in its essence contravenes the ca-
nonical order. In this framework, it is clear that dissimulation does not in-
volve the essence of the counter-legal fact, but is, as it were, “suspended”
in its circumstances. Dissimulation is just a legal fiction [Dzierzon 2020,
69]. The essence of the counter-legal fact is still contrary to the canonical
legal order, and the ecclesiastical authority makes its non-action conditional
on the circumstances. Stripping the counter-legal fact of these elements will
make dissimulation lose its legitimacy and a different response from the ec-
clesiastical authority will be needed. The reaction would have to be resolute
enough to touch the essence of the counter-legal fact. It would have to be
an act involving the ontic core of this fact — either dismissing it or incorpo-
rating it into the legal order of the Church.

1.4. Dissimulation as an interim activity

Since dissimulation does not mean that an infringement is endorsed, it
is merely an interim measure applied in anticipation of the cessation of ei-
ther the infringement itself or the circumstances preventing the ecclesias-
tical authority from acting. Therefore, dissimulation is always temporary,
never definitive, because it lasts only as long as adverse circumstances per-
sist and cannot be remedied [Aymans and Morsdorf 1991, 273]. In this
vein, Pree stressed that the temporary nature of dissimulation is related
to the duration of the tenuous state of affairs [Pree 2000, 413]. Olivero,
on the other hand, argued that the temporary aspect originates in the fact
that dissimulation does not give rise to any new situation for the trespasser.
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He may not even have a notion that his superior is aware of his actions.
Thus, a legally regulated and obligating situation does not arise [Olive-
ro 1953, 81]. Regarding temporality, Di Pauli rightly noticed that there is
dissimulatio perpetua, intended to forget [Di Pauli 1912, 257]. In this case,
the dissimulation would be temporary to the extent that it would cease
by being forgotten.

Dzierzon argued that in dissimulation, what is considered legitimate
and valid in fact is not [Dzierzon 2020, 69]. This recognition is only ex-
trinsic, as internally it cannot affect the illicit nature of a specific situation
or conduct. Pree pointed out that dissimulation is a canonical institution
of a strictly negative character [Pree 2019, 94]. It follows that dissimula-
tion does not involve the essential elements of the infringement, but springs
from its specific circumstances. Dissimulation does not make a law vi-
olation legal, but for legitimate reasons makes the ecclesiastical authority
pretend not to know about it (ignorance). This institution permits viola-
tions only in a negative way - the church superior does not act ex officio
in the external forum against the violator, and sometimes does not even
address his request [Michiels 1949, 680]. From the offender’s perspective,
dissimulation does not imply approval, but serves to avoid problems [Ay-
mans and Morsdorf 1991, 273].

1.5. Effects of dissimulation

In light of the above, we can distinguish between the direct and indi-
rect effects of dissimulation. The direct effect is that evil is not escalated,
which is also a direct effect of dissimulation. Auguscik, on the other hand,
pointed out that the purpose of dissimulation is the spiritual well-being
of the person [Auguscik 2014, 23]. This can be perceived as an indirect,
but also ultimate, purpose of this canonical institution. If dissimulation
were not aimed at non-escalation of evil, it would not be justifiable. In such
a case one could speak of guilt, culpa or dolus [Di Pauli 1912, 397]. Among
the indirect effects, two can be distinguished: the failure of church authority
to act, which is viewed as a means of achieving a direct effect, and the lack
of penal sanction against the offender.
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1.6. Types of dissimulation

For completeness of our analysis here, it is worth indicating several dis-
tinctions within dissimulation, as this will help to demonstrate the multi-
farious nature of this institution. To this end, we shall draw on Di Pauli
and Olivero.

The first to be mentioned are dissimulationes legis and dissimulationes
facti. This distinction is not redundant but has far-reaching significance.
This is because one would often be more comfortable hiding the ex-
istence of the law - that is, disregarding it while examining specific cas-
es. On the other hand, it would be more appropriate to dissimulate a fact
or relationship that, under the rigor iuris, should not occur [Di Pauli 1912,
254-55; Olivero 1953, 94-97].

The moment when dissimulation occurs is also important. A distinction
can be made between dissimulatio ante factum and dissimulatio post factum.
On this classification, dissimulation is characterised by the moment of oc-
currence in relation to an act or state of affairs. As noted by Di Pauli, dis-
simulationes ante factum occur primarily in dissimulations of law, as long
as the facts affected by the dissimulated law are such that allow it. How-
ever, such dissimulations also occur independently of the dissimulation
of the law. Dissimulatio post factum is the most common type of dissimula-
tion, which Di Pauli defines as ordinary. This is also because sooner or later
dissimulatio ante factum turns into dissimulatio post factum [Di Pauli 1912,
255-56; Olivero 1953, 97-99].

Another distinction concerns the forum affected by dissimulation - dis-
simulatio pro foro externo and dissimulatio pro foro interno. From Di Pau-
li's considerations it follows that dissimulation in the internal forum takes
place very frequently, especially with regard to the sacrament of penance
[Caprara and Sammassimo 2019, 294]. This may be because dissimula-
tion of this type does not tend to cause scandal or harm the public interest
of the Church. It is also important to make a reservation that not every dis-
simulation involving the internal forum can be justifiable in the external fo-
rum [Di Pauli 1912, 256; Olivero 1953, 91-93]. Olivero further pointed out
that for dissimulation in the sacramental forum to be justifiable, it is neces-
sary that the subject the dissimulation show good faith [Olivero 1953, 67].

In regard to the scope of dissimulation, one distinguishes between
dissimulatio absoluta and dissimulatio relativa. Di Pauli demonstrated
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the difference using the example of a judges reference to an invalid mar-
riage. Dissimulatio relativa, in his opinion, occurs when a judge who
is aware that the marriage in question is invalid, does not act ex officio
and shuts his eyes to that. Dissimulatio absoluta occurs if a marriage has
been denounced to him, thus obliging him to take action, but he continues
to pretend he knew nothing [Di Pauli 1912, 256-57]. It is worth noting that
Olivero’s publication omitted this difference.

The next distinction involves temporal issues. In this division, Di Pauli
points to dissimulatio perpetua and dissimulatio temporaria. This distinction
can also betray the purpose of a specific dissimulation. Dissimulatio perpet-
ua is aimed at forgetting. When dissimulatio temporaria occurs, the subject
takes time until the circumstances change or, for example, the authorities
complete necessary proceedings that otherwise would allow an equita-
ble and valid response. Sometimes such a dissimulation in a specific case
appears as the only viable solution [Di Pauli 1912, 257; Olivero 1953,
107-108].

Under another distinction, dissimulation can involve a matter that con-
tradicts the law or is beside the law. Di Pauli referred to these two types
as dissmulatio contra legem and dissimulatio praeter legem, respectively. He
pointed out that dissimulation refers principally to contra legem situations,
but cases of dissimulation praeter legem can also occur. This happens when
res dissimulata is not at odds with the law, because it has not yet been reg-
ulated by the law - especially in disciplinary matters, but also in pastoral
work [Di Pauli 1912, 257; Olivero 1953, 99-100].

The next distinction is made between dissimulatio rei invalidae and dis-
simulatio rei illicitae. Here, a given fact is considered in terms of how greatly
its invalidity or illiceity nature affects the legitimacy or duration of the dis-
simulation [Di Pauli 1912, 257-58; Olivero 1953, 104-105]. This distinction
does not undermine the outlined concept of viewing dissimulation in light
of the general theory of the legal act; instead, it clearly explicitly that dis-
simulation cannot change the nature of the dissimulated fact — what is in-
valid or illicit will remain so.

Dissimulatio totalis versus dissimulatio partialis is yet another distinc-
tion. Here, the object of dissimulation is either a whole act - both its va-
lidity and liceity (dissimulatio totalis) — or its part, either validity or liceity
(dissimulatio partialis) [Di Pauli 1912, 258; Olivero 1953, 105-106].
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The distinction between dissimulatio singularis and dissimulatio cumula-
tiva is intended to indicate whether the dissimulation involves a single case
or several of them [Di Pauli 1912, 258; Olivero 1953, 107].

Further, dissimulation can be tacit or express — dissimulatio tacita or dis-
simulatio expressa. The latter occurs, according to Di Pauli, when a dissim-
ulatory decree is issued using the dissimulare poteris formula. It can also
occur when dissimulation concerning a specific case is obvious, as not all
cases of dissimulation are expressis verbis. Most often, however, dissimula-
tion is tacit [Di Pauli 1912, 258; Olivero 1953, 108].

In relation to openness, one can distinguish between dissimulatio occulta
and dissimulatio notoria: the former occurs when either the fact of dissimu-
lation or the dissimulated thing is unknown. The latter concerns dissimula-
tions that are notorious [Di Pauli 1912, 258; Olivero 1953, 108-109].

The opposition dissimulatio rei vs. dissimulation personae shows what is
dissimulated: an individual or the action he takes. Di Pauli says that dis-
simulatio personae can take place, for example, in pastoral care. A pastor
can dissimulate cohabitating persons, but by saying sermons on Christian
morality he can allude to the conduct of the dissimulated persons [Di Pauli
1912, 258-59]. On this reading, it is possible to dissimulate not only a single
person, but an entire group [Olivero 1953, 27].

Last but not least, there is a distinction between dissimulatio materialis
and dissimulatio formalis. What matters here is which element of the act is
dissimulated: either its content or the form, respectively. Formal dissimula-
tion can occur when, for example, a dispensation has been given with re-
spect to the material part, but not the formal part [Di Pauli 1912, 259]. This
difference was ommitted by Olivero.

1.7. Dissimulation vs. toleration and dispensation
1.7.1. Dissimulation vs. toleration

The canonical legal order also envisages the institution of toleration.
It is very similar to dissimulation, but there is one crucial point of differ-
ence: the fact that the ecclesiastical authority does not conceal the existence
of a tolerated fact [ibid., 404]. The definition makes it clear that toleration
is a willingness to allow something that is declared explicitly. It occurs af-
ter all arguments for and against have been weighed. Pazdzior noted that
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the canonical studies on the attitude of toleration mention “a disposition
of an indulgent and benevolent nature, from which stems a reasoned judge-
ment that prescribes, for just reasons, to patiently endure certain states
that are inconvenient and even contrary to our views” [Pazdzior 2001,
650]. Tolerance can also involve an explicit permission (positive act) issued
by a competent church authority, which harbours some reservations about
a particular act [Aymans-Morsdorf 1991, 273]. Capello pointed out that tol-
eration involves a negative admission of evil [Capello 1923, 345, note 269].
Dissimulation, in contrast, does not carry a positive moment of concession.
Dissimulation does not entail approval of a law infringement but is merely
limited to the negative fact of not imposing sanctions [Olivero 1953, 70;
Pree 2019, 94]. In the case of toleration, the applicable norm is not abro-
gated. While studying the general structure of toleration, Olivero noticed
that warrants conduct that is different from what the universal rule de-
scribes. However, the rule stays and is not abrogated, and addressees are
presented with the alternative between a conduct that is consistent with it
or with lex tolerans [Olivero 1953, 201]. Aymans and Moérsdorf, on the oth-
er hand, argued that toleration and dissimulation practically overlap in im-
plying in a given case the non-application of a principle of ecclesiastical
law. The logical consequence is that violations of the law go unpunished,
especially that no discomfort is to be felt — if the Church, at least implicit-
ly, admits that it is not willing to generate or take any sanctions [Aymans
and Morsdorf 1991, 273].

The distinction between tolerantia tacita and dissimulatio tacita is
an interesting issue. On the face of it, they are no different because they
are not revealed. That a specific fact will be tacitly tolerated or dissimu-
lated is not determined by the ecclesiastical superior. Decisive here is
the nature of the fact tolerated or dissimulated [Di Pauli 1912, 405]. It
should be noted, though, that while dissimulation can also apply to acts
contra fidem et mores, tolerance cannot [ibid.] If these could be tolerated,
it would mean that the ecclesiastical authority approves such conduct. So it
is preferable to “turn a blind eye” to some situations, hence the institution
of dissimulation.

1.7.2. Dissimulation vs. dispensation

Dispensation is a legal remedy provided by positive law. In current
legislation, the basic provisions for this canonical institution are found
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in Canons 85-93 CIC/83. The ecclesiastical legislator provides it is “a relaxa-
tion of a merely ecclesiastical law in a particular case” (Canon 85). Dispen-
sations are granted by “those who possess executive power within the limits
of their competence, as well as by those who have the power to dispense
explicitly or implicitly either by the law itself or by legitimate delegation”
(Canon 85). The Canon indicates that the object of dispensation is a pure-
ly ecclesiastical law (lex mere ecclesiasticae). It follows that the formula-
tion presumes the impossibility of granting a dispensation from divine law
and limits its scope only to laws issued by the ecclesiastical authority. How-
ever, we ought to bear in mind that the ecclesiastical authority, by virtue
of the power granted to it by Christ himself, has the jurisdiction to prom-
ulgate and concretise divine law and to dispense from it [Sobanski 2001,
76-77]. By virtue of this power the Church grants dispensations from laws
that are binding by the power of divine law. These include, for example,
a dispensation from a contracted but unconsummated marriage, a Pauline
privilege based dispensation from a marriage, or a dispensation from vows
[Gatkowski 2013, 68-73]. For dispensation does not entail an abrogation
of the law, but a recognition that for a given situation it would be proper
and legal to disapply it. As Galkowski points out, the purpose of the dis-
pensation is the well-being of an individual who is in a difficult situation,
and this calls for special solutions [ibid, 73].

As a canonical institution, dispensation gives rise to a novel legal situa-
tion [Fornés 1998, 143; Baura de la Pefia 1999, 385]. It is, so to speak, lex
specialis vis-a-vis lex generalis, which the ecclesiastical authority considers
inapplicable to the circumstances. This is what sets dissimulation apart. Dis-
pensation is a legal act, action [Dzierzon 2020, 69-70]. It is an act of grace
that puts a particular action - despite its inconsistency with the gener-
al norm - in its proper place within the legal order without violating it.
Dispensation leads to the realization of good, while dissimulation results
in the non-escalation of wrongdoing. Dissimulation does not entail approv-
al of a law infringement but is merely limited to the negative fact of not
imposing sanctions [Pree 2019, 94].

Interstingly, some claim that dissimulation involves a tacit dispensa-
tion (dispensa tacita). Lefebvre cited, for example, Fellinus Sandaeus, who
claimed that the pope’s silent dissimulation contains a dispensation [Lefeb-
vre 1947, 621]. This opinion may result from the impression that if church
authority - and in this case the supreme authority - turns a blind eye
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to violations of the law, it apparently accepts them. In his critique of such
positions, Michiels stressed that the nature of the two institutions is quite
different [Michiels 1949, 680]. It is also worth quoting Di Pauli, who point-
ed out that it is difficult to distinguish tacit dispensation from tacit dissim-
ulation other than by referring to the will of the superior [Di Pauli 1912,
411]. Pazdzior thus rightly noted that the difference between dissimulation
and tacit dispensation lies in the situation of the superior; by dissimulat-
ing his hands are tied by the ramifications that could arise in the event
of strong opposition. The case is different when a tacit dispensation is
granted. Furthermore, in the case of dissimulation the ecclesiastical au-
thority is completely passive, and shows a positive act of will with its tacit
dispensation [Pazdzior 2000, 520]. It should also be remembered that dis-
simulation, on many accounts, makes up for the shortcomings that dispen-
sation cannot satisfy owing to material or formal requirements [Michiels
1949, 680-81]. As Pree and Baura de la Pefia showed, this can often apply
to cases in which a dispensation would not be possible because divine law
was violated [Pree 2019, 94; Baura de la Pefia 1999, 385]. However, it seems
appropriate at this point to recall that there are dispensations from divine
law, so the impossibility to apply a dispensation can be better accounted
for by the category of canonical equity.

To round up our discussion of the differences between dispensation
and dissimulation, we can refer to the general theory of the legal act al-
ready outlined. The ecclesiastical authority, by applying a dispensation
to a counter-legal fact, directly affects its essence and makes it compatible
with the Church’s legal order. This brings the whole act into compliance
with it. It can be clearly seen that a new legal situation is created [Fornés
1998, 143; Baura de la Pefia 1999, 385]. The counter-legal fact becomes
a fact of law, because the dispensation transforms its ontic core. The case is
very different with dissimulation because, as already shown, it is based only
on its circumstances.

1.8. Cessation of dissimulation

Dissimulation may not cease as a result of a positive act of ecclesiastical
power in line with the formula “from now on I don't dissimulate, but I also
don’t act” This would still be dissimulation. Dissimulation would cease if it
were transformed into a different institution, such as tolerance or dispen-
sation. In such cases, however, there would occur a positive act directed
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at the counter-legal fact, and this, being completely alien to dissimulation,
would replace it in whole or in part. Dissimulation may also cease when
the ecclesiastical authority no longer realizes that there is a specific coun-
ter-legal fact that dissimulates [Di Pauli 1912, 257].

The ecclesiastical authority is obliged to stop dissimulation when the cir-
cumstances that prevented action cease. According to the theory of legal act
presented here, the anchor for dissimulation would disappear. If the author-
ity continued to ignore the law violation, it would no longer be dissimula-
tion, but negligence [ibid., 397].

2. Negligence

Canon 1378 § 2 of the 1983 Code provides for a criminal sanction
for culpable negligence (culpabili neglegentia): “A person who, through
culpable negligence, unlawfully and with harm to another or scandal, per-
forms or omits an act of ecclesiastical power or office or function, is to be
punished according to the provision of can. 1336 §§ 2-4, without prejudice
to the obligation of repairing the harm” (Canon 1378 § 2). In light of this
canon, culpable negligence means a lack of diligence in the performance
of an act of governance, ecclesiastical office or task, as a result of which
personal harm or indignation is caused [Kaleta 2022, 255]. As Kaleta not-
ed, this negligence stems from taking or failing to take action. The result
of this negligence is supposed to be someone’s harm or indignation [ibid.,
256]. Further, he pointed out that this negligence consists in the exercise
of ecclesiastical power, office or task that requires taking a specified meas-
ure [ibid., 256]. In light of this canon, we can notice that negligence from
which no harm or indignation would issue is not subject to penalty.

Regarding the obligation to react to violations of the law, the Church
legislator provided regulation contained in Canon 1341 CIC/83, whereby
the ordinary is obliged to initiate judicial or administrative proceedings
to impose or declare a penalty, when he considers that the means of pasto-
ral care — especially a fraternal correction, a warning or admonition - are
not sufficient to restore justice, reform the offender, and repair the scan-
dal (Canon 1341). Krukowski noted that the ordinary’s obligation to de-
cide on penal process arises only after measures of pastoral care have been
exhausted [Krukowski 2022, 139]. In light of the canon in question, it is
clear that the ordinary is obliged to respond to violations of the law. What
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type of corrective or expiatory device he will use is of secondary impor-
tance in this case.

In addition to the CIC/83, various regulations on the response of supe-
riors to abuse are found in other documents. Such an important source is,
for example, the motu proprio Vos estis lux mundi of Pope Francis of 7 May
2019.° With regard to an ecclesiastical superior, it criminalizes failure to re-
act to sexual abuse of minors or helpless persons. The Pope indicated that it
is criminal to obstruct to impede or obstruct proceedings (secular and ec-
clesiastical) against a cleric or religious who commits this offence [Majer
2020, 145]. Another document envisaging the liability of church superiors
for negligence with regard to the exercise of their office, and especially with
regard to crimes of sexual abuse against minors and “vulnerable adults,” is
the CMA. It enabled a punitive removal of church hierarchs and higher re-
ligious superiors from office for negligence in this regard. In discussing it,
Majer pointed out that a diocesan bishop can be removed from office if “he
has through negligence committed or through omission facilitated acts that
have caused grave harm to others, either to physical persons or to the com-
munity as a whole” (Article 1 § 1 CMA) [ibid. 146]. He specified that
these include physical, spiritual or material harm [ibid.]. In the latter part
of his text, he presents criteria for the removal of a bishop from office, such
as the lack of diligence in the exercise of office, even in very serious degree,
and even without serious moral fault (Article 1 § 2 of the CMA) [ibid.].
Regarding crimes involving minors or vulnerable adults, a grave lack
of diligence is enough (Article 1 § 3 CMA) [ibid.]. As Majer rightly noted,
the removal from office in question is not a punitive “deprivation” of of-
fice. The CMA is not a penal law, so removal from office would be done
administratively. Moreover, it would not be necessary to prove the bishop’s
“guilt as it is enough to state that his negligence caused harm [ibid.]. It
would therefore be obligatory to indicate a causal link between negligence
and damage [ibid.].

3 Franciscus PP., Litterae apostolicae motu proprio datae Vos estis lux mundi (07.05.2019),
AAS 111 (2019), p. 823-32; English text available at: https://www.vatican.va/content/
francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-
aggiornato.html [henceforth: VELM].


https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/20230325-motu-proprio-vos-estis-lux-mundi-aggiornato.html
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3. Dissimulation vs. neglect: A comparison

Although dissimulation and negligence occur when the ecclesiastical au-
thority omits to respond, they can be easily distinguished. First, dissimula-
tion as a canonical institution demonstrates the flexibility of the law and not
its violation. This is reflected in the search for justice and mercy, whose
common denominator is canonical equity. In this sense, canonical equity
expresses a higher form of justice. As Gerosa noted, it is related to caritas
and to divine misericordia [Gerosa 2003, 154]. Augusécik underscored that
such an understanding of these fundamental determinants eliminates le-
gal arbitrariness, and influencing the creation of law, the framework for its
concretisation is determined [Auguscik 2014, 19]. Second, in dissimulation,
a specific situation is seen in its entirety, and the best solution is sought.
Although using dissimulation is a negative act (or rather non-action), one
cannot speak of negligence. This is because the ecclesiastical authority has
analysed the matter and decided that “it is better not to see it” Moreover,
it was even ready to react, but for various reasons it is not good under
the circumstances.

In negligence, not only a lack of reaction or an inadequate response
occur, but also a misjudgement of the matter. Negligence can arise when
the ecclesiastical authority defines a wrong hierarchy of goods and recog-
nises, for example, that it is better to be silent about a fact before it becomes
public. However, when the response of the authority in a particular case
could put an end to the harm that a particular person may be experiencing,
then the hierarchy of goods can be considered to have been formulated in-
correctly. Baura de la Pefia strongly emphasized that if someone’s rights are
infringed (harm is done), dissimulation is certainly not justifiable [Baura de
la Pefia 2015, 33]. Negligence is also the improper exercise of one’s office.
This includes culpable ignorance of the basic knowledge that a superior
should have. If the lack of this knowledge has contributed to harm or other
damage, then the negligence of the office holder is apparent, and this can
sometimes give rise to his criminal liability. It should also be recalled that
in circumstances where dissimulation should cease, it becomes mandatory
for the ecclesiastical authority to respond. When this is omitted, there is
a possibility of negligence.
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Conclusion

Inactivity or “turning a blind eye” to law violations that take place
in the Church are not always criminal phenomena. The institution
of dissimulation we have discussed shows how complex and multifacet-
ed is the problem of the ecclesiastical authority failing to react. The goal
of the above reflections was to draw a line between dissimulation and neg-
ligence. The latter clearly emphasises a specific harm, damage, and miscon-
duct in office. In contrast, dissimulation consists in conscious recognition
that it is better not to react to avoid the perpetration of a greater evil. Ca-
nonical sources can be helpful in assessing what it is more important to pro-
tect. In this case, of special relevance are the CIC/83, VELM and CMA.
There, one finds criteria for the evaluation of responses of church superiors,
and the liability they incur for their actions vis-a-vis a particular evil. With-
in such a framework, it is possible to build a hierarchy of values that cannot
be reshuffled to justify dissimulation. In light of the considerations present-
ed in this paper, it can be concluded that sometimes a departure from rigor
iuris is advisable. For all that, there are situations in which a superior’s lack
of response is negative. Therefore, in order to determine the legal and mor-
al responsibility of superiors for omitting to take action, each situation
should be examined thoroughly, considering its multidimensional character
and the arguments used by a particular superior to justify his decision not
to act.
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Abstract

The article examines the mechanism of recusing a judge based on the principle
of judicial independence in impartial administration of justice. First, attention is
drawn to the reasons for recusal, followed by the conclusion that it involves a judge
who is the object of a justified suspicion of bias. Next, the author presents the pro-
cedure of excluding a judge from adjudicating in a trial, with a special emphasis
on the authority competent to conduct incidental proceedings for recusing a judge.
Last, the consequences of accepting a request to recuse a judge are presented:
the change of a judge, not of the degree of the trial, and the validity of procedural
acts performed before and after an application for recusal has been filed. The au-
thor raises a number of questions and offers some clarification for the legislator
on the mechanism of recusal. The institution of judicial recusal is a pillar and guar-
antee of a fair and impartial ecclesiastical process.

Keywords: procedural canon law, canon law process, impartiality of the court, ju-
dicial independence, recusal

Abstrakt

Artykul porusza problematyke instytucji wylaczenia sedziego zwigzanej z zasadg
niezawislosci sedziego koscielnego w sprawowaniu bezstronnego wymiaru sprawie-
dliwosci. W pierwszym punkcie zwrdcono uwage na przyczyny wylaczenia sedzie-
go, dochodzac do wniosku, ze wylaczeniu podlega sedzia, wobec ktérego zachodzi
uzasadnione podejrzenie stronniczo$ci. W kolejnym punkcie oméwiono procedure
wylaczenia sedziego od orzekania w procesie, ze szczegdlnym uwzglednieniem or-
ganu kompetentnego do rozstrzygniecia sprawy wpadkowej o wylaczenie s¢dziego.
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W ostatnim punkcie zostaly przywolane skutki uwzglednienia wniosku o wylacze-
nie sedziego, ktdrymi sa: po pierwsze, zmiana osoby sedziego, a nie stopnia poste-
powania; po drugie, waznos$¢ czynnoéci procesowych dokonanych przed i po zlo-
zeniu wniosku o wylaczenie. Autor w kilku miejscach opracowania stawia pytania
oraz proponuje doprecyzowanie przez ustawodawce niektérych kwestii w przed-
miocie instytucji wytaczenia sedziego. W konkluzji nalezy stwierdzi¢, ze instytucja
wylaczenia sedziego stanowi fundament i gwarancje rzetelnego oraz bezstronnego
procesu ko$cielnego.

Slowa kluczowe: prawo kanoniczne procesowe, proces kanoniczny, bezstronno$¢

sadu, niezawisto$¢ sedziowska, wylaczenie sedziego

Introduction

One of the main tasks of an ecclesiastical judge is to seek the objec-
tive truth concerning the case he is examining in a process. The trial, led
by a judge, is aimed at achieving moral certitude, referred to by the 1983
Code of Canon Law (Canon 1608 § 1), and passing a judgement. This es-
sential role of the judge plus the Church’s concern to ensure an impartial
and objective administration of justice supports the institution of recusal
in the ecclesiastical judiciary. It has received interest from both the leg-
islature and canonist doctrine, as well as the jurisprudence of the Holy
See Tribunals, as will be discussed in what follows. My aim is to present
as comprehensively as possible the institution of recusal and its impact
on the impartiality of the court and, at the same time, the independence
of the ecclesiastical judge. The reasons, procedure and effects of recusal
on the entire process conducted before the ecclesiastical court will be pre-
sented, too. Such a presentation of the issue will contribute to a better un-
derstanding of the functioning of justice in the Roman Catholic Church.

1. Reasons for recusal

Impartiality (or lack of bias) or objectivity [Szymczak 1988a, 150] is
firmly entrenched in canon law; it is one of the fundamental principles un-
derlying the exercise of authority in the Church. It obliges the competent
authority to make decisions not on the basis of personal beliefs or prej-
udice, but on objective criteria. Canon law invokes this principle by pre-
scribing the rejection of any “favouritism,” which the opposite of impar-
tiality (Canons 524, 626, 830 § 2, 1181). Consideration for a person
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(acceptio personarum), or partiality, was referred to by St Augustine of Hip-
po as being guided in one’s decisions not so much by the factual state of af-
fairs but by favouring one party due to some personal considerations, such
as sympathy or appreciation. This kind of bias is opposed to distributive
justice, as highlighted by St Thomas Aquinas [Majer 2019, 262]. Such par-
tiality was also condemned by God, who “does not show favouritism” (Ro-
mans 2:11) or “there is not favouritism with him” (Ephesians 6:9). Any sub-
ject that has ecclesiastical power of governance must show consideration
for the entire community of the Church, without favouring anyone, always
rising above personal interests. Impartiality stems from both the principle
of justice and specific norms regulating the exercise of power. This is ap-
parent, in particular, at court: an ecclesiastical judge, when passing a judge-
ment, must be free from any kind of external pressure [ibid., 263]. Judicial
independence is a statutory principle of ecclesiastical justice, which posits
a judge issues decisions independently, and they are made within the limits
of the law and on the basis of his own conviction [Pikus 2002, 277].

The impartiality of the judge is guaranteed, for example, by recus-
al, which can be requested by a litigant. This institution was already cod-
ified in Canons 1613-1616 of the 1917 Code of Canon Law. Today, it is
regulated in Canons 1448-1451 CIC/83. Regarding nullity cases, recusal
is provided for in Articles 67-70 of the 2005 instruction Dignitas connu-
bii, nos. 67-70. In Canon 1613 § 1 CIC/17, the legislator prescribed that
a judge may not hear a case in several cases: by reason of consanguinity
or affinity in any degree of the direct line and up to the second degree
of the collateral line, guardianship (tutela) or curatorship, close intimacy
or great aversion, expected benefit or the avoidance of harm; also by vir-
tue of having served as a advocate or attorney in the case. If, on the oth-
er hand, he accepted a case involving one of the above circumstances, he
could be recused at the request of either party in accordance with Canon
1614 § 1 CIC/17. In the CIC/83, Canon 1448 § 1 provides that a judge is
not to accept a case for adjudication in eight cases: consanguinity or affinity
in any degree of the direct line and up to the fourth degree of the collateral
line; guardianship; curatorship; close acquaintance; great animosity; mak-
ing a profit; the avoidance of a loss. Thus, it can be seen that this provi-
sion was only modified in terms of the degree of consanguinity and affinity
in the lateral line (from the second to the fourth degree). The issue of recus-
ing a judge who, in an earlier instance, acted as an advocate or attorney
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for at least one of the litigants, is now regulated by Canon 1447 CIC/83.
Moreover, this provision further adds to the catalogue of persons exclud-
ed ipso iure from adjudication in the trial a judge, the promoter of justice,
the defender of the bond, a witness, and an expert who were previously
involved in the case at hand. A violation of the above prohibition would
result in the defect of irremediable nullity (Canon 1620, 1°) and constitute
a suspicion of the judge’s partiality, and thus would also be a legitimate rea-
son for his recusing him at the request of a party - both the complainant
and the defendant - in keeping with Canon 1449 § 1.

1.1. Consanguinity or affinity

Consanguinity is a relationship that occurs between people connected
by blood ties and descended from a common ancestor [Szymczak 1988b,
774]. In contrast, affinity is defined as a family relationship holding between
one spouse and relatives of the other spouse [ibid., 870]. In canon law,
consanguinity is computed through lines and degrees. In the direct line,
there are as many degrees as there are people born, excluding the ancestor.
On the other hand, there are as many degrees in the lateral line as there are
people in the two lines together, excluding the ancestor (Canon 108 CIC/83.
In contrast, affinity arises by virtue of a valid marriage - even if not con-
summated — and exists between the husband and his wife’s relatives and be-
tween the wife and her husband’s relatives. It is calculated in such a way
that the husband’s relatives are in the same line and in the same degree in-
laws (affines) of the wife, and vice versa (Canon 109). The figure below can
be used to better understand how consanguinity and affinity are computed.

Adam

Charles Bill Eve

Dorothy Judge Philip

Grace

Figure 1. Computing consanguinity in canon law
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Under Canon 1448 § 1 CIC/83, a judge who is a relative or an in-law
of any of the litigants in all degrees of the direct line and up to the fourth
degree of the collateral line is to be barred from adjudication on the grounds
of consanguinity or affinity. It follows from the illustration above that Judge
Philip is related to: Bill (first degree of the straight line), Adam (second
degree of the lateral line), Eve (third degree of the lateral line), Charles
(third degree of the lateral line), Dorothy (fourth degree of the lateral line),
and Grace (fifth degree of the lateral line). Thus, Judge Philip is subject
to recusal (unless he himself has previously abstained from adjudication)
if at least one of the litigants were: Bill, Adam, Eve, Charles, or Dorothy.
He is allowed to hear the case of Grace only, who is related to him only
in the fifth degree of the lateral line.

1.2. Guardianship or curatorship

In exercising her powers, a minor person - that is, one under the age
of 18 (Canon 97 § 1) - is subject to the authority of the parents or a le-
gal guardian. The exceptions are those cases in which minors are exempt-
ed from the parents’ or the legal guardian’s authority under divine law
or canon law (e.g., with regard to canon procedural law - Canon 1478).
The ecclesiastical legislator provides a clause referring to state law regarding
the appointment of a legal guardian and his or her exercise of authority
over the minor - this is a case of canonising a civil law. The exceptions are
those cases in which canon law stipulates otherwise, or the diocesan bish-
op has validly recognized in certain cases that care should be taken to ap-
point a guardian other than the one established by state law (Canons 98
§ 2 and 1479). Guardianship in canon law is granted to minors. Its exercise
is entrusted to the legal representative of a minor who does not have par-
ents or whose legal interest is at variance with the legal interest of the par-
ents. In addition, the Polish Civil Code' regulates in Article 13 § 2 that
a guardianship is established - in accordance with Polish law - for a ful-
ly incapacitated person, unless he or she remains under parental authority.
On the other hand, guardianship, as a rule, is granted to adults who need

1 Act of 23 April 1964 - The Civil Code, Journal of Laws No. 2022, item 1360, as amended
[hereinafter: CC]. The Civil Code distinguishes three types of legal capacity: full capacity
(Articles 10 and 11), limited capacity (Articles 15-16) with its effects (Articles 17-21), lack
of capacity (Articles 12-13) and the associated effects (Article 14).



220

special representation or assistance. Its exercise is entrusted to the statu-
tory representative of an adult without capacity for legal act. A minor can
also be placed in the care of a curator (Canon 105 § 2); the legal situation
of the minor is not protected by the parents or a legal guardian, or there
occurs a conflict of interest between the minor and the parents or the legal
guardian. Additionally, Article 16 § 2 CC provides that a curator is appoint-
ed for a person who is partially legally incapacitated in accordance with
Polish law. Under Polish law, guardianship and curatorship are regulated
also by the Family and Guardianship Code,* Articles 145-184. They are
among the institutions serving to protect legally incapacitated individuals.
Should a potential conflict of interest arise, a judge who has guardianship
or care of one of the parties is recused by virtue of having such guardian-
ship or care.

1.3. Close intimacy or aversion

Intimacy is defined as a close, familiar relationship [Szymczak 1989c,
980]. Aversion, on the other hand, is an inimical feeling, or a dislike
of someone or a prejudice against someone [Szymczak 1988b, 323]. Recusal
applies to a judge who is related to one of the litigants by close intima-
cy (intimae vitae consuetudinis) resulting from, for example, cohabitation,
running a business together or having a very close friendship with one
of the parties. Similarly, a judge who has a dislike for any of the parties
(magnae simultatis), which may be due to things like intense aversion lead-
ing to antipathy or intransigent hatred toward any of the parties [Del Amo
2023, 895]. At no point does the ecclesiastical legislator enumerate situa-
tions involving close intimacy or aversion. Therefore, based on the doctrine
of canon law and life experience, it should be judged prudently in each par-
ticular case whether the situation meets the criteria of intimae vitae consue-
tudinis or magnae simultatis.

1.4. Expected advantage or avoidance of damage

Finally, recusal applies to a judge who expects a material or spiritual
advantage (lucri faciendi) or wants to avoid a damage (damni vitandi), in-
cluding material or spiritual. This is because, typically, a judge who expects

2 Act of 25 February 1964 - The Family and Guardianship Code, Journal of Laws No. 2020,
item 1359.
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some kind of advantage from either of the litigants or wants to avoid
a damage has strong ties with one of the parties. His judgement might re-
sult from a biased decision influenced by an expectance of a specific out-
come (e.g., by virtue of being appointed for a specific position) [Pawluk
2016, 209]. The notion of expected advantage also informs the ban on ac-
cepting any gifts by reason of his handling the case, provided for in Canon
1456 and Article 74 DC. Such reprehensible conduct could arouse reasona-
ble suspicion that the judge’s impartiality is impaired.

1.5. Other causes

We can ask this: Apart from the cases mentioned above, can an ecclesi-
astical judge be recused under other circumstances? I believe so for at least
two reasons. Canon 1448 § 1 mentions only the cases where a judge is not
allowed to undertake a case in which he has a stake of any kind. However,
there is a fundamental difference between a judge’s withdrawal from hear-
ing a case and his recusal at the request of any of the litigants. A judge’s
withdrawal (iudex inhabilis) from adjudication in a given case is his sover-
eign decision, made in compliance with canon law and his own conscience.
In contrast, the recusal of a judge (iudex suspectus) occurs at the request
of a litigant, so in this case the initiative lies with the litigant, not the judge.
That a judge can be recused for some other reasons was also advocated
by the rotal jurisprudence® when the CIC/17 was in force, and by some can-
onists. Thus, it seems valid to state that also in the current state of the law,
a judge can be recused whenever any of the litigants harbours a legitimate
suspicion that the judge is guided by a preference for some of the litigants
(Article 67 § 1 DC). In other words, a judge can be recused in any case
in which there is a reasonable suspicion of impartiality.

When creating, applying and interpreting canon law, it is also necessary
to take into account its specific aspects, e.g., the forum internum.* There-
fore, we can ask: Does the fact that a judge happens to be a confessor of any
of the litigants constitute sufficient grounds for his recusal? This question
may initiate further discussion.

3 Dec. c. De Jorio of 15 February 1964, RRD 56 (1964), p. 143, n. 8, as cited in: Del Amo
2023, 895.
4 For more on this, see Erdo 2006, 11-35.
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In nullity cases, DC provides a kind of interpretive boundary for rec-
usal, which in Article 68 § 5 regulates that procedural acts, when lawfully
performed by a judge, cannot substantiate a request for his recusal, except
in cases described in Canon 1448 § 1. Therefore, in nullity cases, a judge’s
autonomous procedural decision that is disadvantageous to either party will
never be reason enough for recusing the judge. At the same time, this pro-
vision narrows down too broad an interpretation of the reasons for recusal,
as it could turn out harmful for the trial. It seems logical that this principle
can also be applied in other processes conducted by ecclesiastical tribunals.

The impartiality of judges is also addressed by a number of other provi-
sions on the functioning of ecclesiastical courts: requirements for the office
of judge (Canons 1420 § 4 and 1421 § 3), the stability of his office (Canons
1420 § 5 and 1422), the independence of the judicial vicar from the di-
ocesan bishop in adjudication (Canon 1420 § 2), the possibility for a sin-
gle judge to appoint assessors (Canons 1424 and 1425 § 4), the stability
of the adjudicating panel (Canon 1425 § 5), handling cases in an estab-
lished order (Canon 1425 § 3), handling cases in the order in which they
are filed (Canon 1458), openness of proceedings (Canon 1598 § 1). What is
more, judicial impartiality is supported by all other norms aimed at guar-
anteeing the equality of litigants (e.g., Canons 1434, 1508 § 1-2, 1514, 1523,
1533, 1544, 1554, 1615, 1637 § 1, 1659 § 1, 1660).

The guarantee of objective and impartial administration of justice is
also the duty to strictly adhere to material and procedural norms, from
which the diocesan bishop cannot grant dispensation (Canon 87 § 1).
A violation of the norms of judicial process would undermine the au-
thentic Magisterium of the Church and the canonical legal order [Roz-
krut 2003, 701]. Similarly, the principle of impartiality would be oftended
if one, in deciding court cases, were guided by emotions, feigned sympa-
thy, misconceptions or a pseudo-pastoral desire to assist in difficulties.’
Offending the principle of impartiality can also, under specific circum-
stances, tantamount to abuse of power (Canon 1378 § 1), simony (Canon
1380) or bribery (Canon 1377 § 1).

5 See also Ioannes Paulus PP. II, Ad Romanae Rotae auditores, oficiales et advocatos coram
admissos (29.01.2005), AAS 97 (2005), p. 164-66; XV1, Ad sodales Tribunalis Romanae Rotae
(29.01.2010), AAS 102 (2010), p. 110-14.
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2. The recusal procedure

A recusal procedure commences when a judge himself does not with-
draw from handling a case, and a party to it requests recusal. Such
an exclusion is a legal instrument, whereby the litigants can demand that
the court officially consider their application for recusal [Krukowski 2007,
75]. In the 1917 Code of Canon Law, the legislator provided for a recusal
procedure — Canons 1614 § 1-2,° 1615 § 37 and 1616.% In the current Code,
the legislator regulates this procedure in Canon 1449 § 1 and grants a proce-
dural entitlement to recuse a judge to both the petitioner and the defendant.
It seems logical that such power is also vested in the defender of the bond
and the promoter of justice, if they are involved in the process. Should cir-
cumstances be revealed to suggest that the principle of impartiality might
have been breached by the court, and at the same time the procedural guar-
antees of independence of the ecclesiastical judge be impaired, it is neces-
sary to grant the party’s request and recuse the judge suspected of being bi-
ased. The filing of a request for recusal puts the court under the obligation
to consider the incidental case in accordance with the provisions of Canons
1587-1591 CIC/83. The request must be made, in writing or orally, through
the judge presiding over the principal case (Canon 1588).

When the objection relates to a judge who is not a judicial vicar or a dep-
uty judicial vicar, it is considered by a judicial vicar (called an official) or his
deputy (Canon 1449 § 2). It seems that in the case where the objection in-
volves a judge who is a member (not the presiding judge) of the collegial
panel — either clerical or secular — the most practical solution would be
for the incidental case to be dealt with by the presiding judge, who, as a mat-
ter of principle, should be a judicial vicar or an adjutant judicial vicar (Can-
on 1426 § 2). If, in turn, the objection involves a judicial vicar or an ad-
jutant judicial vicar, such a request must be considered by the diocesan

6 Canon 1614 § 2: “Si ipsemet Ordinarius sit iudex et contra ipsum exceptio suspicionis
opponatur, vel abstineat a iudicando vel quaestionem suspicionis definiendam committat
iudici immediate superiori.”

7 Canon 1615 § 3: “Quod si ipsemet Ordinarius declaratus fuerit suspectus, idem peragat
iuder immediate superior.”

8 Canon 1616: “Exceptio suspicionis expeditissime definienda est, auditis partibus, promotore
iustitiae vel vinculi defensore, si intersint, nec in ipsos suspicio cadat.”
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bishop (Canon 1449 § 2) or the bishop moderator of the court (Article 24
§ 2 DC), who by law presides over the tribunal (Canon 1419 § 1).

The instruction Dignitas Connubi uses the concept of bishop moderator.
Typically, he is the diocesan bishop who presides over his tribunal. In an in-
terdiocesan tribunal, the role of judicial moderator is performed by a bish-
op appointed by the diocesan bishops who constitute the tribunal. In a tri-
bunal of second instance, constituted by the conference of bishops (Article
25, 3°-4° DC), the moderator of the tribunal is a bishop designated for that
function by the conference. However, bishops can decide for themselves
whether they will make decisions regarding the operation of the interdioce-
san tribunal collegially, and consequently no bishop moderator of the court
needs will be needed, or whether they will delegate the presidency of the in-
terdiocesan tribunal to a bishop moderator designated by them. The leg-
islator does not explicitly require that the bishop moderator be the bish-
op of the diocese where the interdiocesan tribunal is located; nor does it
require that it be one of the bishops who constitute this tribunal. Howev-
er, it would be the most advantageous if the bishop moderator were one
of the diocesan bishops constituting the tribunal (Article 26 DC). In special
cases, it is also possible for bishops to designate as the moderator a bishop
from another area, for example, a retired bishop who was trained as a can-
onist, or one of their auxiliary bishops [Sztychmiler 2007, 61].

If an application were lodged to recuse a judge who were a bishop,
the legislator obliges him to refrain from adjudicating 1449 § 3). Now,
the question arises: If the objection involved a bishop who is not an or-
dinary, such as an auxiliary bishop who serves as a diocesan judge, would
such a bishop also — by operation of law — abstain from adjudicating? It
seems that in the current state of the law, any bishop, including an aux-
iliary one who is a diocesan judge, is obliged to refrain from participat-
ing in the process if a request for recusal has been filed against him. It fol-
lows that the legislator, in Canon 1449 § 3, uses the term episcopus ‘bishop,
and not episcopus diocesianis, as in Canon 1419 § 1 [Lewandowski 112-14].
In my opinion, however, this regulation seems unfounded. If the dioce-
san judge is an auxiliary bishop who does not, in principle, preside over
the tribunal, why should he be treated differently from other diocesan
judges? Should the mere fact of episcopal ordination play such a signifi-
cant role in recusation (leaving aside, of course, the regulations involving
the diocesan bishop or the bishop moderator of the tribunal)? I believe
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that the following wording of Canon 1449 § 3 would afford more precision
and relevance: Si Episcopus dioecesanus sit iudex et contra eum recusatio
opponatur, ipse abstineat a iudicando. Clarifying this provision would thus
not lead to unnecessary doubts of interpretation. The logical consequence
of such a solution would be to have a judicial vicar consider an applica-
tion to recuse a judge who is a bishop but not a diocesan bishop or bishop
moderator. If, on the other hand, the auxiliary bishop were also a judicial
vicar (which is unlikely), then the request for his recusal would have to be
considered by his superior - either the diocesan bishop or the moderator
of the tribunal.

Also, a note should be taken of recusal that can be applied in the pro-
cess coram Episcopo, the former instituted by the motu proprio Mitis Iu-
dex Dominus lesus.’ In a briefer process (processus brevior coram Episcopo),
a request for recusal lodged by a party to the case, in this case the dioc-
esan bishop, makes it necessary to examine a marriage annulment case
in the ordinary process [Majer 2015, 179]. This follows from the disposition
of the previously discussed Canon 1449 § 3, pursuant to which a judge who
is a diocesan bishop against whom an allegation of bias has been levelled
is required to abstain from adjudication. It seems that even in a situation
where such a request were not sufficiently motivated, the diocesan bishop,
by the very fact that a request for his recusal has been filed, is obliged to re-
frain from further participation in the process. There is a legitimate con-
cern, it seems, that a diocesan bishop, who as a rule is actively involved
in the life of the local Church, will more often than other diocesan judges
be liable to recusal with respect to cases involving people with whom he
has some kind of relationship (friendly or otherwise), such as politicians
or persons involved in the life of the Church. This is because a legitimate
suspicion may arise that his motivation is personal. Therefore, it is rec-
ommended that the bishop not meet with the parties before they petition
for marriage annulment, since any form of assistance on his part would lat-
er exclude him as a judge in a possible trial [Majer 2017, 146].

9 Franciscus PP., Litterae apostolicae motu proprio Mitis Iudex Dominus Iesus quibus canones
Codicis Iuris Canonici de Causis ad Matrimonii nullitatem declarandam reformatur
(15.08.2015), AAS 107 (2015), p. 958-67; English text available at: https://www.vatican.va/
content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_
mitis-iudex-dominus-iesus.html.


https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
https://www.vatican.va/content/francesco/en/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus-iesus.html
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To continue our deliberations on authorities competent to consider a re-
quest for recusal, let us now move on to discuss cases in which the judges
are members of the Holy See tribunals. When the trial is conducted before
the Tribunal of the Roman Rota in the second and further instances (Can-
on 1444), a party to the case also has the option of requesting the recusal
of the judge if he is an auditor of the Roman Rota. In such a situation,
the request is examined by the Supreme Tribunal of the Apostolic Signatura
(STAS) (Canon 1445 § 1, 3°; Article 196, 3° of the Apostolic Constitution
Praedicate Evangelium'’).

If the case is handled by the STAS, in keeping with Canon 1445,
the parties also have the option to request recusal. In the situation where
the recusal request does not involve a cardinal, provisions of the CIC/83
are applied by analogy, and therefore the case is decided by the prefect
of the STAS [Malecha 2009, 575]. When an exceptio suspicionis is brought
against the prefect or a cardinal of the STAS, the case is handled by the Ro-
man Pontiff in accordance with Articles 23 and 24 of the motu proprio An-
tiqua ordinatione."

Typically, a recusal request is lodged by a party or parties before the join-
der of the issue (after the parties have been served the decree appointing
the adjudicating panel). However, it can also be submitted at any other
stage of the process if the allegation of bias emerged “after the issue was
already joined” (Canon 1459 § 2). After the application is filed, a dispute
arises with the following parties: the person or persons requesting recusal

10 Franciscus PP, Costituzione apostolica Praedicate Evangelium sulla Curia Romana e il
suo servizio alla Chiesa e al Mondo (19.03.2022); English text available at: https://www.
vatican.va/content/francesco/en/apost_constitutions/documents/20220319-costituzione-ap-
praedicate-evangelium.html.

Benedictus PP. XVI, Litterae apostolicae motu proprio datae Antiqua ordinatione Quibus
Supremi Tribunalis Signaturae Apostolicae lex propria promulgatur (21.06.2008), AAS
100 (2008), p. 513-38; English text available at: https://www.vatican.va/content/benedict-
xvi/en/apost_letters/documents/hf_ben-xvi_apl_20080621_antiqua-ordinatione.html. ~ See
Pontificia Commissio Decretis Concilii Vaticani II Interpretandis, Responsa ad proposita
dubia (01.07.1976), AAS 68 (1976), p. 635. The following was asked: “l. Utrum proponi
possit exceptio suspicionis adversus singulos S. R. E. Cardinales Signaturae Apostolicae,
et quatenus affirmative; 2. Quaenam via et ratio sit sequenda ad exceptionem suspicionis
definiendam.” The Commission’s reply of 1 July 1976 was: Affirmative ad primum, seu
exceptionem suspicionis adversus singulos S. R. E. Cardinales Signaturae Apostolicae moveri
posse; ad secundum, res deferatur Summo Pontifici.


https://www.vatican.va/content/francesco/en/apost_constitutions/documents/20220319-costituzione-ap-praedicate-evangelium.html
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https://www.vatican.va/content/benedict-xvi/en/apost_letters/documents/hf_ben-xvi_apl_20080621_antiqua-ordinatione.html
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and the judge against whom the objection has been made. However, this
dispute also indirectly involves the parties to the main dispute and, if they
participate in the process, the defender of the bond and the promoter
of justice. The participation of the promoter of justice is mandatory in pe-
nal processes. In addition, he may take part in contentious trials in which,
as deemed by the bishop, the public good may be jeopardised. The legisla-
tor also makes obligatory the participation of the promoter of justice in cas-
es in which he has appeared in previous instances (Canons 1430-1431).
On the other hand, the participation of the defender of the bond is manda-
tory in cases of nullity of sacred ordination or nullity or dissolution of mar-
riage (Canons 1432-1433).

A judge who is competent to consider a request for recusal is obliged
by the legislator to hear the parties before making his decision. Additionally,
he is also to consult the promoter of justice and the defender of the bond,
if they are participating in the trial and no objections have been made
against them. A request for recusal is to be decided as promptly as possible
(expeditissime), that is, in the shortest possible time (Canon 1451 § 1).

The filing of an application for recusal results in the resolution of an in-
cidental case and the issuance of a legally and factually motivated decree
by the authority competent to consider this request. No appeal is possible
against this decree (Canon 1629, 4°-5°). If, however, there were grounds
for that, such a decree can be contested by filing an action for its invalidity
or restoration of the previous state, depending on the type of defect this
decision entails.'

3. Effects of recusal

The 1917 Code of Canon Law provided for a recusal procedure in Can-
on 1615 § 1-2.” Currently, one of the effects of granting a recusal request
is the replacement of the recused judge with another judge. The legislator
provides that in such a case the person, not the grade of the trial, is to be

12 Dec. c. Sabattani of 25 May 1962, RRD 54 (1962), p. 284, nos. 42-43, as cited in: Del Amo
2023, 896.

13 Canon 1615 § 1 would afford more precision and relevance: “Si iudex unicus aut aliquis
vel etiam omnes iudices qui tribunal collegiale constituunt suspecti declarentur, personae
mutari debent, non vero iudicii gradus.” § 2: “Ordinarii autem est in locum iudicum qui
suspecti declarati sunt, alios a suspicione immunes subrogare.”
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changed (Canon 1450). This means that a new judge must be appointed,
but within the court conducting the trial. This general rule means that
a case conducted by a court of first instance is not handed over to a court
of appeal if a judge is recused. This is because recusal is personal at all
times — that is, it always applies to a single person or persons, and not
the court as an institution. Were it impossible to appoint another judge
in place of the excluded judge, for example, on account of staffing short-
ages in the court in question or the lack of a judicial candidate who, af-
ter a possible nomination, could be appointed to replace the recused judge,
the main trial should be entrusted to another competent court. In this case,
the grade of the court (the instance of the dispute) does not change. In nul-
lity cases the jurisdiction of the court is regulated in Canon 1672. If there is
no other competent court to handle the main trial (in this case, for the an-
nulment of a marriage), then, in accordance with Article 69 § 2 DC, a re-
quest is to be lodged with the STAS, detailing the situation and requesting
the appointment of a competent court to hear the case for the annulment
of the marriage.

Other consequences of granting a request for recusal relate to the validity
of procedural acts taken before the request was filed; namely acts performed
both before the issue was joined (e.g., accepting a petition in marriage nul-
lity cases) and acts placed taken after the joinder of the issue, that is, after
the issuance of the decree establishing the litigation formula, which speci-
fies, among other things, the grounds for marriage nullity based on which
the process will develop. The law provides that, in principle, procedural acts
placed before the filing of a recusal application are valid (Canon 1451 § 2,
pars prima). Procedural acts performed after the request has been filed are
to be rescinded if a party (the law does not specify which, so it should be
assumed that it is both the petitioner and the defendant) requests that these
acts be rescinded within ten days of granting the recusal (Canon 1451 § 2,
pars secunda). This time limit is to be computed as per Canon 203. It seems
reasonable, therefore, that the decree excluding the judge should contain
information on this entitlement of the litigants.

The law provides for acts taken after the filing of a request for the rec-
usal of any judge, not just the one whose impartiality has been questioned.
In a situation where an application is filed to recuse a judge who is a mem-
ber (not the presiding judge) of the adjudicating panel, subsequent decrees
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issued by the presiding judge can be voided if either litigant lodges a re-
quest to that effect.

Summary

Summing up our deliberations on the institution of recusal in the ca-
nonical process, we clearly notice the ecclesiastical legislator’s intent to pre-
vent situations where the judge could be biased with regard to the sentence
being handed down. This reflects the Church’s concern to guarantee its
faithful access to impartial and objective justice. The ecclesiastical legisla-
tor does not regulate the reasons for recusal enumeratively, while listing
only some cases, mentioned in the first part of the paper. The conclusion
can be drawn, however, that any situation involving a legitimate suspicion
of bias on the part of the judge or judges can be a sufficient reason for rec-
usal. The requirements for candidates for the office of ecclesiastical judge
also seem justifiable, because in deciding to recuse a judge one will need
to demonstrate life and judicial experience necessary for a prudent assess-
ment whether the impartiality of a judge of some judges can indeed be
questioned. The legislator also regulates the procedure for excluding a judge
from adjudication. In the course of our reflections, questions emerged
of our analysis of ecclesiastical legislation, canonist doctrine and judicial
practice, which are not always possible to answer unequivocally. Ultimate-
ly, the effects of a decision on recusal will be decisive for the development
of the main process, in which an allegation of judicial bias has been submit-
ted and a respective request has been granted. The effects include the un-
changed degree of the trial (as a rule) and the validity of acts placed before
the lodging of a recusal request. After analysing the institution of recusal,
we become convinced that this institution lays the foundation for and guar-
antees a fair and impartial ecclesiastical trial.
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Abstract

The Author points out that modern times, the so-called postmodern era, is
characterized by a significant increase in the uncertainty of the behaviour mod-
el, a sense of vacillation between right and wrong, a sense of futility when try-
ing to control chaos. A person increasingly entangled in a complex system of so-
cial connections will find herself exposed more and more to the situation where
here autonomy will always have some impact on other participants. The network
of power holds sway over people by influencing their minds, mainly but not exclu-
sively through multimedia mass communication networks. The presented concepts,
properly selected and hierarchical, not only provide an indispensable means of ex-
pression, but a pre-condition underlying the so-called worldview. Being hooked
on the Web blurs the clarity of thought, judgements, opinions, preventing informa-
tion gained online from being verified. Therefore, technology aims to increase con-
trol of people’s thoughts, views, attitudes, judgements by influencing their realiza-
tion, creating a model of the new human being. They shape the private worldviews
of individual people. Thus, the source of power is the construction of meanings
in people’s minds. The way individuals think determines the fate of institutions,
norms and values around which societies are organized. It should be noted that
emotions dominate even the intellect. The networked society can no longer
make a conscious and free declaration of intent, because individuals are subject
to the viewing world that is presented online. Thus, they make a flawed declaration
of intent because of the erroneous perception of the reality. In social life, an atro-
phy of the will is evident, along with responsibility for oneself, for others, which
can be seen as an offshoot of the socialization of post-modern society, including
narcissism, the pursuit of constant stimulation, consumption, the cult of youthful
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immaturity, hedonism, the prolonged period of childrens dependence on overpro-
tective parents, which consequently leads to the formation in them of personali-
ties incapable of effort, concentration, labour and sacrifice, in order to realize acts
of will. Moral rules have lost their original impact, goodness is equated with bene-
fit and moral norms are put on a par with rules of conduct that bring gains. A se-
rious crisis of interpersonal relationships emerges, relationships are often devoid
of positive emotions, emotional relationships, bonds, consequences and responsi-
bility. This trend must be stopped, but first it must be well understood.

Keywords: declaration of intent, marriage, post-modern era, world view, values

Abstrakt

Autor wskazuje, ze czasy wspolczesne, czyli tak zwana era ponowoczesna cha-
rakteryzuje si¢ wyraznym wzrostem niepewnoéci wzoru zachowania, poczuciem
chwiejno$ci miedzy dobrem i ztem, poczuciem daremnosci wysitkéw w opanowa-
niu chaosu. Osoba uwiklana coraz silniej w skomplikowany uktad powigzan spo-
tecznych, coraz silniej od tych powiazan uzalezniona, coraz czeéciej bedzie nara-
zona na to, ze jej jakiekolwiek przejawy autonomii z jej strony beda zawsze mialty
pewien refleks na sytuacje innych uczestnikéw. W sieci wladzy jakiej sie poddata
sprawuje nad nia wladze wplywajac na jej umyst przede wszystkim, cho¢ nie wy-
facznie, za pomoca multimedialnych sieci komunikacji masowej. To prezentowa-
ne pojecia odpowiednio dobrane i zhierarchizowane nie tylko stanowig niezbed-
ny $rodek wyrazu, lecz warunkuja wstepnie, stojacy u podstaw $wiatopogladu tak
zwany obraz $wiata. Uzaleznienie od sieci wyklucza swobode mysli, ocen, opinii,
nie pozwalajac na weryfikacje informacji uzyskanych w sieci. Technologia zmierza
wiec do coraz wickszego kontrolowania ludzkich mysli, pogladéw, postaw, ocen
wplywajac na ich urzeczywistnianie, tworzac model nowego czlowieka. To one
ksztalttujg prywatne $wiatopoglady poszczegdlnych ludzi. Tak wiec Zrédtem wladzy
jest konstruowanie znaczen w ludzkich umystach. Sposéb myslenia jednostkowych
0s6b decyduje o losie instytucji, norm i wartosci wokdt ktérych zorganizowane sa
spoteczenstwa. Zauwazy¢ nalezy, iz emocje zdominowaly rozum a nawet intelekt.
Spoteczenstwo usieciowione w tym jednostkowe osoby nie potrafia juz skladaé
$wiadomego i swobodnego oswiadczenia woli, bowiem podlegaja i ulegaja wply-
wom $wiata ogladu, ktéry prezentowany jest przez sie¢. Sktada wigc o$wiadczenie
woli pod wplywem bledu co do otaczajacej go rzeczywistosci. W zyciu spotecznym
widoczna jest atrofia woli, a wraz z nig odpowiedzialno$¢ za siebie, za innych, kto-
ra moze by¢ ujmowana jako pochodna socjalizacji spoleczenstwa ponowoczesnego,
m.in. narcyzm, pogon za ciagla stymulacja, konsumpcja, kult mlodzienczej niedoj-
rzalosci, hedonizm, wydluzajacy sie okres zaleznosci dzieci od nadopiekunczych
rodzicéw, ktéra w konsekwencji prowadzi do ksztaltowania u nich osobowosci
niezdolnych do wysitku, skupienia, trudéw i wyrzeczen, w celu realizacji aktéow
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woli. Reguly moralne utracity wlasciwy swoj smak i sens, dobro utozsamiane jest
z korzy$cig a normy moralne z zasadami dzialania, ktérych przestrzeganie przyno-
si jaki$ pozytek. Ujawnia si¢ powazny kryzys relacji miedzyludzkich, relacje czgsto
s3 pozbawione pozytywnych emocji, zwigzkéw uczuciowych, wigzi, konsekwencji
i odpowiedzialnosci. Temu zjawisku nalezy potozy¢ kres, ale najpierw trzeba je do-
brze zrozumie¢.

Stowa kluczowe: o$wiadczenie woli, malzenstwo, epoka ponowoczesna, $wiatopo-

glad, wartosci

Introduction

Over the past few years, a number of important research topics have
been addressed, which are also becoming useful for the modern science
of family law as syntheses derived from empirical studies. Of note is the fact
that in family law the personal, as well as moral socioeconomic and po-
litical elements play an important part. Diverse political and ideological
trends, scientific and cultural theories are seeking to redefine marriage.
Notably, contemporary societies are diversified culturally and ethically,
but it should always be remembered that marriage is a legal union between
a man and a woman, arising from their will which they manifest as equals
for the purpose of a community of life, their mutual good, and for achiev-
ing goals of their family. It represents “social capital” grounded in mutu-
al trust and reliability, solidarity, subjectivity, dialogue and responsibility,
being there for some purpose. The issue of free will entails tangible con-
sequences for our insight into ourselves, our relationships with others,
and for our moral and legal practices. The assumption that we have free
will informs many of our attitudes and judgements that we make on a dai-
ly basis. Contemporary theories of free will can be said to fall into two
broad categories: those supporting the claim that humans possess free will
and those who are sceptical about that. We might say that free will, as it is
usually understood by modern philosophers, serves to control human ac-
tion, which a special kind of moral responsibility entails. More specifically,
it is power or an ability proper to subjects of action, which validly subjects
them to reprimand and praise, punishment and reward. Such an under-
standing of free will as related to moral responsibility brings the philosoph-
ical and the legal dispute close to issues that are relatively concrete and un-
doubtedly relevant to our daily lives. To be sure, the celebration of marriage
is the outcome of an agreement, the will of both prospective spouses,
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expressed in the prescribed form and creating the legal relationship of mar-
riage. In this article, I present some reflections outlined in the title. The text
is the outcome of research that employs methods of analysis and critique
of the literature using the process of mental cognition. The fundamental
thing in the post-modern era is the declaration of intent.

I.

The world is changing right before our eyes. A genuine mental revo-
lution is in progress, and human frivolity regarding words is appalling. It
is generally accepted that a declaration of intent communicates to another
person (or persons) a desire to establish, abolish or change a certain re-
lationship. According to the Civil Code,' the will of a person performing
a legal act may be expressed by any behaviour of that person revealing her
will sufficiently - even if this will is expressed in electronic form. A decla-
ration of intent to be communicated to another person is considered made
if the manner in which it is articulated allows that person to be acquainted
with its content. A declaration of intent should be interpreted given the cir-
cumstances in which it was made, the rules of social intercourse and es-
tablished customs, as well as the regulations contained in the legal norms
of the code, for example the Family and Guardianship Code.* It should be
examined what the consensual intention of the parties was and their pur-
pose and perception of reality rather than relying on its literal meaning.
The basic prerequisite for the successful conclusion of any marriage, regard-
less of its secular or religious form, is the unequivocally expressed and con-
sensual intent of the prospective spouses to be bound by the nuptial knot.
According to the legislator, if the secular procedure is applied, they should
submit declarations that they are entering into marriage with each other,
but if the religious form is followed, they should declare their intent to con-
currently enter into a marriage governed by Polish law, Article 1 § 1-2 FGC.
What matters is the content of the statements, not how they are expressed.

As the legal act of marriage is governed by personal law, the validi-
ty — or, perhaps, avoidance - of the legal effects triggered by a defective

1 Act of 23 April 1964 - The Civil Code, Journal of Laws No. 16, item 93 as amended
[hereinafter: CC].

2 Act of 25 February 1964 - The Family and Guardianship Code, Journal of Laws No. 9, item
59 as amended [hereinafter: FGC].
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declaration of intent of the prospective spouses is normalized different-
ly than in the Civil Code. Article 17 FGC excludes the application of CC
provisions on defects in declarations of intent. It is stipulated that a mar-
riage can be annulled only for the reasons specified in the FGC. The con-
clusion of marriage is a legal act relating to the family. In the doctrine,
the fact that Article 1 FGC uses the term “declaration,” not “declaration
of intent,” was interpreted that this provision utilises a qualitatively differ-
ent type of declaration, but it goes without saying that what is meant here
is a declaration of intent. It is clear from the wording of Article 1 § 2 FGC
that the legislator allows only simultaneous marriage celebration in both
forms. Marriage is among the elements of a person’s civil status, and one
of the civil status rights is the right to be considered the spouse of a specific
person. The most prevalent opinion says that the conclusion of marriage
belongs to the category of so-called family-law actions - that is, a special
type of legal acts that produce effects under family law. Marriage celebra-
tion hinges on the submission of relevant declarations of intent by both
prospective spouses, so it falls into the category of bilateral acts. In view
of the obligatory participation of another subject - the head of the registry
office or the clergyman’® before whom appropriate declarations are made -
it can be reasoned that we are dealing here with specific civil-law events.
The constituents of marriage are declarations of the prospective spouses
and the participation of the head of the registry office or a cleric. A hu-
man being is the subject of free and conscious actions, the subject of deeds
through which he fulfils himself - as the object of self-determination,
which is a manifestation of human dignity. The fact that a human being is
a person is also manifested in his ability to cooperate with others towards
the common good. A declaration on entering into marriage can be made
(a) typically in person, by virtue of Article 1 § 1-3 FGC; (b) exceptional-
ly, by a proxy of one prospective spouse and in person by the other party,
as stipulated in Article 6 FGC.

Through a declaration of intent, prospective spouses are joined by a per-

sonal community. The willingness to take responsibility for the marriage
thus created is an inalienable challenge facing the persons entering into

3 Announcement of the Speaker of the Sejm of the Republic of Poland of 9 November 2018
on the promulgation of the uniform text of the Act - The Law on Civil Status Records,
Journal of Laws item 2224 as amended.
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marriage. Founding a marriage on emotions - and often emotions - is
not sufficient, because they are ephemeral. Love should be learnt and lived
in freedom and responsibility. Only with their declaration of intent (the cel-
ebration of marriage) will the spouses embark on a common path, difficult
but joyful - to preserve that first “yes” forever, making life together a beau-
tiful adventure. The process of building interpersonal references is still
a current challenge, and its success depends on respect for the rights of all
people. As Agnieszka Belcer and Anna Wojnarowska note, the priority do-
main where this postulate is realised is marriage and the family founded
on it, being the primary and natural environment for life and development
[Belcer and Wojnarowska 2014, 76]. Human nature is relational and ena-
bles people to build personal bonds. In regard to the personal dimension,
we should highlight that family life should be a source of personal (hu-
man) growth, both spiritually, mentally and physically. This “yes” comes
true in culture, in an ordinary relationship, in the everyday effort of liv-
ing together through shared responsibilities, mutual care for each other,
mutual responsibility, solidarity, direct communication, dialogue and love.
Opportunities to realize “yes” are within easy reach as they present them-
selves every day - all one needs is sensitivity, empathy, concern, dialogue.
“Yes” is born in the face-to-face encounter. In this dialogue, three elements
must come together: coexistence, competence, and commitment. Marriage
cannot be seen through the prism of social bonds; it rests on attachment,
togetherness and responsibility. This bond cannot become a contractual
form of relationship, stemming from competitive and conflict anthropolo-
gy of Thomas Hobbes, where contract presents an element that neutralizes
the ever-dormant conflict. The sum of individual benefits alone cannot make
up a good marriage, nor can it provide a protective cover against all misfor-
tunes, worries or problems. Radical individualism is a germ that is the most
difficult to defeat. In the age of fluid modernity, a declaration on entering
into marriage is subject to various influences, not known before. Formal
conditions of the effective conclusion of marriage do not protect against
the failure to realise the declaration of intent. Information society, being
post-modern, creates an illusory realm in which a virtual world is substitut-
ed for reality. Ubiquitous digital technology often brings the threat of addic-
tion, isolation and increasing loss of touch with reality, impeding the devel-
opment of authentic human relationships and responsibility. A person has
no conception of being manipulated. Negative phenomena of mass culture
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create a virtual community of beliefs and opinions, where legal opinions
are shared among various participants in the process of understanding law.
The content of these assessments largely depends on the nature of a par-
ticular person, especially her psychological needs and third parties con-
struing law. In so doing, a person involved in interpreting the law is under
the influence of power understood not only in ideological but also political
terms. Rather often, discussions of autonomy inspire the conclusion that
modern man, who understands the importance of autonomy as a particu-
larly precious value in a technological and globalised world, is increasingly
torn by contradictory, if not opposing, aspirations. While striving to secure
a niche for himself, an information enclave, the maximum secrecy of his
personal data, his privacy, man is at the same time more of an absorber,
a consumer of knowledge and information about others. Everything be-
comes a kind of spectacle that can be followed, watched - life is under con-
stant surveillance. If we were to talk about a persons declaration of intent,
we would have to penetrate and understand the nature of contemporary
man and his characteristics — to this end, we can avail ourselves of the re-
sults of research carried out by various specialists, such as behaviourists,
psychoanalysts, humanists, or anthropologists.

I1.

He who does not notice changes in the modern world has lost touch
with reality - there is a genuine mental revolution under way. “This time is
not just an era of change, but a time of changing eras,” says Pope Francis.
The present iGEN generation is growing up with a smartphone in hand,
surfing the Internet, hooked up to mobile devices and completely unpre-
pared for adulthood. And what does this mean for all of us? The percent-
age of young people attending religious instruction is falling. In 2010, 93%
of 17-19-year-olds declared attendance, but now the figure is down to 54%.
Figures for religious practices among young people are dramatic. The num-
ber of respondents who declare belief in God has fallen from 94% to 84%,
and the percentage of regular practitioners has shrunk from 70% to under
42% (data from the latest CBOS report). Religiousness is no longer inherit-
ed, and growing secularisation is affecting girls and young women the most
heavily, a group that has hitherto passed on the faith to the next generation.
Today’s interest in spirituality is undermined by the lure of a consumerist
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and shallow life and the attempts to turn meditation into an addition
to an enjoyable and fun lifestyle.

We must be mindful of the situation where young people, who have
been moulded by the post-modern era, often view the world through IT
and mass media, especially the Internet. One speaks today of a fourth in-
dustrial revolution, which is essentially digital. Most importantly, it is char-
acterised by the ubiquity of the Internet, ever smaller and more efficient
sensors, artificial intelligence and machine learning. We live in the age
of knowledge and information - the sources of new forms of power, which
is very often anonymous. The changes in social and political life have been
profoundly influenced by the ideology of postmodernism, especially the so-
called Frankfurt School (Max Horkheimer, Theodor W. Adorno, Herbert
Marcuse, Jirgen Habermas), which on the basis of the thought of Karl
Marx, Antonio Gramsci and Leon Trotsky founded neo-Marxism, other-
wise known as the New Left [Kiere$§ 2000; Bartyzel and Dominiak 2006,
36ff.; Sareto 1998]. Also, worth considering is the philosophy and theory
advanced by the “prophet of the 21st century”, Yuval Noah Harari, who is
considered the Friedrich Nietzsche of the present times. He preaches a new
philosophy, which constitutes a big reset grounded in eugenics and tran-
shumanism as a religion. He contends that free will is nonsense because
our will is to be transformed into algorithms with a view to controlling
and monitoring other people. Fierce attacks have been launched at the new
generation, involving the washing of children’s and young people’s brains.
All values should be curtailed. Our goal, therefore, is to relinquish our
consciousness and free will in order to destroy our civilization. The Bible
should be dismissed. Young people, fascinated by technological innovations,
such as Al fall into the traps of which Harari says. He accords a divine di-
mension to humanity, saying that nanotechnology is the future.

In 2 Tim 3,4 we read: “But mark this: There will be terrible times
in the last days. People will be lovers of themselves, lovers of money, boast-
tul, proud, abusive, disobedient to their parents, ungrateful, unholy, with-
out love, unforgiving, slanderous, without self-control, brutal, not lovers
of the good, treacherous, rash, conceited, lovers of pleasure rather than lov-
ers of God - having a form of godliness but denying its power. Have noth-
ing to do with such people. They are the kind who worm their way into
homes and gain control over gullible women, who are loaded down with
sins and are swayed by all kinds of evil desires, always learning but never
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able to come to a knowledge of the truth. [...] For the time will come when
people will not put up with sound doctrine. Instead, to suit their own de-
sires, they will gather around them a great number of teachers to say what
their itching ears want to hear. They will turn their ears away from the truth
and turn aside to myths. But you, keep your head in all situations, endure
hardship, do the work of an evangelist, discharge all the duties of your
ministry’™*

A new society has emerged, which Peter Hahne describes as a pleasure
society characterized by a widespread decline in authority and family life,
a crisis of national and patriotic values, disregard for one’s own country,
appallingly low standard of education, career pursuit, idleness and extreme
consumerism [Hahne 2007].° The existence of the so-called fun society
(Spassgesellschaft) has led to a very dangerous consequence - the loss of se-
riousness. The culture of pleasure stands in the way of thinking about what
is truly important in the life of every individual and society. The emergence
of the Spassgesellschaft was due to the cultural revolution, which ques-
tioned the traditional system of values [Peeters 2010, 43ff.].

A new idea of the post-human has emerged, which is associated, among
other things, with post-genderism, which is a social, political and cul-
tural movement promoting the voluntary elimination of the social sexes.
The idea of gender forms a unique philosophy of life, the embodiment
of which is to be sought in the use of advanced biotechnology and assist-
ed reproductive techniques. An increasingly common belief among modern
people is the awareness that there exists a situation of insecurity — insecu-
ritas humana. The risk society lives in fear of dangers: technological fail-
ures, disasters and accidents caused by the defectiveness of many devices
and systems. Risk is understood as the opposite of chance, it is a measure
of failure and its probability; it is also the taking of an action while the out-
come cannot be predicted. Another form of risk is androgenic risk, which
determines psychological, social or cultural factors. It is due to the abolition
of traditional cultural models, the negation of previously learnt and adopt-
ed values, or the dilemma of will in regard to the sense of the decision
being made [Wust 1995, 10ff.; Kiepas 1993; Habermas 2003; Fukuyama
2004]. The fact is that not only the coronavirus plagues our world. Hateful

4 Holy Bible, New International Version (Biblica, 2011). Available at www.biblegateway.com.
5 See Wielomski 2018; Harari 2020.
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ideologies feeding on fear are spreading too: populism, nationalism, reli-
gious fundamentalism, fake news, conspiracy theories, and fears about
the future. The contemporary crisis has rid us of the notion that we are
in full control of the world, life, nature, and history. Today, we know how
fragile our world is and the fact that this disaster can and probably will be
followed by others. Yet we must learn to live in a world like this.

The impact of individualism as a personal life orientation value on na-
tional bonds is pointed out by Mattei Dogan. He believes that tradition-
al values are being supplanted by new ones, with one dominating over
the others - individualism. In doing so, he highlights that in today’s socie-
ty of anonymous crowds, a growing number of people place the individual
at the top of the hierarchy of values — above the masses, classes, churches
and nations. He goes on to say that individuals are increasingly inclined
to believe that their own development and prosperity need not be achieved
within the national community, but in spite of it or even openly against
it [Dogan 1993, 191, as cited in Bokszanski 2006, 172-73]. Most of these
changes are ambivalent as they can involve both positive and negative el-
ements: increased prosperity and productivity, but also growing inequality,
exclusion and corruption; continuing appeals for work towards the com-
mon good, but also turning away from ethics; encouragement of global
security, but also mounting aggression and violence. We are also seeing
cultural, social and political changes, as well as religious ones showing up
in fundamentalism and individualism, attacks on religious freedom, secu-
larization, indifference, relativism, disillusionment, a relapse into totalitar-
ianism, and cultural imperialism. No wonder we feel oppressed by it all.
The post-modern era of the twenty-first century has transformed the crite-
ria of good and evil. Only progress and emancipation are good [Delsol 2007,
25fL.]. Individuals make choices all the time, they change political and cul-
tural orientations, and redefine their moral attitudes. Leszek Koczanowicz
stresses that nowadays people define themselves relative to moral horizons;
they can also move from one reference system to another, but they none-
theless need a system of categories that would enable them to describe
and evaluate the world in which they live. On the other hand, total individ-
ualization is a threat that can manifest itself both through the immoderate
strife for self-creation and the homogenization of society, where concepts
of individual identity differentiation are lost due to membership in differ-
ent communities [Koczanowicz 2005, 193]. As Mieczystaw Plopa notes,
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“in recent years family life has been undergoing certain changes of vary-
ing intensity in different countries: the fashion of family life is changing,
the number of working women is increasing, the frequency of divorce
and re-entry into new relationships (not necessarily marriage) is higher.
Commitment to parenting is changing, the authority of elders in the family
is diminishing [...], being a family member can therefore be understood
differently” [Plopa 2015, 10ff.]. A declaration of intent made at the nuptials
can be related to values, goals and life plans, a specific world view, which
can often be unstable, insistent, or very radical. When making a decision,
the person who is calculating the probability of achieving the goal and its
value is subject to constructed cultural standards. The resultant obligations
must be grounded in the power of will, which is ready to make this obli-
gation put into practice, and in the good that will be safeguarded or even
multiplied if this happens.

In the era of civilizational growth, the image of modern man has been
disturbed, and as such causes problems. Today, distrust, apprehension, anx-
iety and even fear in contact with another person is due to uncertainty
about the values the partner subscribes to - this stems from the relativis-
tic differentiation of attitudes, leading to uncertainty. Now, individualism
as a new form of the self-determination principle prevails; it is an element
of the search for identity, since the creation of identity has the nature
of will. In particular, the self-determination principle posits that the indi-
vidual should have the right to the personal determination of his or her
citizenship, transnational membership, autonomous choice of the name,
to follow (or not) a religion, pursue a freely chosen career, and to choose
gender [Bach-Golecka 2006, 56].

The era in which we live - postmodernity - is today character-
ized by a constant and strong emphasis on breaking any limitations that
the community can force on individuals; for example, the influence of post-
modernist concepts is apparent in Thomas M. FrancK’s individualistic con-
cept of the “empowered self” [Franck 1999].

Postmodern hybridization is not merely an intellectual interpreta-
tion of the modern state of the world, but a political and cultural concept
and construct; more than that, it is also a technological, psychological,
and perhaps a philosophical concept. Postmodernist hybridization should be
viewed as a political demand of postmodern intellectuals [Rewers 2007, 8-9].
Culture and its evolution are understood today in an anti-fundamentalist
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way - as a creative game rather than a project based on absolute points
of reference. The human being immersed in this sort of culture is a seeker
of truth, of the so-called better world. He does not own knowledge about
the world and himself. There has emerged of a new make-up of social
life, which is referred to as open society. It adopts a pluralism of beliefs,
attitudes, religions, or sexual orientation. It does not accept any hierarchy
of values but a set of core values. It should be noted that the postmodernist
subject is void. It does not actualize or express itself, because there is noth-
ing inside it to be manifested. It inherently has no nature, reason, essence,
norms or values, but it calls for more external freedoms, which oppose its
random actions. Postmodernism proclaims the transgression of the existing
boundaries, circumscribed for the freedom of action by the state, morals,
and law. The freedom of the fringe and social outcasts is a topical issue.
Thab Hassan distinguishes between the term ‘postmodernism, which ap-
plies to artistic and literary phenomena, from ‘postmodernity, which refers
to social and political phenomena [Hassan 1982]. Postmodernism reaches
for play forms expressing wishes, disintegrating, displaced or indetermi-
nate — for fragmentation, rupture, and the will to destroy. It can be clearly
seen, as Jean-Frangois Lyotard notes, that Hassan’s methodology addresses
themes such as: planetisation, transhumanisation, technological augmenta-
tion of the conscious, the centrality of media, history as a happening, im-
manence of discussion, distinctness from the historical avant-garde, play,
disintegration, displacement, self-destruction, fragmentation, or episte-
mological alteration. They have been absorbed by philosophical postmod-
ernism, but also by its more recent varieties, from the sociology of media
to the sociology of globalization and cyberpunk philosophy [Lyotard 2014].
Ultimately, this methodology is embraced by official proponents of fictions
and new fashionable behaviours; it is codified in three simplified dogmas
of relativism: “it seems to me,” “I like it,” “It suits me” Postmodernism is
figurative and constructs reality as post-Kantian fictions. What we call reali-
ty is something that belongs to our conceptual schemata, is pure interpreta-
tion, hence an opinion. Nicola Abbagnano pointed out that the postmodern
paradigm delegitimizes knowledge and negates the objectivity of knowledge
and truth in the name of the right to selfish will. In his view, postmodern-
ism stems from the division of many disparate disciplines such as: Strauss’s
cultural anthropology, pansexualism and Kinsey’s reports, Marxism, evo-
lutionism, nihilism, Freud’s psychology, Lyotard’s reflections, Comte’s
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humanist-religious ideology, constructivism, Derrida’s and Deleuze’s decon-
structionism, Marxist feminism, and last but not least, Anglo-Americanism,
French poststructuralism and Foucault’s pansexualism. For postmodernism,
the scientific and technological knowledge that takes form in the computer
culture clearly manifests itself in language, lifestyle, and mentality. Knowl-
edge ceases to be an end in itself; it is produced to be sold, exchanged, con-
sumed as a means of power for the mastery of information [Abbagnano
1998, 7-8].

Postmodernism aims to undermine the Christian claim to the truth.
Therefore, we need to gain the ability and competences to receive, discern
the signs of the times and engage in dialogue with their times and,
at the same time, be able to speak the language of today’s people to under-
stand and reach out to them. The strong link between ethos and religion
has been severed. Natural law has been relegated to the subculture of Chris-
tian circles, so that outside them discussing it makes no sense. Christians
who defend certain values because of their faith, however, often become
marginalized and ignored. This general trend towards a priori dismissal
of Christians’ words as inappropriate discriminates against religious people
and also, in a sense, cripples social dialogue. Many analysts of modern civi-
lization speak of two attempts at possessing people. The first is despotism
associated with totalitarian ideologies - communism and fascism. The oth-
er subjugates man to radical versions of biotechnology based on material-
ism - genetic engineering, cloning, neuroscience, and eugenics. The latter
tries to reduce the human person to a transitory element of cosmic evolu-
tion, conjuring up fantastic visions of the future. Young people, in particu-
lar, are consumed by this vision. Attempts to forcefully implant science
and technology in the human sphere of intentionality, morality, cognition,
and decision-making, as well as the prospect of better control over oneself
in self-determination, leads to the undermining of human freedom. When
applying an organic-naturalistic reduction of man [Possenti 2017, 63-65],
Zygmunt Bauman writes: “Here we are: inhabitants of an era of confusion
and discord, an era in which anything - almost anything - can happen,
while at the same time nothing - or nearly nothing - can be undertaken
with the conviction and certainty that it can be carried through; an era
whose effects chase their causes, causes try to follow their effects, and the ef-
fect of those is minimal and shrinking more and more in this regard; an era,
apparently, of proven measures, whose utility is being squandered or
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exhausted at an increasingly fast pace, while the search for something that
could replace them can rarely be taken beyond the planning and presenta-
tion stages — which brings achievements that are equally impressive” [Bau-
man 2018, 259]. It is an era of persistent crises and, more recently, a COV-
ID-19 pandemics, when war narrative was introduced. Modern has
a slightly different notion of freedom. The concept of freedom has become
a peculiar incantation - it is the only value that is universally relevant,
as emphasised by Bauman. But it is worth noting that freedom today has
become mired in paradoxes that we do not seem to notice at first. The sub-
ject of freedom, especially if interpreted internally, is brought up too rarely.
The number of unreflecting people is rising. Bauman says that for people
involved in the local reality by a twist of fate rather than by choice the loos-
ening and disintegration of community ties and the forced individualiza-
tion of people’s lives predict a completely different situation and suggests
very different strategies of conduct [Idem 2000, 119]. The former serious-
ness and modernist forms no longer have a place in the currently prevailing
consumerist and information-focused world view. In particular, there is
no place for the old bourgeois virtues such as diligence, reliability, econo-
my, discipline and self-restraint. Along with the growing fragmentation
of life and culture, the constantly emphasised sense of stability and security
is waning. It is argued that postmodern times are full of risks. The social
and economic transformations are not accepted without reflection.
At the same time, postmodernism entails a strong dissent against technolo-
gisation, unification, rationalisation, civilisational totalisation, the metro-
politan lifestyle and consumer mentality [Zardecka 2006, 354]. Leszek
Nowak notes that postmodernism finds a space for the human being, but it
forms part of a hierarchy, the superior places occupied by structures
[Nowak 1993, 45], and the interpersonal is ontologically primary in relation
to the human. Therefore, firstly, our attention is captured by postmodernist
philosophers’ interest in the interpersonal, what exists not in man, but what
he produces in contact with the surroundings, and therefore with other
people. Secondly, it can be argued that in postmodernism fully endorses
the idea of abolishing the concept of subject in its traditional interpretation,
which is the cornerstone of anthropocentric philosophy to date. An indi-
vidual observed from a postmodernist perspective becomes unique, with
individual traits, terms, and characteristics. Postmodernity accords
the highest status to the person, but this person is the self, not anyone else.
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Man has duties, first and foremost, in respect of himself, not others — he
owes allegiance to himself, not to something or someone. Submission to ex-
ternal standards of behaviour is false, and restraining ones emotions
and controlling one’s reactions is hypocrisy. Modern times, or the so-
called postmodern era, are characterized by a significant increase in the un-
certainty of the behavioural model, the wavering difference between right
and wrong, a sense of futility of efforts to control chaos. The connection
between our actions and their long-term results is becoming blurred
[Wisniewski 1996, 78]. Postmodernism calls for stripping moral life of eth-
ics and all authority figures. At the same time, one of its fundamental claims
concerns the possibility of knowing the truth in general, and therefore
about man and the essence of his moral life [Sareto 1996, 63]. Postmodern-
ist philosophers proclaim that the gap between the inner and external mo-
rality be removed. Plopa contends that “the changeable nature of contem-
porary families and the recognition of the need for family systems to employ
strategies for coping with stress engendered also by cultural and economic
transformations make it necessary to present knowledge demonstrating cer-
tain regularities concerning the creation of functional and dysfunctional
family systems and subsystems [...]. All family systems, irrespective of their
size, must establish both their identity, as a whole, and the identity of each
family member; they must clearly define the borderline between the family
and the outside world and between individual members within the limits
of the family. They must define strategies for managing the home, material
resources, including financial ones, stress management strategies, and meth-
ods of conflict resolution. They must establish an emotional atmosphere
that promotes the well-being of each family member. Of importance are
the patterns of interaction that the family establishes in order to construc-
tively manage the basic tasks in the face of the inevitable changes it is expe-
riencing” [Plopa 2015, 11ff.]. Facts, phenomena, as well as sociocultural,
economic, scientific and religious processes, all present a great unknown.
We live in a dynamically changing reality, afflicted by various conflicts
and wars. Axiologically, the following are alarming: insensitivity to values,
ignorance of their nature and the part they play in individual and social
life, a move away from them, undermining their significance, and failure
to realize one’s own but proper hierarchy of values resulting from their ob-
jective order. This reference to values leaves people lost, especially young
ones, in the world of values. Axiological disorientation and social exclusion
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bring about a diminished sense of self-worth and identity, jeopardising so-
cial life and civic activity of the younger generation in particular. As Joanna
Wylezatek notes, axiological confusion is due to the factors that constitute
postmodern society. She points out that the features of postmodern society
are: the key importance of information, the privileged status of intellectual
technologies, the development of computer and communication technolo-
gies, the informatization of social life, the dynamic development
of the fourth (finance and insurance) and the fifth (education) sector
of the economy, the parallel existence of the real and virtual worlds
[Wylezatek 2010].

Bauman wrote that the entry of digital technology into the daily life
of the major and rapidly expanding sector of the human population seems
to be just another new chapter in the history of technology; and yet its
virtually universal availability and completely “de-territorialized” mobility,
without the need to synchronize with our body movements (which has be-
come for most of us, as a result, an integral and fixed extension of the body
- a feature that has never been possible or even contemplated with other
technological devices) has resulted in a complete redefinition of the range
of options available to us and the emergence of a plethora of new ways
of responding to old types of stimuli, previously impracticable but now
viable - together with gaining the ability to generate numerous, entirely
new stimuli to which we have never been exposed, and creating an outlet
for impulses and actions not tried and tested before. According to the in-
verted logic of instrumental rationality — “I want to know what this de-
vice can be used for” and “I will do it because this device can do it” — new
opportunities, possibilities and prospects lead to changes in the assessment
of how relatively attractive specific patterns of behaviour on offer are, which
in turn leads to revolutionary changes in the assessment of the likelihood
of choosing specific patterns of behaviour that might be favoured over oth-
ers. Bauman notes that the new media facilitate and thus promote choosing
an attitude of cultural omnivorousness to the same extent that they facili-
tate an attitude of rigorous but whimsical selectivity in gathering informa-
tion, building networks, and communication - and these three functions
are the most popular applications of these media [Bauman 2018, 145-46].

Krzysztof Zanussi notices that the civilisation of today is threatened
by a spiritual void in which there is nothing to die for (die for a smart-
phone?) [Zanussi 2021]. No doubt there is a difference between a traditional
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society and a modern one. It has already been specified that modernity is
a transition from a society of fate to a society of choice [Piwowarski 2000,
176]. Michel Foucault presents a position associated with the transgression
of the subject, stating that modernity, or rather the attitude of moderni-
ty, is an attempt at a novel treatment of the present. The present must be
subjected to constant criticism. Permanent criticism is to elicit an answer
to the essential and central questions always found in its centre: who am
I? Who am I at any given time, under specific circumstances? It is a con-
tinually practised ontology of the present and analytics of truth. This is
the emerging problem of truth, the subject of truth and inventing oneself
as a newly constituted moral subject [Foucault 1990, 46].

When answering the question who we are, Charles Taylor observes that,
first, we need to determine our choices, commitments, identification; then,
we have to abide by them faithfully; also, in our reflection on orientations
and actions, we have to specify what is and what is not important to us.
Identity is not determined by an ordinary aggregate of facts but by highly
evaluative choices. Reflection enables us to build our world and the auton-
omy of the subject - “the constant effort to understand ourselves also con-
cerns our future, whether we are going in the right direction. The answer
‘yes’ or ‘no, although given at different times in our lives and from different
vantage points (the story of our own lives - how we became who we are -
also includes a notion of the future and the question of absolute good. We
cannot do without orientation toward good, although our notions of good
change over time; it informs our entire understanding of ourselves” [Tay-
lor 2012, 93]. Undoubtedly, some periods and situations may be condu-
cive to the development of moral sensitivity and others may hinder it. It is
worse if we are dealing with an unreflective person. As Robert Pilat notes,
“the object of reflection is here not so much the content, form or the way
our mental processes happen, but the fact that they take place and that
they are mine - this sort of reflection captures a characteristic of the per-
son thinking or experiencing, who reveals himself in this” [Pilat 2013]. Re-
flection makes it possible to discern the difference between a thing, others
and oneself. It also lies at the root of our speaking of people [Spaemann
2001, 20].
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Young people are more and more present in a networked society. It cre-
ates “a new model of social functioning, where reference groups become
participatory groups via a computer network. This situation, which is com-
pletely new in social life and associated with the rapid information flow
and the possibility of moving fast in space, has both positive and negative
ramifications” [Wylezalek 2010, 71]. The author highlights a very important
aspect of the negative influence exerted by postmodern society, which is so-
cial susceptibility to influences. Now, literature is familiar with the concept
of “IT world view;” first used in a book by Witold Marciszewski and Pawel
Stacewicz [Marciszewski and Stacewicz 2011].° As they put it, if a particular
person identifies certain values (e.g., Christian ones) as his own and strong-
ly believes in a certain vision of the world (e.g., that the world was cre-
ated by God and remains dependent on Him), then he undoubtedly nur-
tures a certain world view. The key role is played by the word ‘nurtures.
A world view is nurtured because the views it comprises have an extremely
strong impact on one’s life. They act like a signpost or compass, showing
the right course of action [ibid., 223], but they also affect the subject’s inner
freedom and will in making choices. Each world view requires a specific
method, a set of concepts and some language to express its views. These
concepts, properly selected and prioritised, not only constitute an essential
means of expression, but they condition the so-called picture of the world
underlying the world view. As the authors note, the conceptual apparatus
that is proper to the information world view (enabling one to have a “world
picture”) would not be sufficiently persuasive and influential if there were
no highly developed IT consciousness in the modern world. This aware-
ness has a technological dimension related to knowledge of IT and the abil-
ity to use its products, but also an extra-technological dimension relat-
ed to the awareness that IT concepts and models can be used effectively
to describe non-technical phenomena (e.g. the development of organisms,
human mental activity or economic processes). It is precisely this second
dimension that favours the creation of an information world view [ibid.,
211-15]. In the information society of today there is a trend towards de-
scribing more and more phenomena in IT categories. The human mind is

6 See also Stacewicz 2015, 11-24; Idem 2016.
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likened to an information-processing system (e.g. by cognitive scientists),
the abilities and development of living organisms are explained by the prop-
erties of the DNA code (which is a physical form of data storage) and some-
times the entire universe is likened to a giant computer (as physicists do,
among others). Things like this are increasingly helping the information
world picture become ingrained in our culture - a picture of the world
grounded in information. Its constituent parts are such concepts as infor-
mation and data, algorithm and program, computability, and incalculability
[ibid., 220]. Based on literature review, the validity of an optimistic or pes-
simistic version of the information world view remains an open-ended
question. At this stage, nevertheless, the impact on humans on the picture
of the world presented in this medium and the decisions they make cannot
be underestimated.

We are aware that the decision-making process consists of experience,
comprehension of reality, practical sense of grasping things, critical reflec-
tion and evaluative judgement, all related to decision-making. New con-
cepts have become widespread, paradigms, norms, values, lifestyles, ed-
ucational methods, governing methods, all being various manifestations
of a new ethic that has won the hearts of the general population. Social
media platforms and algorithms shape consciousness, mentality, attitudes
in people of the 21st century. The global cultural revolution is the spread
of a new ethics worldwide based on myths and the deteologisation, dep-
ersonalisation, despiritualisation, deformation and pansexualisation.
The case is extremely complicated as we are dealing with a serious social
disease: the crisis of reality. It is when we discover that the concepts used
so far no longer properly describe the world, because it is evolving faster
than the language we use every day. Many ask how to live in an era when
the distinction between truth and lie for ever larger numbers of people
has less and less significance. This weighs on their political, social, and life
choices and their meaning of life. Prolonged fear makes it possible to ma-
nipulate man, and fear is triggered by negative emotions. Emotions have
dominated reason and even intellect — when intellect does not go hand
in hand with reason, it enters into an alliance with emotions and passions
that blind the eyes and engender various ideologies. Ideologies, in turn,
are blind - we experience this in dealing with others, other experience,
other life perspectives and other cultures. It seems that the emerging cri-
sis of the present times lies primarily in the fact that moral rules have lost
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their proper meaning, good is equated with benefit, and moral norms with
rules of conduct, which bring a benefit of some kind when obeyed. Mo-
dernity is informed by a devalued understanding of the human person
and the value of life, which is associated with the general crisis of existen-
tial values of the earthly existence of man. One observes the atrophy of will,
and with it comes responsibility for oneself, for others - it can be interpret-
ed as secondary to the socialization of postmodern society. It is character-
ized, among other things, by narcissism, the cult of youthful immaturity,
hedonism, the pursuit of constant stimulation, consumption, children’s pro-
longed dependence on their overprotective parents, which leads to the for-
mation of personalities that are unable to concentrate, make an effort, bear
hardship and make sacrifice, pursue goals, and do acts of will. We are con-
firmed in the belief that contemporary civilisational and cultural changes
bring alarming, destructive forms of understanding and valuing marriage
and the family. The world driven by progress, with its threats and fallen au-
thorities has a bearing on family and social life. The present calls for a new
mindset, compelling us to discern challenges and threats and create new
regulations, social relations that are based on the personal understanding
of man, a new reading of responsibility. The rationality and freedom of man
is now turning into cognitive relativism and rash freedom of conduct lead-
ing to dangerous outcomes. There has been a profound crisis in interper-
sonal relationships, which are often purged of positive emotions, emotional
links, bonds, consequences and responsibility. This must stop, but first we
must understand this phenomenon well.

The principle of autonomy of will and freedom of contract in mod-
ern law is now becoming a less adequate instrument, that is, a criterion
for legal evaluation and description of reality and trends. A defective picture
of the world determines the object of inner will; in this way, inner will ac-
cepts the object as the apparent good. As early as 2001, Marc Prensky stated
that today’s school students are no longer the people for whom the current
educational system was created, because they are the first generation ever
to grow up surrounded by modern technology. Computers, game consoles,
mobile phones have no secrets for them and are an integral part of their
lives, and thus have completely changed the way their minds process in-
formation. Prensky emphasises that our students’ brains most likely differ
physically from ours, which is due precisely to the subordination of their
lives to modern technology, through which (or perhaps thanks to which)
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their thought processes have changed [Prensky 2001]. Unlike us, the older
generation (digital immigrants), who had to learn how to use computers
in everyday life, 21st-century students are digital natives who treat the world
of computers, smartphones and the Internet as their natural habitat. Differ-
ences among digital immigrants — and among digital natives, too — can be
seen very clearly: digital natives have no problem working with text dis-
played even on a small screen; they look for information on the Internet,
preferring image and sound to text; they expect quick results, they process
information in parallel, they prefer learning by experimenting and ad hoc
education; they do not read instructions, using trial and error instead; they
are very attached to the mobile devices they own, they cannot imagine
living without them; they use all available functions of the Internet, their
computers, smartphones, etc. They use multiple functions in parallel cre-
atively and imaginatively (so-called media convergence); they use modern
language, they communicate without obligations thanks to technology, they
show a preference for small talk about non-essential things [Hojnacki 2006,
23-27; Prensky 2001]. Computational thinking, mass and electronic media
are highlighted to play a hugely important role in our everyday life. A dy-
namically developing society, professional and social life based on the abil-
ity to understand and process information are forcing us to master, at least
at a basic level, the ability to use communication technologies and expand
our media literacy. School has put special emphasis on the use of diversified
methods of teaching, coding, related to content that is of interest to children
and young people (microcomputer robots, popular game and cartoon char-
acters, etc.). Seeing such far-reaching changes, we cannot pretend that focus
on learning to program is merely a fad. The era of innocence, romance,
tenderness, and responsibility for the partner is over. The 21st-century
generation functions in a radically different way than digital immigrants.
Having an information-driven picture of the world, many young people
have trouble making prudent and responsible decisions, as they manifest
a reduced ability to think logically, a unique and inappropriate assessment
and interpretation of reality, elevated egocentrism, selfishness, inability
to make decisions in the face of constantly accumulated doubts, and, more
often than not, lower moral standards. In fact, the issue of factors contrib-
uting to the lowering or suppression of evaluative discernment is an open
problem. It seems that the title of marriage nullity has not been sufficiently
diagnosed in this post-modern time. Many authors [Goéralski 1989, 69-75;
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Goéralski and Dzierzon 2001, 147; Géralski 2013, 55-81; Idem 2018; Idem
2019, 49-67; Zurowski 1985, 3-14] introduce the concept of evaluative dis-
cernment and discuss its constitutive elements (sufficient intellectual cogni-
tion, critical-evaluative capacity, inner freedom). Wojciech Goéralski states
that theology and canon law should therefore respond to the challenges
of methodological and content renewal, emphatically prescribed by the con-
ciliar and post-conciliar events, and necessitated by the conflict with con-
temporary culture. Cardinal G. Miiller, the prefect of the Congregation
for the Doctrine of the Faith, advances a noteworthy opinion — namely, that
the mentality of modern people of the post-modern era is rather in con-
trast to the Christian notion of marriage, especially when respect for in-
dissolubility and openness to life are in question. He also pointed out that
many Christians remain influenced by such a cultural system and touted
values, which is why marriages in modern times are probably much more
likely to be invalid than they were in the past, as the will to marry in con-
formity with the Catholic doctrine of marriage is lacking; besides, adher-
ence to the life context of the faith is very limited [Miiller 2013]. It appears
that this process is on the rise, unfortunately; it is due to the immaturity
of post-modern people and their relativism, who are unreflecting and he-
donistic. It is because there is social anomie and trends towards individual-
isation and atrophy of the will. Being receptive to all cultural influences can
make one extremely vulnerable to manipulative techniques and advertis-
ing. A person who has not stable system of values, norms and behavioural
patterns is likely to accept whatever can grasp his attention. The operation
of the strategy of mutual adaptation of codes, the coherence between action
and a broader justification of a specific action can be shattered (so-called
lifestyle disintegration). Actions of the person, although indicative of indi-
vidual traits, do not spring from a consciously lived purpose of action, mo-
tives, and a plan. Such a person does not have a permanent self-identity;
she has traits that characterise an unreflecting personality [Burszta 1998,
158]. In reality, an attempt to align new codes with old ones may end up
in an internal contradiction, an identity fissure, for, as Ralph Linton noted,
the adoption of the cultural component is superficial and external [Linton
1975, 2611t.].

Granted, information society is bound to develop further, but does it
guarantee the holistic, integral development of the person? Man has a bet-
ter insight into the laws of nature but understands less of laws governing
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human life. As a result, it becomes possible that the most popular media
promote lifestyles that lead to a crisis of social ties and values, betrayal
and violence, suffering and despair, but at the same time these very me-
dia report indignantly that now there are more events provoking certain
phenomena [ibid., 71-72]. At this point, it is worth recalling the thought
of the Pontifical Council for Justice and Peace, which notes that the pre-
ponderance of acting and having over being (cf. 360) gives rise to serious
forms of human alienation. This sort of attitude does not stem from scien-
tific and technological research, but from the scientistic and technocratic
ideology (462), whose rein on people is tightening.” Thus, many members
of postmodern society are yielding to the impact of IT. Many of us are not
sufficiently aware of the influence of this technology on the health, psychol-
ogy and social functioning of entire families, especially children and ad-
olescents. Web algorithms are unrelenting, with customised information
appearing on smartphone screens. TikTok, in particular, is leading the way
with short, fast-changing information. A recent NASK® study shows that one
in five school students reports being exposed to online violence. Its most
widespread forms are name-calling, ridicule, or humiliation. The phenom-
enon of intimidation and blackmail is encountered by about 13% of them.
In contrast, nearly 11% of teenagers reported someone trying to imperson-
ate them in the virtual world. Depression is also on the rise among children
and particularly high school girls, who are especially exposed to the destruc-
tive influences of the cyberworld. Children and young people’s involvement
in drugs initially fills emotional void, offers a deceptive substitute for un-
satisfied parental love, as well as relationships and the building of social au-
tonomy - which until 30 years ago were fostered in mutual contacts. Para-
doxically, social network administrators are more likely to track and block
content that provides food for thought and teaches free choices than con-
tent that destroys morality, sensitivity, and free will. Addiction follows from
avoiding a difficult reality and it springs from craving for valuable relation-
ships, for being oneself — for the possibility of conduct that agrees with

7 Pontifical Council for Iustitia et Pax, Compendium of the Social Doctrine of the Church,
https://www.vatican.va/roman_curia/pontifical_councils/justpeace/documents/rc_pc_
justpeace_doc_20060526_compendio-dott-soc_en.html [accessed: 24.09.2023].

8 Naukowa i Akademicka Sie¢ Komputerowa - Panstwowy Instytut Badawczy in Warsaw -
supervised by the Chancellery of the Prime Minister.
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oneself. Addiction is a substitute for the good life. In the case of children
and adolescents, the reason for addiction is the absence of parents.

Statistics say that one in three marriages falls apart. Psychologists who
are involved in helping young people at school, but also in individual ther-
apy, emphasize that the problem of technology addiction is often very com-
plex, and solving it often requires changing the lives of the entire family.
The world we live in is referred to as post-modern or as an information so-
ciety, a risk society with specific conceptual apparatus. Its application allows
one to determine and explore the picture of the world. Negative phenom-
ena of mass culture shape the virtual community of beliefs and opinions.
Social theories and social movements give rise to new values and goals that
transform social institutions in a way that they can represent these values
by creating new norms governing social life. Programmers wield power
in the web community; they can program every major network on which
human life depends (government, parliament, military and security struc-
tures, finance, media, scientific and technological institutions, religious life,
and the like). Networked society, Internet society, risk society, mass individ-
ualized communication all provide a technological platform. The Internet
and wireless communications are central to contemporary networked social
movements [Castells 2007; Idem 2013, 153-60].

Most modern political ideologies, underlying systems like liberalism,
socialism, and communism descend from utopia. The power of utopia lies
in the fact that it takes real shape in people’s minds, inspires their dreams,
galvanizes them into action, and elicits their reactions. Through their prac-
tices, networked social movements are promoting a new utopia in the midst
of the network society culture: the utopia of autonomy of subjects vis-
a-vis social institutions. Digital social networks provide an opportuni-
ty for open discussion and coordination of activities aimed at influencing
one another. By getting involved in the cultural production of mass me-
dia and the construction of autonomous, horizontal communication net-
works, people of the information age are building a new life programme out
of their suffering, fears, dreams and hopes. They build their projects, shar-
ing their own experiences with others — by undermining the well-ingrained
communication practices, breaking into the media and conveying their own
message. The Internet, like all technologies, embodies material culture; it is
a privileged platform for the social construction of autonomy. Unceasing
changes in communication technology in the digital age extend the reach
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of communication media to all areas of social life in a network that is both
global and local, both general and customised according to ever-changing
models. In our society, which we call a network society, power is multidi-
mensional and is organized around networks, programmed for every area
of human life in a way that suits the interests and values of powerful actors
[Piekutowski and Zybertowicz 2022, 177]. Power networks exercise their
authority by influencing people’s minds primarily (though not exclusively)
through multimedia networks of mass communication. Communication
networks are thus the primary sources of power in society. A networked so-
ciety can no longer make a conscious and free declaration of intent, for it
is subject to and influenced by the picture of the world presented online.
It makes a declaration of intent in error as to the surrounding reality. Net-
work addiction precludes freedom of thought, judgement or opinion, with-
out verifying information obtained online. Technology is heading towards
greater control of people’s thoughts, views, judgements by influencing
their realisation, creating a model of the new man and shaping the pri-
vate world views of individual people. Knowledge stems from the creation
of meanings in the human mind. The way people think determines the fate
of the institutions, norms and values around which societies are organized.
The syndrome of the ill-mannered person emerges, as technological growth
is not paralleled by personal development, and responsible conduct, val-
ues and a well-formed conscience are becoming rarer. No wonder, then,
that the lives of many Christians differ little from those of non-believers.
It happens nowadays that the baptism of converted persons is not as spec-
tacular as the conversion of the baptised. The concept of marriage is most
often characterized by wishful and imaginative elements, and the whole sit-
uation is evaluated from the present perspective, not the future. Also, there
comes the problem of maturity for marriage; the issue is even more com-
plicated because growing mature is not a fully integrated process. If we as-
sume that an external measure of maturity can be achievements in a specif-
ic field, this need not imply maturity in others. Indeed, inherent in mature
decision-making is the ability to make choices and evaluation of the object
of choice. The essence of responsibility is keeping one’s obligations that come
with the role one fulfils. Today, nearly everyone speaks of values. There is
a plethora of references to values in UN documents, EU treaties or govern-
ment declarations. However, behind the declared values there is actually
a counteractualist ethic, which renders the substance of these values relative
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- depending on conditions, place, and time. Declarations of human dignity
go hand in hand with permissive legislation that endorses abortion, eutha-
nasia, ethically questionable biomedical practices and genetic experiments,
privileging same-sex unions, transhumanism. If we accept that the only
source of the moral norm is human will, both individual and collective,
then any obligation becomes meaningless. Why would a responsible person
respect the freedom of another if her freedom is as important as the lat-
ter’s? A different matter is a positive vision of state secularism accompanied
by the observable tendency towards eliminating religion from the public fo-
rum and the danger of vertical and horizontal inflation of human rights.

Conclusion

There has been a transition from modernity to postmodernity. No in-
stitution has resisted the new paradigms. The cultural tsunami has shaken
mans thinking, lifestyle and behaviour not only in Europe and America,
but also in other parts of the world. This complex and complicated picture
of the world has serious ramifications. We are seeing a collision of man with
cybertechnology, which heavily impacts his life and functioning in the real
world. The modern world appears as a constantly changing reality, since
the proliferation of technology has contributed to the emergence of a cul-
ture of immediacy, based on chronocentrism, where time is a compelling
and essential quantity, relevant to the perceived utility of a particular tech-
nology. Whatever is slow and requires patience should be accelerated
or eliminated, because it is a waste of time. Many people have lost the abil-
ity for autonomous cognitive reflection.

The goal of digital communication is to show everything, and everyone
becomes a target for watchful eyes that assess, lay bare and make widely
known, often anonymously. Respect for others is crumbling down com-
pletely. The reduction of the distance in human relations, when wrongly in-
terpreted, often leads to diminished or no respect for the inalienable value
of human dignity and as a result to the instrumental treatment of a per-
son. The human person, when divested of privacy, is viewed by more pow-
erful, toxic people as a tool for achieving their own goals. Individualism
has become a form of self-determination in the search for identity. Modern
man understands freedom differently by avoiding responsibility. The tight
link between ethos and religion has been broken, and natural law has been
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relegated to the subculture of Christian circles. Postmodernism encourages
the purging of moral life of ethics and any authority figures by negating
truth, creating diverse meanings of concepts. There happens a redefini-
tion of previously used concepts that allow the articulation of constituent
elements of postmodernism, creating an IT consciousness, which in turn
favours an information-based world view by creating a particular picture
of the world. The latter, it follows, influences our attitudes, will, relation-
ships, actions, ties, and values. Thus, a new model of man is being built
by shaping the personal worldviews of individual people. This is the so-
called networked mind. Nurturing one’s own concept of the family, which
puts the person and her dignity at the centre (this dignity is never re-
duced to a thing or technological product), does not depersonalise the per-
son; it is the challenge of our time. Prospective spouses have to be guided
by an integral vision of the human being that accommodates all dimensions
of a person’s existence, subordinating the material and instinctive dimen-
sions to the internal and spiritual ones, seeking a fuller humanity for all
members of the community. Marriage then becomes the beginning of com-
mon responsibility, community activities, and the formation of interperson-
al relationships in the family. Through a declaration of intent, prospective
spouses are joined by a personal communion. The willingness to take re-
sponsibility for the marriage thus created is a remarkable challenge fac-
ing the persons entering into marriage. Founding a marriage on feelings
- and often emotions - does not suffice, because they are ephemeral. Love
should be learnt and lived in freedom and responsibility, best if within
the bosom of one’s family. Only then the declaration of intent — the mar-
riage — will be the beginning of a common yet difficult path - to keep that
first “yes” forever, making life together a beautiful adventure. The process
of building interpersonal references still poses a challenge, and its success
depends on respect for the rights of all people.
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Abstract

The 1983 Code of Canon Law does not contain any norms regulating the eco-
nomic activity of ecclesiastical juridic persons. This does not mean, however, that
canon law has no regard for that. The ecclesiastical legislator’s concern for the su-
pervision of economic activity is expressed in the regulation of rather complex ways
of managing church property, including the special act of its alienation, and deter-
mination of penal sanctions for violating the relevant rules.

The penal norm of Canon 1377 that was previously in force, penalizing the al-
ienation of church property without the requisite permission, has now been signif-
icantly extended. Pope Francis, reforming Book VI of the Code of Canon Law, ex-
panded the scope and principles of penal liability for economic abuses by redacting
Canon 1376 anew. The norm of this provision penalises the offence of misappro-
priating or preventing the gaining of benefits from church goods (which was previ-
ously absent from the Code) and the offence of performing unlawful acts in the ad-
ministration of church goods (which has been significantly extended). Reflecting
on the penal aspect of administration of church property, the article attempts
to answer the following questions: What are these offences? What was the legis-
lator’s intention? What is the essence of the penal law reform in the area at hand?
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Abstrakt

Kodeks Prawa Kanonicznego z 1983 r. nie zawiera zadnych norm, ktére by dzia-
talnos¢ gospodarczg koscielnych oséb prawnych regulowaly. Nie oznacza to jednak,
ze prawo kanoniczne w tej kwestii pozostaje obojetne. Troska ustawodawcy kosciel-
nego o nadzér dzialalno$ci gospodarczej wyraza si¢ bowiem regulacja dos¢ rozbu-
dowanego sposobu zarzadu dobrami koscielnymi, w tym jej szczegélnym aktem
- alienacjg majatku, a takze okresleniem sankgji karnych za naruszenie obowigzu-
jacych w tej materii regut.

Obowigzujaca do tej pory norma karna kanonu 1377, penalizujgca alienacje
débr koscielnych bez przepisanego prawem zezwolenia, zostala znaczaco rozbu-
dowana. Papiez Franciszek reformujgc Ksiege VI Kodeksu Prawa Kanonicznego
poszerzyl zakres i zasady odpowiedzialno$ci karnej za naduzycia gospodarcze re-
dagujac na nowo kan. 1376. Norma tego przepisu penalizuje przestepstwo sprze-
niewierzenia lub utrudnienia osiggniecia korzysci z ddébr ko$cielnych (ktorego
nie byto w dotychczasowym kodeksie) oraz przestepstwo bezprawnych czynnosci
w zarzagdzie dobrami koscielnymi (ktére zostalo znaczaco rozbudowane). Artykut
podejmujac refleksje nad aspektem karnym zarzadu dobrami ko$cielnymi jest wiec
probg odpowiedzi na pytania: Na czym polegaja te przestepstwa? Jaki byt zamyst
ustawodawcy? Co jest istota reformy prawa karnego dokonanej w omawianym
zakresie?

Slowa kluczowe: dziatalno$¢ gospodarcza, majatek koscielny, prawo karne, akty za-
rzadu, alienacja

Introduction

From the very beginning, the Church has used temporal goods in car-
rying out its mission of human salvation, not profitably and commercially,
but to attain its proper goals. These essentially are: 1) organisation of divine
worship; 2) provision of decent maintenance for clergy and other workers
of the Church; 3) conducting works of the apostolate and charity, especially
for the sake of the needy [Wojcik 1987, 48].

The pursuance of these goals can vary greatly. In fact, ecclesiastical
juridic persons may not only erect temples, manage cemeteries, run re-
treat houses, educational-welfare and childcare establishments, or hospi-
tals, pharmacies, soup kitchens or night shelters, or engage in the manu-
facture and sale of devotional items, but may also conduct, for example,
broadly-defined publishing and media activity, including the production
of audiovisuals, rent and lease real estate.
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Without delving into this issue, for the reasons of order we should only
mention that under Polish law ecclesiastical entities can have the status
of entrepreneurs and conduct business activity.! Indeed, neither the Pol-
ish Constitution® nor the Concordat, the latter regulating relations between
the Polish state and the Catholic Church in Poland,’ nor the Act of 17 May
1989 On Guarantees of Freedom of Conscience and Religion,* nor any oth-
er of the laws in force, including specific “denominational laws” regulating
the relationship between the Polish state and individual churches and other
religious organisations, prohibits legal persons in the Church from conduct-
ing business. These normative acts not only do not impose such restric-
tions, but it can be seen that these acts contain regulations directly relevant
to the economic activity of churches and religious organisations.

To illustrate, Article 22(1) of the Concordat and (respectively) Arti-
cle 21a of the Act of 2 July 2004 On Freedom of Economic Activity (su-
perseded by the Act of 6 March 2018 - The Entrepreneurs Act®), clearly
stipulates that activities serving humanitarian, charitable and welfare, sci-
entific and educational-care purposes pursued by legal entities of churches
and other religious organisations are legally equal to activities serving sim-
ilar purposes and carried out by state institutions, with a number of acts
containing norms regulating issues such as taxation of income from busi-
ness operation of ecclesiastical legal persons. Next, Article 55(2) of the Act
of 17 May 1989 On the Relations between the State and the Catholic Church
in the Republic of Poland® provides that ecclesiastical legal persons are
exempt from taxation on income from their non-economic activities,
and in paragraph 3, the law stipulates that income from the business oper-
ation of ecclesiastical legal persons and companies whose shareholders are
exclusively such persons is exempt from taxation in the part in which it was
allocated in the tax year or in the following year for worship, education-
al, scientific, cultural, charitable and welfare activities, catechetical facilities,

1 For more on this, see Swito 2022, 5-22.

2 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 1997, item 483
as amended.

3 Concordat between the Holy See and the Republic of Poland of 28 July 1993, Journal
of Laws No. 1998, No. 51, item 318 [henceforth: Concordat].

4 Journal of Laws No. 1989, No. 29, item 155 as amended.

5 Journal of Laws No. 2018, item 646.

6 Journal of Laws No. 1989, No. 29, item 154 as amended.
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conservation of historical monuments, and for religious investments re-
ferred to in Article 41(2), and those church investments referred to in Arti-
cle 41(3) involving catechetical facilities, charitable and welfare institutions,
and repairs of them.

Thus, as illustrated by the practice of, for example, the Catholic Church
in Poland, church legal persons actively participate in civil law transactions,
can have the status of entrepreneurs and conduct business. This activity,
on the one hand, is governed by the norms of civil law, which, according
to the rule expressed in Canon 1290 of the 1983 Code of Canon Law,’ are
canonised by the ecclesiastical legislator. On the other hand, the activity
of ecclesiastical entities — since it is pursued not within private and per-
sonal property, but within church property, that is, belonging to the entire
community of the People of God - should be carefully supervised by eccle-
siastical authority (Canon 1276).

The CIC/83 does not contain any norms governing the economic activ-
ity of church legal entities, which is not to say that canon law disregards
this issue. It follows that the ecclesiastical legislator’s concern for the su-
pervision of economic activity is manifested in the regulation of a rather
elaborate system for managing church property, including the special act
of alienation of property, and in the definition of penal sanctions for viola-
tions of the rules in force in this matter.®

The previously operative penal norm of Canon 1377, penalising the al-
ienation of ecclesiastical goods without a requisite permission,” has been
significantly extended. In his reform of VI of the 1983 Code, Pope Francis
broadened the scope and principles of criminal liability for economic mis-
conduct by redrafting Canon 1376.

Accordingly, the following are to be punished with the penalties men-
tioned in Canon 1336 § 2-4, subject to the obligation of redressing the harm:
“1° a person who steals ecclesiastical goods or prevents their proceeds from

7 Codex Iuris Canonici auctoritate Ioannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars II, p. 1-317; English text available at: https://www.vatican.va/archive/cod-iuris-
canonici/cic_index_en.html [henceforth: CIC/83]; legal state as of 18 May 2022.

8 For more on this, see Swito 2010; Tomkiewicz 2013; Swito 2014, 595-609; Swito
and Tomkiewicz 2014, 415-34; Swito and Tomkiewicz 2017, 393-408.

9 Canon 1377: “A person who alienates ecclesiastical goods without the prescribed permission
is to be punished with a just penalty.”


https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
https://www.vatican.va/archive/cod-iuris-canonici/cic_index_en.html
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being received; 2° a person who without the prescribed consultation, con-
sent, or permission, or without another requirement imposed by law for va-
lidity or for lawfulness, alienates ecclesiastical goods or carries out an act
of administration over them” The second paragraph provides that the fol-
lowing are to be punished justly, including by being removed from office,
subject to the obligation of redressing the harm: 1° a person who through
grave personal culpability commits the offence mentioned in § 1, n. 2; 2°
a person who is found to have been otherwise gravely negligent in adminis-
tering ecclesiastical goods”

Thus, the norm of this provision penalises misappropriation or prevent-
ing the gaining of benefits from church property (which was not featured
in the 1983 Code) and unlawful acts in the administration of ecclesiastical
goods (which has been significantly expanded).

What are these offences? What was the legislator’s intention? What is
the essence of the penal law reform executed in the area in question? Let us
reflect on this, looking at the penal aspect of church property management.

1. The offence of misappropriation (embezzlement) of ecclesiastical
goods or preventing the gaining of benefits from them

The offence of “misappropriation,” known otherwise as embezzlement,
is a qualified form of “appropriation,” which is found in many legislations
[So$nicka 2013, 80-83]. This crime differs from theft because the perpetra-
tor does not take a thing unlawfully, but it is entrusted to his care in good
faith in a stable manner.”” The person who entrusts (in canon law this is
the competent ecclesiastical authority, e.g., a bishop or higher superior) ex-
pects that the thing will be returned to him, will not be destroyed and will
be used for its intended purpose. So, when committing embezzlement,
the perpetrator abuses the trust of the entrusting person. He appropriates
the thing - in other words, he handles it as if he owned it."!

10 Tt seems that the interpretation of the norm of Canon 1376 in Komentarz do Kodeksu Prawa
Kanonicznego, Vol. 4/2: Ksiega V1. Sankcje karne w kosciele is flawed since the legislative
term ‘misappropriate’ (substraho) is assigned the meaning of the term ‘theft’ (furo) [Kaleta
2022, 241-42]. This is because the legislator does not speak of the unlawful taking of things,
that is theft, but precisely about misappropriation, which is a different thing.

11 This is sometimes said of a pastor who treats his parish as his own ranch or a private farm.
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Misappropriation is thus a new offence that Pope Francis introduced
into the CIC/83. This penal norm is addressed to all those who have been
entrusted with the administration of material goods by the ecclesiastical au-
thority: diocesan bishops with regard to the diocesan property, finance of-
ficers with regard to the property of religious institutes and provinces or di-
oceses, pastors with regard to parish property, seminary rectors with regard
to seminary property, etc. This is because church property, as mentioned
above, is not private property, but the property of the entire People of God,
and therefore it should not only be managed in such a way that it does not
suffer any damage, but, according to the Parable of the Talents, should be
multiplied. This principle and wish were expressed by the ecclesiastical leg-
islator in the norm of Canon 1284, which mentions the qualities of a good
host who administers ecclesiastical property.!* The criminal norm intro-
duced by Pope Francis is thus a penalisation of failure to deliver on these
duties. Not only activities involving a wilful depletion of church property
(e.g. through unfavourable and undervalued sale, exchange or lease) are
penalised, but also acts involving the omission or, put differently, failing
to exercise due care (e.g., non-collection of due proceeds from the property
owned or lack of care necessary for the protection of premises).

12 Canon 1284: “§ 1. All administrators are bound to fulfil their function with the diligence
of a good householder. §2. Consequently they must: 1) exercise vigilance so that the goods
entrusted to their care are in no way lost or damaged, taking out insurance policies for this
purpose insofar as necessary; 2) take care that the ownership of ecclesiastical goods is
protected by civilly valid methods; 3) observe the prescripts of both canon and civil law
or those imposed by a founder, a donor, or legitimate authority, and especially be on guard
so that no damage comes to the Church from the non-observance of civil laws; 4) collect
the return of goods and the income accurately and on time, protect what is collected,
and use them according to the intention of the founder or legitimate norms; 5) pay
at the stated time the interest due on a loan or mortgage and take care that the capital debt
itself is repaid in a timely manner; 6) with the consent of the ordinary, invest the money
which is left over after expenses and can be usefully set aside for the purposes of the juridic
person; 7) keep well organized books of receipts and expenditures; 8) draw up a report
of the administration at the end of each year; 9) organize correctly and protect in a suitable
and proper archive the documents and records on which the property rights of the Church
or the institute are based, and deposit authentic copies of them in the archive of the curia
when it can be done conveniently. § 3. It is strongly recommended that administrators
prepare budgets of incomes and expenditures each year; it is left to particular law,
however, to require them and to determine more precisely the ways in which they are to be
presented.”
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In addition, the norm of Canon 1376, 1° also penalises the con-
duct of the church property administrator, which is intended to impede
the gaining of benefits from that property. This can occur, for example,
when the previous administrator refuses to give his successor the docu-
mentation to enable the handling of the assets, or when, despite requesting
an appropriate approval, there is a significant delay in making a (any) de-
cision or in calling a meeting of the body that is competent to grant such
approval.

2. The offence of performing unlawful acts in the administration
of ecclesiastical property

Another proscribed act penalised by the norm of Canon 1376, 2° is
the offence of committing unlawful acts in the administration of church
property. Thus, here we speak of an act that does not involve ordinary
administration of church property, or an alienating act that is a special
form of it, while lacking the legally required consultation, consent or per-
missions, or fulfilling any other requirement mandated by law for validity
or legitimacy.

2.1. The lack of prescribed consultations, consent or permissions
in the performance of acts that do not involve ordinary
administration of ecclesiastical property

According to the CIC/83, acts not involving ordinary administration
are: “major acts of administration” (actus maioris momenti) and “acts of ex-
traordinary administration” (actus extraordinariae administrationis), as well
as “acts that exceed the limits and manner of ordinary administration”
[Swito 2015, 105-16].

The first two terms appear in Canon 1277 and refer to acts of admin-
istration placed by the diocesan bishop with respect to diocesan goods.
The third term occurs in Canon 1281 and refers to administrators
of ecclesiastical legal persons subordinate to the diocesan bishop. According
to the norm in question contained in Canon 1376 § 1, 2°, these administra-
tors violate the law if they place such acts unless they requested consulta-
tion or permission from entities prescribed by law.
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The situation of administrators of ecclesiastical juridic persons sub-
ject to the diocesan bishop, the situation - in principle — appears simple.
These administrators (e.g., pastor, rector of a seminary) must obtain written
consent from their ordinary before placing acts that go beyond the limits
and manner of ordinary administration. Now, which acts exceed the lim-
it and manner of ordinary administration, according to Canon 1281 § 2,
should be determined by the statutes of these ecclesiastical legal entities. If,
however, statutes do not specify that, this is the role of the diocesan bishop,
who, having heard the opinion of the finance council, should make a list
of such acts for persons under his authority. It is a separate issue how such
lists function in individual dioceses, and whether and how aware admin-
istrators are of the need to obtain written permission from their ordinary.

However, acts of administration placed by the diocesan bishop with re-
spect to diocesan goods pose a greater problem. Indeed, the difference be-
tween “major acts of administration with respect to the material condition
of the diocese” (actus maioris momenti) and “acts of extraordinary adminis-
tration” (actus extraordinariae administrationis) remains an open issue in le-
gal science, raising fundamental questions. It happens that this distinction
has a great deal of practical importance. For acts of administration of great-
er importance, the diocesan bishop should only hear the opinion of the fi-
nance council and the college of consultors, while for acts of extraordinary
administration, the diocesan bishop should obtain the consent of these
bodies for validity. Both failing to obtain the consent of the indicated per-
sons for acts of extraordinary administration and failing to consult them
when placing acts of greater importance will cause the invalidity of the act
of administration taken by the diocesan bishop and consequently his penal
liability. Under Canon 1277, the Polish Bishops’ Conference should deter-
mine which acts should be classified as acts of extraordinary administra-
tion, but to date such a list has not been made.”

In other countries, for comparison, the bishops’ conferences of Panama,
Argentina, Canada or Colombia have developed a concrete list of acts consid-
ered as those of extraordinary administration, and the Bishops’ Conference

13 The Council of Diocesan Bishops, on 26 August 2012, adopted indications - in the form
an instruction - on the management of ecclesiastical material goods. However, they are not
binding within the meaning of Canon 1277 - see the Message of the Bishops of Jasna Géra
dated 26 August 2012.
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of Italy has additionally set specific amounts. Others, such as the bishops’
conferences of San Domingo, Luxembourg, Brazil, and the Philippines took
as their point of reference the material or monetary value of the under-
taking, regardless of its nature, setting a maximum amount or a so-called
the amount relative to the annual budget of the diocese or to some oth-
er criterion (Austria, Germany). Other conferences of bishops, for exam-
ple, in Peru, Honduras, Mexico, Puerto Rico, and Portugal, considered acts
of extraordinary governance to be those that exceed the ordinary budget,
while the Bishops’ Conference of the Netherlands adopted a mixed system
[Dubiel 2007, 54-55].

2.2. The lack of prescribed consultations, consent or permissions
in the performance of acts of alienation of church property,
which are a special form of extraordinary administration

The obligation to obtain consultations, consent or permissions required
by law, or to meet any other prescribed requirement law for validity or le-
gitimacy, also requires acts of alienation, which are a special form of acts
of extraordinary administration. Before we move on to specify entities to be
consulted or give consent to alienation, and define, then, who is the ad-
dressee of the penal norm of Canon 1376 § 1, 2°, we need to recall briefly
the structure of alienation itself and its object.

The term ‘alienation’ is used by the CIC/83 in two senses: sensu stric-
to and sensu largo. Alienation in the strict sense is any legal act that re-
sults in the transfer of ownership of the ecclesiastical property of a given
public ecclesiastical juridic person to another ecclesiastical or secular en-
tity through sale, exchange or donation. On the other hand, alienation
in the broad sense is any other legal action as a result of which the prop-
erty of a public ecclesiastical juridic person, albeit not disposed of, is
at risk of deterioration as a result of the actions taken (e.g., mortgage, lease
or rental). The regime required for acts of alienation — which when not ob-
served gives rise to criminal liability under Canon 1376, 2° - is common
to alienation: in the strict and broad senses [Swito 2010, 89-92].

This legal regime involving the obligation to obtain appropriate per-
missions to alienate does not apply to every asset of a church legal enti-
ty, but only to assets of a certain value or type. The object of alienation
will thus be as follows: the so-called patrimonium stabile, things donated
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to the Church by virtue of a vow, things of high artistic or historical value,
relics, paintings serving as objects of veneration, and desacralised churches.

This principle is further specified in Canon 1292, which provides that
if the value of the property intended to be alienated falls between the lowest
and highest amounts determined for its own region by the episcopal con-
ference (in Poland, the limits are now €100,000 and €1.7 million, respec-
tively),'* the competent authority in the case of legal persons not answering
to the diocesan bishop is determined by their own statutes, while for other
entities this entitlement is determined by the diocesan bishop with the con-
sent of the finance council and the college of consultors and those con-
cerned (§ 1). If, however, the value of the alienated goods exceeds the maxi-
mum amount (which in Poland is now €1.7 million), or if the case concerns
things donated to the Church by virtue of a vow (donaria votiva), as well
as things of high artistic or historical value, for the validity of the aliena-
tion, the permission of the Holy See is additionally required (§2). As re-
gards things donated to the Church by reason of a vow, and things that are
precious for artistic or historical reasons, the Holy See’s consent to aliena-
tion is required regardless of the value of these things.

It should be mentioned here that a request for the consent of the Holy
See should include a reasoned request from the diocesan bishop and a cer-
tified excerpt from the minutes of the meeting of the college of consultors
and the meeting of the finance council, in which these bodies consented
to the alienation (the minutes should indicate the existence of a quorum),
and a valuation of the alienated item.

With regard to the subject of alienation, in turn, it should be highlighted
that the regulation of alienation activities involves only ecclesiastical goods,
i.e., property owned by public juridic persons in the Church (personae iu-
ridicae publice).

Canon 116 § 1 provides that public juridic persons are groups
of persons or things, established by the competent ecclesiastical au-
thority to perform on behalf of the Church, within the scope designated

14 Polish Bishops’ Conference, Dekret 0gélny z dnia 11 marca 2021 r. w sprawie podwyzszenia
sumy maksymalnej alienacji [General Decree of 11 March 2021 on Increasing the Sum
of Maximum Alienation], https://episkopat.pl/dekret-ogolny-konferencji-episkopatu-polski-
z-dnia-11-marca-2021-r-w-sprawie-podwyzszenia-sumy-maksymalnej-alienacji [accessed:
01.08.2022].


https://episkopat.pl/dekret-ogolny-konferencji-episkopatu-polski-z-dnia-11-marca-2021-r-w-sprawie-podwyzszenia-sumy-maksymalnej-alienacji/
https://episkopat.pl/dekret-ogolny-konferencji-episkopatu-polski-z-dnia-11-marca-2021-r-w-sprawie-podwyzszenia-sumy-maksymalnej-alienacji/
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for them and in accordance with the law, their own tasks assigned to them
for the public good; other legal entities are private persons.

Within the meaning of CIC/83, the subject of alienation will not be
private ecclesiastical juridic persons or such church organizational units
that do not have their own legal personality and operate only within
the church legal entity that established them. The latter category includes
unincorporated manufacturing, service and commercial establishments,
charitable and welfare institutions, schools and other educational facilities.
For the alienation of property held by these entities, the alienating entity
will be the church legal person within which a particular organisational
unit operates.

Each alienation must be a legitimate and valid act. The conditions
of a legitimate alienation are specified in Canon 1293, which in § 1 stip-
ulates that for an alienation whose value exceeds the lowest specified sum,
the following are required: a just cause, valuation of the alienated thing,
and also, as per § 2 of this prescript, the observance of other precautions
prescribed by the legitimate authority.

The just causes (iusta causa) mentioned in Canon 1293 § 1, 1° include
but are not limited to “urgent necessity, evident advantage, piety, charity,
or some other grave pastoral reason.”

The requirement for valuation of the alienated item is connected with
the content of Canon 1294 § 1, which stipulates that “an asset ordinarily
must not be alienated for a price less than that indicated in the appraisal”
The valuation referred to in this prescript must be carried out by at least
two experts, who are proficient in the field relevant to the studied object.
The requirement of valuation of the alienated thing applies not only to al-
ienation in the form of a sale of property, but also to acts of alienation tak-
ing the form of an exchange of goods. This is because only the knowledge
of the real value of the alienated thing enables one to fully and judiciously
assess whether the intended exchange will be adequate and whether its per-
formance will not harm any of the parties.

With regard to the “precautions” mentioned in 1293 § 2, it should be
noted that the said provision does not specify what precautions are to be
taken, leaving this to the competent authority - that is, one competent
to give consent to alienation - to adapt the regulation in question to local
conditions and the current economic and social situation. Such a precaution
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could be, for example, ordering a public auction or announcement, requir-
ing that transactions be carried out based on the parity of the convertible
currency, or requiring alienation only to a certain category of entities.

It is also worth mentioning that according to Canon 1998, “unless
an asset is of little value, ecclesiastical goods are not to be sold or leased
to the administrators of these goods or to their relatives up to the fourth
degree of consanguinity or affinity without the special written permission
of competent authority”

Among other conditions for the legitimacy of alienation is also the ban
on incurring debts that cannot be repaid in “a period that is not too long”
and on which interest cannot be paid from ordinary income (Canon 639
§ 5). This guarantee norm is addressed only to religious and religious
institutes.

As for alienation, it is subject to three basic conditions for its validity: 1)
observing the requirements of state law, 2) consent granted by competent
bodies, and 3) the specification of parts previously alienated.

The norm of Canon 1290 provides: “The general and particular provi-
sions which the civil law in a territory has established for contracts and their
disposition are to be observed with the same effects in canon law insofar
as the matters are subject to the power of governance of the Church unless
the provisions are contrary to divine law or canon law provides otherwise,
and without prejudice to the prescript of can. 1547 It follows clearly from
the wording of this prescript that for alienations taking place in the territo-
ry of the Republic of Poland, canon law has adopted as own the rules pro-
vided by civil law regarding the object, form, clauses, conditions, fees, etc.,
as well as the rules relating to the validity of obligations and legal actions.
The requirement to observe state regulation is therefore a manifestation
of the so-called canonisation of civil law.

If the alienated thing is divisible, the parts previously alienated must be
listed in the application for alienation. This is intended to prevent the grad-
ual alienation of a divisible thing and thus omit the requirement of obtain-
ing the prescribed consent stipulated in the alienation procedure. Non-com-
pliance, as per Canon 1292 § 3, results in the invalidity of consent.

A corresponding principle should be applied to cases of simulta-
neous alienation of multiple goods. Although this rule is not explicit-
ly provided by Canon 1293 § 3, the directives in this regard are laid out
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in the interpretation of the Pontifical Commission for the Authentic Inter-
pretation of the Canons of the Code of 20 July 1929. Thus, in the case of si-
multaneous alienations of different goods held by one entity, the individual
values of alienation should be summed, and on the basis of their aggregate
value the body competent to grant consent should be determined. This rule
is intended to exclude possible attempts to diminish the real sum of aliena-
tion and thus disregard the competence of the Holy See.

Now, turning to the specification of the addressee of the analysed pe-
nal norm of Canon 1376 § 1, 2° in the context of acts of alienation that
involve the obligation to obtain requisite consultations, consent or per-
missions, or to meet any other requirements prescribed by law for validi-
ty or legitimacy, administrators of church property should be mentioned
first. It follows that when undertaking actions related to alienation per-
formed on behalf of legal entities (as their constituent bodies), they are di-
rectly obligated to obtain the permissions. On the other hand, those who
are indirectly involved in the alienation process cannot be excluded from
criminal liability either: the diocesan bishop, the members of the finance
council and the college of consultors. Alienation, indeed, is a mechanism
that requires the participation of not only of the administrators themselves,
but also other subjects who supervise alienation by issuing appropriate
permissions. This interpretation of the penal norm under analysis is not,
therefore, extensive, but it takes into account its context - its ratio legis is
to enhance protective measures and increase vigilance in the administration
of church property, indirectly involving all participants.

3. Penal sanction

The penal sanction for misappropriation of church property or prevent-
ing the gaining of respective benefits, as well as the offence of perform-
ing unlawful acts in the administration of church goods, are — in addition
to the duty to repair harm - the expiatory penalties enumerated in Canon
1336 § 2-4, affecting the offender either permanently or “for a determined
or an indeterminate period™ 1) an order to or prohibition against residing
in a specific place or territory; 2) an order to pay a fine or a sum of mon-
ey for ecclesiastical purposes, at rates established by an episcopal confer-
ence; 3) a ban on exercising in all places or in a specified place or territo-
ry or outside of them all or some offices, duties, ministries or functions,
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or “only certain tasks attaching to offices or duties”; 4) a prohibition against
“performing all or some acts of the power of order”; 5) a prohibition against
“performing all or some acts of the power of governance”; 6) a ban on “ex-
ercising any right or privilege or using insignia or titles”; 7) a prohibition
against “enjoying an active or passive voice in canonical elections or taking
part with a right to vote in ecclesial councils or colleges”; 8) a ban on “wear-
ing ecclesiastical or religious dress”; 9) a deprivation “of all or some offic-
es, duties, ministries or functions, or only of certain functions attaching
to offices or duties”; 10) a deprivation of “the faculty of hearing confessions
or of preaching”; 11) a deprivation of “a delegated power of governance”;
12) a deprivation of “some right or privilege or insignia or title”; 13) a dep-
rivation of “all ecclesiastical remuneration or part of it, in accordance with
the guidelines established by the episcopal conference, without prejudice
to the provision of can. 1350 1350 § 17; 14) dismissal from the clerical state.

In addition, a just penalty, including deprivation of office, is provided
for the offences of conducting unlawful acts in the management of ecclesi-
astical goods, if committed unintentionally but in a gravely culpable man-
ner, as well as through grave negligence (Canon 1376 § 2).

Conclusions

In our attempt to answer the question posed earlier about the essence
of the reform in question, we can say that our analysis of the regulation
considered in the reality of the Church today affords two conclusions.

First, the amendment no doubt enhances the control of asset manage-
ment in the Church. The previous norm of Canon 1377, which penalised
the alienation of church property without a prescribed permission, did not
seem to take into account either other forms of administration or the re-
sponsibility of administrators in the context of all abuses that were possible
with regard to such management. In such a state of affairs, this penaliza-
tion was, shall we say, significantly “watered down” Therefore, it can hardly
be acknowledged that the Church’s temporal goods are protected in a way
that is consistent and adequate to the role these goods are supposed to play
in the Church’s activities.

The amendment discussed here both expanded the subjective scope
of the aforementioned regulation, adapting it to the phenomena that are
taking place vis-a-vis the circulation of property today (both ecclesiastical
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and secular), and expanded - rightly so - the circle of entities bearing such
responsibility. Thus, it has increased the relevance of the relationship be-
tween the powers associated with asset management and the liability result-
ing from it.

Second - and this is apparently a general reflection - the amendment
is clearly part of the discourse taking place in the Catholic Church’s con-
temporary doctrine of penal law. This discourse revolves around the the-
sis that the promulgation of the CIC/83 was followed by the announce-
ment of the end of “true and proper criminal law” [Gerosa 1999, 226].
The thesis also implies — given the evolution of the philosophy of punish-
ment in the canonical order that occurred in the late 20th century plus
the associated exaggeration of pastoral considerations — that punishment
has become a kind of last resort, and not always necessary.

The norm of Canon 1376, as it is today, is a powerful indication that
penal law is an important instrument of pastoral influence. Its application
serves both the good of the offender - his punishment serves to evoke re-
pentance in him - and the good of the entire ecclesiastical community,
which in this case is the basis of its economic functioning. For in some
cases, as life shows, merely “appealing” will not suffice.
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