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Abstrakt

Jak wiadomo, sady apelacyjne sa czescig systemu sgdownictwa w niemal kazdym kraju -
wzwigzku zczym strony (w tym korporacje) moga wnie$¢ apelacje w celu ponownegorozpa-
trzenia orzeczenia sadu pierwszej instancji. W ten sposéb strona przegrywajgca ma szanse
naweryfikacje decyzji sadu pierwszej instancji przez sady apelacyjne—w celu ustalenia, czy
sad pierwszej instancji prawidtowo zastosowat prawo, czy tez nie. Rola Sadu Apelacyjnego
w Gruzji znacznie wzrosta po nowelizacji gruzinskiego kodeksu postepowania cywilnego
z 28 grudnia 2007 r. W wyniku tych zmian skomplikowaly sie przestanki dopuszczalno-
Sci skargi kasacyjnej, a jednocze$nie wzrosta rola i znaczenie sgdu apelacyjnego. Zgodnie
z wprowadzonymi zmianami — w wiekszoéci spraw Sad Apelacyjny stat sie sgdem ostat-
niej instancji. Wszystko to natozyto jeszcze wiekszg odpowiedzialno$é na Sad Apelacyjny.
Gruzja ma niekompletny (ograniczony) model apelacji. Oznacza to, ze zasadnos¢ apelacji
jest sprawdzana na podstawie okolicznoéci faktycznych oraz dowodéw przedstawionych
i zbadanych przez sad pierwszej instancji. Jesli chodzi o nowe fakty i dowody, ich przed-
tozenie sadowi apelacyjnemu jest dozwolone tylko w przypadkach przewidzianych przez
prawo. W wyniku przeprowadzonych zmian zakres uprawnien i obowigzkéw Sadu Apela-
cyjnego zostat jeszcze bardziej rozbudowany.

Stowa kluczowe: sad apelacyjny, dopuszczalnosé apelacji, prawo cywilne.

Introduction

A prerequisite for legal order and security is the effectiveness of the justice
system and effectiveness of justice implies independent, impartial and fair

* Nino Tsikoridze - PhD Candidate at Sulkhan-Saba Orbeliani University, Tbilisi, Georgia (affiliation),
Assistant at Akaki Tsereteli State University, Kutaisi, Georgia; https://orcid.org/0000-0002-9247-1218;
n.Tsiqoridze@sabauni.edu.ge.



EPPiSM nr3/2024/71 | 37
www.eppism.ewspa.edu.pl

proceedings.! It is possible to develop legal norms in such a way that the judge
is given the right to fill in the gaps that the legislator has not yet resolved and
the Court of Appeal has the most significant role in this process.? Appeal,
as one of the most important part of the judicial system, exists in almost all
countries®. Protection of procedural rights and guarantees must be ensured
for the persons involved in the judicial process.*

Justice in Georgia is administered on the basis of the principles of com-
petition and protection of equality. Everyone has the right to go to court to
protect their rights which is recognized by the principles of international law.
The guaranteed right to go to court implies not only that any person has the
right to go to court to protect his right, but also the obligation of the court
to discuss any case fairly.> Review of the case in the appellate manner means
that the appellate court will review the case again and substantially. Appellate
courts review court decisions, not trials. It checks how correctly the court of
first instance applied the legal norm.°

In Georgia Appeal procedures in the Court of Appeal are regulated by the
Civil Procedure Code of Georgia. Every person has the right to be protected by
the court. The court will start consideration of the case with the statement of
the person who applies to it to protect his rights or interests stipulated by the
law. In civil proceedings, the decision issued by the court of first instance can
be appealed by the parties or third parties with an independent claim. First
of all, the court of Appeal checks whether the claim is admissible or not. The
civil procedure legislation provides for the certain prerequisites for the ad-
missibility of an appeal, in the presence of which the appeal can be accepted.”

The Prerequisites for the Admissibility of an Appeal

The appellation exists in almost all countries, which are characterized by
both similar and different features. These differences are due to the fact that
there are two types of appeals. These are complete and incomplete appeal.?
Incomplete appeal is typical for the Georgian court system in which the mer-
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its of the appeal is examined according to the factual circumstances and the
evidence which was presented to the first instance court and which was exam-
ined and evaluated by this court.’ In the case of an incomplete appeal, the sub-
mission of new facts and evidence is admissible in the appeal proceedings.™

Decisions of the city (district) court, which have not yet entered into legal
force, may be appealed in the Court of Appeal. Similarly, according to § 511 of
the German Civil Code, final decisions of the court of first instance are subject
to appeal.! The parties, third parties with an independent claim, co-partici-
pants within the limits of their rights determined by their participation, and
priors who do not appear in the case as parties but whose rights and duties
have been determined by a court decision have the right to appeal.’? It is im-
portant to research the prerequisites for the admissibility of civil cases in the
courts of appeal and the highest instance, because when the party does not
get the desired result in the court of first instance, it tries to fill this gap by
appealing to the court of appeal.®

First of all, what the appellate court does in the case of an appeal against
the decision of the first instance is to check the admissibility of the appeal.
The appellate court indicates in many of its decisions that if the appellate
complaint meets the prerequisites for admissibility, then the caseis no longer
returned to the court of first instance and the appellate court itself makes deci-
sions on the said case.* The Civil Procedure Legislation of Georgia provides for
the prerequisites for the admissibility of an appeal, in case of satisfaction of
which the Court of Appeal is entitled to accept the appeal in the proceedings.
This article examines these prerequisites in detail.

Term

First of all, it isimportant whether the 14-day deadline for filing an appeal
is respected. As it is mentioned, the term for filing an appeal is 14 days.” The
extension and recovery of this period is not allowed and it starts from the mo-
ment of delivery of the reasoned decision to the party. The moment of transfer
of the decision is considered to be the handing over of the copy of the reasoned
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decision to the party. If a person with the right to file an appeal is present at
the announcement of a reasoned decision, the term for filing an appeal starts
from the moment of its announcement.'

The moment of delivery of the decision should be considered when the
party is given a certified copy of the decision in his hand in court, which he
must confirm with his signature on the document of the decision, or the time
of sending it to the party. The time when the copy of the decision was delivered
to the post office or courier in accordance with the procedure established by
the procedural legislation of Georgia should be considered as the time of for-
warding, which isindicated on the envelope in which the copy of the decision
isplaced. There must be a notice in the case that according to thisrule. A copy
of the sent decision was handed over to the addressee.

It should be noted that when the claim is not complete, the court sets an
appropriate deadline for filling the gap, which is counted from the date of
delivery of the judgment to the party.

After accepting the claim in the proceedings, the court sends a copy of the
claim to the defendant and sets an appropriate deadline for submission of the
counterclaim, and after the submission of the counterclaim, its copy is sent
to the plaintiff.

The Jurisdiction of the Court of Appeal

In some categories of cases, it is obvious that the case is the subject of ju-
dicial review but in some disputes the claimant is obliged to prove that the
case is under the jurisdiction of the Court of Appeal. This kind of proof is
different from the justification of the claim or counterclaim. If the claimant,
while substantiating his right, presents the facts and evidence in detail in the
description and motivational part of the claim, the issue of departmental sub-
ordination or apprehension does not require such detailed argumentation.
But it should be clear from the statement of claim that this dispute is under
the jurisdiction of the court and is not within the competence of another
body. For this, it is enough to clearly define the nature of the disputed legal
relationship and the subjective composition of this relationship.

The judge is obliged to refuse to accept the statement of claim, if it is not
under the jurisdiction of the court. In order for the court to accept the appli-
cation, the case must be under the jurisdiction of the court. Within 10 days the
court of appeal check whether the appeal is admissible or not."” If, as a result

16 T. Liluashvili, V. Khrustali, Commentary on the Civil Procedure Code of Georgia, Thilisi 2007, p. 632.
7 Civil Procedure Code of Georgia, Art. 374; Judgment of the Court of Appeal of March 23, 2015, N02§/1041-15;
Decision of the Civil Affairs Chamber of the Court of Appeal of Georgia of March 10, 2010, #3b/2740-10.
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of the examination, it is found that the appeal is admissible, the court issues
aruling on accepting the appeal for consideration.®®

It should be clear from the statement of claim that this dispute is subject
court and is not within the competence of another body. For this, it isenough
to clearly define the nature of the disputed legal relationship and the subjec-
tive composition of this relationship. For example, the plaintiff filed a lawsuit
about compensation for the damage caused to him, but at that time he did
not file a claim about compensation for moral damage. After that when the
plaintiff file a new claim about moral damage it is enough that he/she refer to
previous court decision and it is clear for the judge that there is no reason to
refuse to accept the claim. Therefore, courts can only decide those cases that
belong to their jurisdiction by law. In this way, the party that has correctly
defined the departmental subordination to the dispute court protects himself
or herself from the delay of the court process.*

The Content of the Appeal

It is important whether the content of the appeal meets the requirements
of the law. The courts of Appeal should pay special attention to the content of
the appeal®. The Court of Appeal reviews the decision on appeal from a fac-
tual and legal point of view. The Court of Appeal draws attention to the fact
that whether the defendant has presented a qualified defense to the claim. In
particular, if the response submitted by the defendant does not contain refer-
ences to the opposite circumstances of the factual circumstances stated in the
claim, and no relevant evidence is presented. Such a response will be treated
asanon-response, if the defendant did not indicate the counter arguments of
the claim at the preparatory session, If the arguments and proofs presented
by the defendant’s representative at the main session were not accepted by
the court on the grounds that the party failed to prove the existence of hon-
orable circumstances of their absence before the main session (preparatory
session). It isimportant why according the appellant believe that the decision
is unfair, what he/she requires, the circumstances that support the appeal
and the evidence that supports these circumstances are also significant. The
appellant must indicate the circumstances that justify his/her position and
provide the proofs that will confirm the stated circumstances. The appellate
court considers the location of the property, the date of its registration as the
factual circumstances which are undoubtedly established.?

18 Judgment of the Court of Appeal of March 27, 2015,N02§/1114-15.

9 T. Liluashvili, Civil Procedural Law, 2nd ed., Tbilisi 2005, p. 336.

20 Civil Procedure Code of Georgia, Art. 368.
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If the appeal does not meet the requirements stipulated by the law, the
court must instruct the appellant to fill in the gap, for which it will set a dead-
line, if the gap is not filled within this period, the appeal will no longer be
accepted and the court will leave the appeal unconsidered. For example, the
Court of Appeals in one of the cases considered that the proven factual cir-
cumstances legally justify the claim. In addition, there are no circumstances
preventing the decision to be made in absentia. That is why a decision on the
satisfaction of the claim should be made.?

In addition to, the precedent law of the European Court of Human Rights
establishes that the principle of equality of the parties, which is one of the
elements of the broad concept of a fair trial, requires each party to have a rea-
sonable opportunity to present its case under conditions that do not put it at
a significant disadvantage in relation to its opponent.

Cost of Appeal

It is important to clarify whether the value of the appeal corresponds to
the amount provided by law. An appeal is admissible only if its value exceeds
2 000 GEL®. This refers only to property legal disputes, as for non-property
disputes, any decision can be appealed, regardless of how much the value of
the subject of the non-property dispute was determined.

The cost of an appeal is determined by the extent to which the party wants
to change the appealed decision. For example, ,,B” against whom it was
brought the decision and by which he was ordered to pay 2000 GEL, appealed
the decision only partially, namely in the part by which he was ordered to pay
700 GEL in favor of the plaintiff. In this case, the price of the appeal is 700 GEL
(not 2000 GEL).*

The Legal Power of Appeal

It is important whether the representative submitting the complaint has
the authority to appeal the decision by the way of appeal. The person filing
the appeal may be a party’s representative, but that is not enough. He must
have the right granted and this must be specifically mentioned in the power
of attorney.

2 Decision of the Civil Affairs Chamber of the Court of Appeal of Georgia of March, 10, 2020, No2b/9213-19.
% Civil Procedure Code of Georgia, Art. 365.
2 T. Liluashvili, Civil..., p. 337.
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State Fee

The state fee is paid by the party in advance, therefore, if it has not been
paid by the appellant®, then the appellate court sets a deadline for the appel-
lant to fill the gap and pay the duty. If the fee is not paid, the Court of Appeal
won’t consider the appeal. It should be noted that the civil procedure legisla-
tion of Georgia provides for the postponement of the payment of court costs
orthereduction of their amount. The parties participating in the process have
the right to apply to the court for postponement of the payment of court costs
and reduction of their amount. Applications can be submitted at any stage of
the process. The application must indicate the circumstances that confirm the
validity of the request and provide certain evidence.

In Georgia, the law sets quite high rates of state fee. The main reason of this
is to prevent unfounded lawsuits. However, it should be noted that there are
special benefits for those people who, due to their financial situation, cannot
afford to pay the state duty. The procedural legislation of Georgia provides
for the postponement of the payment of the state duty or the reduction of
its amount. In particular, the parties participating in the process have the
right to apply to the court for the postponement of the payment of court costs
and the reduction of their amount. But in order to receive this benefits, it is
necessary to prove the existence of the relevant material situation. The party
is obliged to indicate in the statement the circumstances that confirm the
validity of the request and must submit unmistakable evidence. Evidence
can be a document about the amount of salary or pension, a document from
local authorities about the composition of the family, documents from the
employment agency, etc. The court or judge considers the submitted applica-
tion, after which it makes a decision on the postponement of the payment of
court costs or the reduction of their amount. The reason for this is to ensure
the equality of the parties and the right of anyone to apply to the court to
protect their rights.

Appellant Refusal

It should be noted that the party has the right to refuse the appeal. It is
important whether or not the appellant refused to appeal in accordance with
the law. The appellant has the right to refuse an appeal. Realization of this
right is associated with a certain legal consequence, in particular, the party

% Judgment of the Court of Appeal of October 04, 2016, No2§/1931-16; Judgment of the Court of Appeal of June
28, 2016, No25/2172-16; Judgment of the Court of Appeal of November 03, 2014, 25/6293-14.



EPPiSM nr3/2024/71 | 43
www.eppism.ewspa.edu.pl

that has declared such a refusal loses the right to appeal the decision by way
of appeal.?

It is important to distinguish the refusal to appeal a decision from the
refusal to appeal. The refuse of an appeal means that the appellant refuses
the appeal already filed by him, which is related to another result, namely, in
such a case, the appellate court issues a “judgment on the termination of the
appellate proceedings.”

Conclusion

The prerequisites for admissibility of the appeal are listed and discussed
in the mentioned article. If, upon examination of these prerequisites for ad-
missibility, it is found that any of them exist, the appellate court shall issue
a decision to fill the gap, if the gap is of its nature and content such that it can
be filled, and shall set a time limit for the appellant to fill the gap. If the de-
fectis not filled within the time limit set by this decision, the appellate court
shall issue a decision not to consider the appeal due to its inadmissibility. In
the case when there is no such condition of admissibility, which cannot be
corrected by its nature and content, and the appointment of a deadline for the
correction of the defect is completely irrelevant, then the courtissues a ruling
on refusing to accept and consider the appeal.

The institution of appellate courts strengthens the responsibility of
the first-instance courts, as they review the case both on factual and legal
grounds. The existence of appellate courts gives people confidence that if
the trial court fails to provide a fair decision, their rights will be protected
in a higher court.

Abstract

Asiswell known, appellate courts are part of the judicial system in almost every country
- whereby parties (including corporations) may file an appeal to review a first instance
court decision. In this way, the losing party has the chance to have the decision of the
first instance court reviewed by the appellate courts - to determine whether or not the
first instance court applied the law correctly. The role of the appellate court in Georgia
increased significantly after the 28 December 2007 amendments to the Georgian Civil
Procedure Code. As a result of these changes, the prerequisites for the admissibility of
a cassation appeal became more complicated, while the role and importance of the court
of appeal increased. According to the changes introduced - the court of appeal became

% T. Liluashvili, V. Khrustali, Commentary..., p. 634.
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the court of last instance in most cases. All this has placed even more responsibility on
the court of appeal.

Georgia has an incomplete (limited) appellate model. This means that the merits of the
appeal are tested on the basis of the facts and evidence presented and examined by the
court of first instance. As far as new facts and evidence are concerned, their submission
to the appellate court is allowed only in cases provided by law. As a result of the amend-
ments, the scope of powers and duties of the court of appeal has been further expanded.

Keywords: court of appeal, admissibility of appeals, civil law.
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