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Abstract. The theory of rational lawgiver uses an assumption of normativity of legal text. The au-
thors propose several definitions to express theoretical possibility and to show real cases of non-
normative fragments of integral (articulated) parts of legal texts and normative fragments of other
parts of legal text. Three types of normativity are defined: the broadest, broad, and strict. The notion
of normativity is connected with notions of redundancy and uselessness of legal texts. The authors
examine in this context five elements constituting legal system: (1) legal provisions — basic element
of the integral (articulated) part of a normative act, (2) fragments of legal provision, (3) elements
of the non-integral (non-articulated) part of a normative acts, (4) normative acts in their entirety,
(5) judgements of the constitutional court as sui generis interventions in the current legal text. The
analyze leads to showing four basic types of errors in legal provisions, which are dubbed: “doubles,”
“widows,” “orphans,” and “botches.” In closing remarks the authors signal perspectives of formu-
lation of a complex theory of redundancy and uselessness of legal text.

Keywords: normative act, legislation, legal text, normativity, normative change, redundancy, use-
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INTRODUCTION

We shall begin with a pharmaceutical metaphor. In any tablet, pharmacists di-
stinguish the active substance as well as fillers, lubricants or binders which do
not have curative properties. Among these other substances, there are plain “fi-
llers” (massa tabulettae) as well as substances which aid the absorption of the
medicine into the body. We can look at a legal act with the eye of a pharmacist.
The role of a legal act is to influence human behaviour. Already at first glance, it
can be seen that every genuine legal act is heterogeneous. Just like the tablet, an
act contains an integral (articulated) part, in which instructions for behaviour are
formulated within successively numbered sentences (articles, paragraphs), and
also non-integral (non-articulated) parts, such as the title of an act, its preamble,
footnotes, and so on [Malinowski 2012, 182ff].
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Of legislators wishing to write a perfect' text expressing a legal norm, we have
the following to say: a text should be created in such a manner that the entirety
of the normative content is contained in the integral part of the act; the non-inte-
gral parts should perform a purely auxiliary function. However, when reading
normative acts, doubts as to their being drawn up perfectly grow. We consider
that it is justified to ask the most general questions regarding the theoretical po-
ssibility and practical examples, firstly, of non-normative statements in the inte-
gral part of normative acts, and secondly, of normative statements in their supple-
mentary parts [Wroblewski and Zajecki 2012, 303—304]. The category of norma-
tive statements is also, in our opinion, not homogeneous. Normative statements
feature redundant and useless elements, too.

The aims of this paper are to broaden the conceptual framework applied in ju-
risprudence, and to describe in consistent terms a range of specific examples.
We treat the legal system as a set of legal norms decoded from legislative acts
and their logical or instrumental consequences. This set has the nature of a sys-
tem, as it is rationalised on the basis of using collision rules to remove inconsis-
tencies within the set of currently valid norms. A consequence of the assumptions
adopted is the relativisation of all concepts with regard to the given (accepted wi-
thin a concrete legal order) set of rules for the writing and interpretation of the
law. In addition, when, within a given legal culture, there is no unanimity as to
the form of the rules for the proper writing and interpreting of the law, that rela-
tivism goes even further — the definitions we formulate must be related indivi-
dually to each of the competing concepts of jurisprudence.

This paper is based on our studies which have already been partially presented
in published texts, and partially are still in preparation for publication. We deli-
berately reduce the level of technical detail and examples contained in the article.
Instead, we focus on presenting the very notions of redundancy and uselessness
of legal text. Our aim here is to show clearly the rationale for broadening legal
terminology. In that sense, this paper introduces a research programme which we

! Assumptions regarding the linguistic correctness of legal texts were formulated in the Poznan-
Szczecin School based on Leszek Nowak’s idealised concept of a rational lawgiver [Nowak 1973].
The linguistic knowledge of rational lawgiver includes, among other things, “knowledge of the na-
ture of the language of [...] legal texts, as well as of the accepted methods of formulating norms in
legal regulations” as well as “knowledge of the accepted rules of interpreting legal texts within
a given legal culture” [Wronkowska 1990, 123]. “The assumption of the factual knowledge of a ra-
tional lawgiver is treated in this construction as stronger than the assumption of his/her linguistic
knowledge. [...] The assumption of the axiological rationality of a lawgiver is stronger than the
assumption of his/her linguistic rationality” [ibid., 132-33].

2 In contrast to M. Ktodawski, the main focus of our interest is not linguistic issues [Klodawski
2012a; Idem 2012b; Idem 2013]. Unlike T. Grzybowski, we do not put the primary emphasis on
the practical exercise of justice, but the work of legislators and those who write legal texts [Grzy-
bowski 2013]. For further details see [Wroblewski and Zajecki 2017, 126ff].
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already have started® and which will culminate, as we hope, in a systematic pre-
sentation of ideas and their applications in Polish and international jurisprudence.

1. NORMATIVITY SENSU LARGISSIMO, SENSU LARGO
AND SENSU STRICTO

We shall limit our terminological considerations to the area of law. We shall
go on to look exclusively at those contexts of the use of the term normativity
which refer to the processes of creating and applying the law. In this way, we
shall avoid the broad range of non-legal uses of the concept of normativity (in et-
hics, social philosophy, logic, etc.) [Brozek, Brozek, and Stelmach 2013].

Normativity in its broadest legal sense (normativity sensu largissimo) is
associated with the common usage of the word “normative” in the sense of “le-
gal;” in this meaning, a normative text is one which directly expresses, or is esse-
ntial for the correct understanding (interpretation) of the norms of behaviour —
both legal norms (general-abstract) and norms formulated in the process of ap-
plying the law (individual-specific, individual-abstract and general-specific no-
rms). In this broadest sense the texts of court judgements, civil law agreements, ad-
ministrative decisions, and so on are normative [ Wronkowska 2005, 32]. Other exa-
mples of normative elements are —if a given legal culture regards their use as esse-
ntial to interpretation — preparatory materials, explanations of verdicts, and so on.

Normativity in the broad sense (normativity sensu largo) is attributed to
a given fragment of a normative text sensu largissimo, and means that taking into
consideration (i.e. using in interpretation) that particular fragment is essential for
the successful decoding of a legal norm (a general-abstract norm) from the text.
Strictly speaking, taking into consideration a given fragment of a text in the pro-
cess of interpretation is insisted on, or accepted by the interpreter of the normative
concept of legal interpretation, in order to achieve correct decoding of the legal
norms written in the text by the lawgiver. Normativity in its strict sense (nor-
mativity sensu stricto) is attributed to a given fragment of a normative text sensu
largo, and means that a given fragment of a text expresses a legal norm or its part
(specifies the range of those encompassed by the legal norm, its sphere of appli-
cation or the scope of its normalising function).*

“Legal text” is a technical term [Zielinski 1972, 24] and in our further consi-
derations we shall use it only in the following sense: a legal text of a given state
is the aggregate of all the fragments of all the normative acts of that state.’
The proposed understanding refers to the so-called material concept of normati-

3 Three papers have been already published [Wroblewski and Zajecki 2012; Idem 2017; Idem
2021]. Two more papers are currently in preparation.

4 Cf. examples: Wroblewski and Zajecki 2017, 126ff.

3 The term “text of a legal act” may refer to the text of a given legal act, so in addition to the texts
of normative acts it includes texts such as court judgements, administrative decisions or civil law
agreements.
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vity, which makes ascribing normative character to a legal act dependent on the
kind of norm expressed within it, and not on the variety (name) of the act [Kosio-
rowski 2010, 35-36].

Alongside the fragments of normative legal texts sensu largissimo, sensu lar-
go and sensu stricto, it is essential to distinguish yet another category — frag-
ments of legal text which are not normative in character: 1) which do not ex-
press norms (neither general, nor individual) or their fragments; 2) which were
intended by the legislator to express a norm or its fragment, but in which the
properties of the text make it impossible to rationally apply.

The placing of non-normative expressions in a legal text may be a result of
a mistake made by the legislator (in the second example), but also (as in the first
example) a deliberate ploy aimed at legitimising or improving the effectiveness
of a given act, or even of the entire legal system. Such a fragment, although not
usable in decoding legal norms, may be used to analyse the so-called “ideological
level of legal text” [Jabtonski 2020].

2. ASSUMPTIONS REGARDING THE NORMATIVITY OF LEGAL TEXTS

The foundations of the Polish theory of statutory interpretation contain the
assumption of the normativity of the integral part of the text of normative acts.
J. Wroblewski’s conviction that the legislator does not use superfluous phrases
from the point of view of the process of establishing the meaning of regulations
is reflected in the rules of linguistic interpretation: “It is inadmissible to establish
the meaning of a norm whereby certain phrases in it are treated as superfluous”
[Lang, Wroblewski, and Zawadzki 1986, 444]. In cases where establishing the
meaning of a norm with the aid of a particular directive means that a particular
phrase used in that norm turns out to be superfluous, and the use of other dire-
ctives would not lead to that occurring, then those other directives need to be used
in establishing the meaning of the norm [Wroblewski 1959, 405]. These theses
have been frequently, and with approval, referred to by Polish experts in jurispru-
dence [Ziembinski 1980, 283; Wronkowska and Ziembinski 2001, 166], as well
as specialists from the field of legislative technique [ Wronkowska and Zielinski
2012, 90-91; Wierczynski 2010, 180, 629]. A more detailed view of the general
assumptions is found in J. Wroblewski’s typology of regulations on account of
the theoretical assumptions regarding their normative sense.’

% We can speak of the normative character of a text in five basic senses. An element of a legal text
is normative if: (1) it is a regulation directly setting out the behaviour of a specific addressee, (2) it
is a regulation directly or indirectly setting out the behaviour of a specific addressee, (3) it appears
in a legal norm constructed on the basis of existing law, (4) it is contained in a legal text ex defi-
nitione, (5) the idea behind the adopted directive for applying or interpreting the law influences the
process of applying or interpreting the law [Wroblewski 1965, 23]. In our proposed conceptual frame-
work, regulations of types (1), (2) and (3) are normative sensu stricto, the status of regulations in (4) de-
pends on the theoretical assumptions adopted, whereas type (5) regulations are normative sensu largo.
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Another method of approaching the assumptions of normativity of legal texts
was adopted by M. Zielinski: the interpretation of a legal text is based on a strong
metalinguistic assumption: “The basic assumption of the normativity of expre-
ssions which lawyers are especially interested in is the assumption of the norma-
tivity of legal regulations. It is an assumption allowing legal regulations to be re-
garded as expressions that verbalise the norms, regardless of whether they do not
normally directly verbalise those norms. This assumption also constitutes a co-
mmon principle that lies behind the application of the linguistic rules for decoding
a legal text [...] distinct from the functioning rules for decoding them which use
other assumptions” [Zielinski 1972, 24]. “There arises [...] the question on what
descriptive basis formulated legal texts are supposed to be read at the level of di-
rectives, and thus how the norms of behaviour are expressed in them. The answer
to that question is widely accepted. The basis for such a reading of legal texts is
the assumption of their normativity” [Idem 2012, 105].

Legal texts almost never express norms directly (which is acceptable in J.
Wroblewski’s typology), but always in a quasi-idiomatic manner. In the process
of deriving them, the interpreter must reconstruct the norm from multiple frag-
ments of legal texts, taking into account the fact that plural, supplementary and
modifying regulations appear in legal texts. All the regulations of the text of a no-
rmative act must be taken into consideration in their entirety in the process of re-
constructing legal norms.” In the proposed language, the assumption of norma-
tivity in M. Zielinski’s version states that a legal text is normative sensu stricto.®

3. CONCEPT OF VALIDITY OF STATUTORY LAW

The concept of validity of statutory law is weighed down by various conno-
tations [ Wréblewski and Zajecki 2017, 130]. Providing a quasi-definition is esse-
ntial because, as indicated in the introduction, our point of reference for the ana-
lysis is the system of interpreted law, understood as the system of valid legal no-
rms. It is thus not possible to refer to the problem of the irreducible vagueness of
the term “validity”, as the lack of precision here would affect the entire analysis.
We shall begin with the definition of validity of a legal provision.” A legal pro-
vision is “a grammatical sentence (from full stop to full stop, or from full stop to
semi-colon, or from semi-colon to full stop) usually clearly graphically distinct

7 1t does happen that the rules for decoding cause that certain phrases used in regulations (e.g. the
modal verbs “must,” “should” etc.) do not appear in the reconstructed norm.

8 “every legal regulation serves to interpret at least one of the substantive elements of legal norms”
[Grabowski and Hermann 2006, 69].

° One should mind at that point that the term “validity” will be used differently when associated
with provisions, acts, and norms. This may be regarded as a quite severe inconvenience of Polish
legal terminology, but we claim that this is methodologically correct way of proceeding, because
some scientific notions can (and do) change meaning when associated with different elements de-
scribed by sciences [Zajgcki 2012].
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in a legal text, and usually identified within it as an article or paragraph”
[Zielinski 2012, 4].

Intuitively, a provision is valid if it is passed following the conventions esta-
blished by the validating rules of a given legal system. This is the most formal
definition for the validity of a provision, related to the ideas of Hans Kelsen."
For our purposes in this paper we want to be a bit more specific, though. Let us
start with a quasi-definition of a valid normative act, after which we will clarify
the notion of a valid legal provision, and a valid fragment of a legal text. Finally,
we will formulate a sketchy definition of a valid legal norm."’

A normative act A is valid at time # when the final conventional act necessary
for its passing into force took place no later than at time ¢, and: 1) the act 4 has
not expired automatically as a result of triggering self-derogating clause, or 2) the
act 4 has not been derogated, or 3) no court judgement declaring act A4 to be as
a whole in contravention of the constitution has been delivered, or 4) has not been
identified as temporarily non-binding at time ¢, or 5) no special cases of deroga-
tion of an implementing legislation took place.

Provision P is valid at time 7 when it is included in the integral part of a nor-
mative act 4 enacted no later than at time ¢, and: 1) the act 4 has not been de-
rogated as a whole, or 2) the provision P has not expired automatically as a result
of triggering self-derogating clause, or 3) the provision P has not been derogated,
or 4) has not been identified as temporarily non-binding at time ¢, or 5) no court
judgement declaring provision P to be in contravention of the constitution has
been delivered.

The definition of validity of fragments of a normative act (which include ele-
ments of non-integral parts of normative acts) is analogous, so we shall not for-
mulate it in extenso. It is assumed that only the current legal text forms the basis
for establishing the current law (the set of valid norms).'? The current legal text
(at time #) is the set of all fragments of normative acts valid at time ¢. Using the
definition of the current legal text, we can formulate a definition for the validity
of the norms of statutory law (or, more precisely, the skeleton of such a definition,

19 1n our studies, we do not follow Kelsen’s ideas directly, but refer to L. Nowak’s concept [Nowak
1966, 97]. The definition omits the conditions for a regulation coming into force. From the moment
a regulation comes into force, it represents a “fully legal” element of the legal system, on the basis
of which all actions shaping that system. In particular, a regulation can be amended, overturned, be
referred to in consolidated texts, become the basis for issuing secondary legislation, become a sta-
tutory instrument for a court.

' The definitions presented here are sketchy; they are discussed in a more elaborate and systematic
fashion in [Wroéblewski and Zajegcki 2017, 130-33]. Therefore, all the clarifications given here are,
at best, quasi-definitions, with a number of simplifications.

12 The practice of so-called “interpretative application of a new law,” i.e. taking into account regula-
tions in their new form when interpreting laws that have long since been in force, is contrary to the
principle of retroactive operation of the law, and it is permissible only when it is possible to attribute
the will for such an interpretation to be made to an axiologically rational legislator. For more, see
Grzybowski 2013, 212, 222.
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which would need the details to be filled in [Patryas 2016, 214ft], but this task
lies outside the scope of this text).

A norm of statutory law /V is valid at time ¢, when: a) it can be decoded using
the rules of exegesis from the current legal text at time ¢, or b) it can be deduced
from the statutory norms valid at time # using the rules of legal inference, and 1)
it does not conflict with the norms valid at time ¢, which, on the basis of the ac-
cepted rules of conflict, take priority at time #, or 2) there are no factual obstacles
(e.g. impossibilium nulla obligatio, desuetudo), or 3) there are no axiological ob-
stacles."?

4. CURRENT, HISTORICAL AND POTENTIAL LEGAL TEXTS

The terminological discussion enables us to precisely define the concept of
normativity. In each of the meanings highlighted (sensu largissimo, sensu largo,
sensu stricto), the normativity of current, historical and potential texts can be di-
scussed. Consequently, one needs to refer to the current, historical and potential
interpretations of legal norms, respectively. Examples of these kinds of texts are
shown in a tabulated form below [Wroblewski and Zajecki 2017, 133-341:

normative text normative text normative text
sensu largissimo sensu largo sensu stricto
Preamble to the text of a currentl
current text valid testament | United Nations Charter . y
valid act
(1945)
Preamble to the
. . . Covenant of the text of an
historical text earlier testament League of Nations abolished act
(1919)
potential text draft testament draft of a.pre.amble draft text of an act
to a constitution

Distinguishing current, historical and potential texts is relational in nature. In
each case, it is necessary to identify, even implicitly, the moment of inter-
pretation. A given text may currently be historic, but depending on the selection
of the moment of interpretation, it could become a current or even potential text.

13 For details and comments, see Wroblewski and Zajecki 2017, 132-33.
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5. NORMATIVE CHANGE

Using the terminological framework, we can define the concept of normative
change. Based on the general-theoretical assumptions cited here, we can define
the technical terms used in our further analysis.

Normative change (normative innovation) refers to any change in the set of
valid legal norms. A normative change can take place as a result of a change in
a legal text, but also as a result of other circumstances (e.g. desuetudo, a change
in the rules of interpretation, inference or conflict) [Grzybowski 2013, 41; Wr6-
blewski and Zajecki 2017, 134-35].

We also take into account the case in which a normative change occurs with-
out the activity of the lawgiver (and also the “negative lawgiver” — the constitu-
tional court) on the current legal text. This type of case is termed an extra-tex-
tual normative change. It is a result of changes occurring in the social reality,
and especially in the rules for interpreting the normative concept of the legal source
[Zwierzykowski 2005, 94-95]. It is conceptually possible to distinguish a category
of changes to the legal text which do not lead to a normative change. We shall use
this category to define the concepts of redundancy and uselessness of the legal text.

6. REDUNDANCY AND USELESSNESS OF LEGAL TEXT

A change in a legal text does not necessarily lead to changes in the set of exis-
ting legal norms.'* This conclusion has serious consequences not only for jus-
tifying interpretative decisions when making an operative interpretation, but also
for numerous issues in jurisprudence which use assumptions about the norma-
tivity of legal texts. Let us suggest two notions which express the conclusion.'

A fragment of a legal text is redundant if its removal does not lead to a cha-
nge in the set of extant legal norms (it would be a redundant change to the legal
text).

A redundant change to the legal text is a change in the legal text that does
not lead to a normative change. A legal text, in addition to expressing legal norms,
fulfils a range of other pragmatic functions. We permit, for the time being purely
theoretically, a situation in which a legislator creates or maintains a redundant
text in the legal system which performs a significant pragmatic function (for exa-
mple, it helps improve the communicability of the text). We additionally consider
that redundancy and normativity (in its strict sense) are not antonyms. It is easy
to imagine a situation in which the current legal text expresses a norm (i.e. is nor-
mative in the strict sense), but in which the interpreted norm adds nothing new to

14 This conclusion is of enormous practical significance. It decides, at least on the level of the prac-
tice of interpretation and application of the law by Polish courts, the controversy over the status of
assumptions about the normativity of changes to the legal text [Grzybowski 2013, 70ff].

15 A suggested distinction appears in the literature under a variety of names [Wrébel 2003 ; Zarcba
1987; Zwierzykowski 2008]. See also Wroblewski and Zajecki 2017, 135-36.
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the legal system. The reverse situation may also occur: a text may be non-nor-
mative, strictly speaking, and yet not redundant. These considerations allow us to
define the final term used in our conceptual framework.

A fragment of a legal text is useless if its removal would not lead to a nor-
mative change (i.e. would not change the legal state), and neither would it impair
other important pragmatic qualities of the legal system. The uselessness of a legal
text is a particular variety of the redundancy of a legal text. A useless change to
the legal text is a change that does not lead to a normative change, so the new le-
gal text is not practically improved in any way.'® The evaluative term “other im-
portant pragmatic qualities of the legal text” encompasses a broad range of situ-
ations which, for the purposes of constructing a conceptual framework, can be
specified as follows.'” A fragment of a legal text is not redundant if (1) it makes
the correct preparation of a legal text easier, or (2) it makes the correct inter-
pretation of a legal text easier, or (3) it makes the justification of the correc-
tness of an interpretation of a legal text easier.'®

All other cases of redundancy of a legal text are, therefore, examples of use-
lessness of a legal text. The most important example, from the practical point of
view, of a redundant but not useless change is an “explicatory change” [Grzybo-
wski 2013, 163ff]. A second important reason why not all superfluous expre-
ssions are useless, is simplifying the reconstruction of the phase of inter-
pretation by “shortening the time looking for related regulations” [Ktodawski
2013, 41].

Both redundancy and uselessness of legal texts represent features which can
be removed. A given fragment of a redundant text may, at a certain moment, be-
come “necessary” as a result of changes introduced by the legislator forming its
interpretational context. The same may apply to useless text. Furthermore, it is
possible for the condition of redundancy or uselessness to disappear without cha-

16 This would be an example of “dysfunctional redundancy” [Ktodawski 2012b, 162]. For examples
see Wroblewski and Zajecki 2017, 136-37.

17 We are discussing the problem from the point of view of a lawyer. A more extensive typology of
functions of linguistic superfluity may be constructed by referring to the latest linguistic findings.
For example, M. Ktodawski proposes identifying the following functions of superfluous text [Kto-
dawski 2012b, 161]: (1) improving text comprehensibility, (2) resolving ambiguities, (3) stressing
(identifying) features, (4) emphasising or intensifying meaning, (5) creating a style (including the style
characteristic of legal language), (6) forming fixed phrases or proper nouns, (7) improving text
cohesion. See also the explicatory, strengthening and specifying functions [Ktodawski 2013, 47-48].
18 The third case is by far the most problematic, as there is no consensus among theoreticians of le-
gal interpretation about the “proper” way of interpretation. Actually, the very case of such contro-
versy is also controversial [sic!], with some scholars claiming that the notion of “proper interpre-
tation” is a legal myth. In a recent paper, P. Jabtonski showed that there was a controversy on how
to understand the so-called “ideological level of legal text” [Jabtonski 2020, 49-52]. If we follow
the hermeneutical way (based on the ideas proposed by P. Ricouer), non-normative ideological ele-
ments in legal texts should be qualified as useless (in our proposed technical meaning). If we follow
the analytical way (as proposed by Z. Ziembinski), such non-normative elements in legal texts, tho-
ugh redundant sensu stricto, should not be qualified as useless (in our proposed technical sense)
[Zajgcki 2017, 263 f].
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nges to the legal text — exclusively as a result of desuetudo or change to the inter-
pretive rules.

The conceptual distinction of normativity, in its strict and broader senses, po-
ses the question of whether an analogous distinction might also apply to the cate-
gories of redundancy and uselessness. We think this is the case, as long as we
specify the concept of normative change to a legal text as follows [ Wroblewski
and Zajecki 2017, 137-38].

Normative change sensu stricto of a legal text refers to a change that alters
the verbal form of the normative fragments sensu stricto of the legal text and, as
a result, leads to a normative change. Normative change sensu largo of a legal
text refers to a change that alters the form of the normative fragments sensu largo
of a legal text and, as a result, leads to a normative change.

Alongside the distinction made between “redundancy” and “uselessness,” one
can refer to normativity either in the strict sense (fragments of a text expressing
elements of norms) or in its broader sense (fragments used indirectly in the pro-
cess of interpretation). The ensuing conceptual framework should contain the re-
levant distinctions [ibid.]. Redundant text sensu stricto is a fragment of a legal
text expressing, either in its entirety or in part, a legal norm, whose removal would
lead to a change in the set of extant legal norms. Useless text sensu stricto is
a fragment of a legal text expressing, either in its entirety or in part, a legal norm,
whose removal would not lead to a change in the set of extant legal norms, nor
would it impair other relevant pragmatic properties of the legal system. Redun-
dant text sensu largo is a fragment of a legal text which must be taken into consi-
deration when decoding the text of legal norms, but whose removal would not
lead to a change in the set of extant legal norms. Useless text sensu largo is a fra-
gment of a legal text which must be taken into consideration when decoding the
text of legal norms, but whose removal would not lead to a normative change,
nor would it impair other relevant pragmatic properties of the legal system.

Examples taken from [Wrdblewski and Zajecki 2017, 138 —-39]:

normative text sensu stricto normative text sensu largo

--- a phrase indicating the existence
of exceptions
--- titles of sections of a normative
act not used in interpreting that act,
. . . but improving its comprehensibility
improve the interpretation of a .S
redundant . (communicativeness)

normative act ..
text w - . --- a preamble not containing any

--- a “house cleaning” regulation .

. : . content essential for the correct

repealing a non-valid normative act on | . . L

. . interpretation of the regulations in
account of a silent derogation . .

the integral part of the normative act,

but making the application of the
law easier

--- repetition of a fragment of a legal
text expressing a legal norm to
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useless text

--- a modifying provision for which a
central provision does not exist (or is
not valid)

--- a legal definition which is not used
in a legal text

--- rules for performing conventional
activities by non-existent subjects

--- a phrase suggesting the existence
of exceptions which actually do not
exist

--- titles of sections of a normative
act not improving the level of
comprehensibility
(communicativeness)

In the typology proposed by J. Wroblewski “redundant regulations” are divi-
ded into: (1) regulations which are not repealable via detailed derogation, (2) un-
applied regulations, as the conditions for their application do not exist, (3) un-
applied regulations, despite the conditions for their application existing [ Wréble-
wski 1985, 316-17].

Our version is more generalised and includes those types. The first case in J.
Wroblewski’s typology concerns the so-called implied (silent) derogation. The-
re is no doubt, as stressed in the latest literature on jurisprudence, that this pheno-
menon occurs and leads to normative changes (i.e. changes in the set of valid
norms) [Kanarek 2004; Hermann 2012]. We take this case into consideration in
conceptual terms by adding to the definition of a valid norm the criterion of eli-
minating conflicts with valid norms. As a result, a fragment of a legal text (or
even entire normative acts) may turn out to be redundant, as they express norms
regarded as non-binding due to their silent derogation.

In the second case of J. Wroblewski’s typology, one comes across the situation
in which “particular factual conditions” arise which justify regarding a given
norm as non-binding. This results in recognising the regulations as redundant. An
example of that redundancy is the expression in a legal text of norms from a per-
manently empty class of addressees or area of application.

The third example described by J. Wroblewski causes the most difficulty. On
the basis of the definition used by us for the application of a norm, it would co-
rrespond to the situation where particular factual (desuetudo) or axiological con-
ditions arise (a clearly unjust refusal to apply the law). J. Wroblewski perceives
the controversiality of referring to this type of case and argues that on the basis
of his rational model for the creation of the law it is difficult to find a legal basis
for removing such regulations from the legal text via legal “house cleaning” pro-
cedures (through a declaratory act).

7. PRELIMINARY TYPOLOGY OF ELEMENTS OF POLISH LEGAL
TEXTS WITH RESPECT TO THE NOTIONS OF REDUNDANCY
AND USELESSNESS

An initial perusal of the qualities of the Polish legal language [Wroblewski
and Zajecki 2021] leads to the identification of five basic areas warranting further
investigation: (1) legal provisions —basic element of the integral (articulated) part
of a normative act, (2) fragments of legal provision, (3) elements of the non-in-
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tegral (non-articulated) part of a normative acts, (4) normative acts in their enti-
rety, (5) judgements of the constitutional court as sui generis interventions in the
current legal text.

The above list was created on the basis of an initial overview of the properties
of Polish legal texts. In a different cultural setting, that list might look somewhat
different. Since there is no space here for an in-depth analysis of all the meanders,
we shall only present a sketchy typology of the elements listed above in points
(1-5). This will validate, at least intuitively, the thesis that any actual legal text
contains a range of elements which (actually or only seemingly) infringe on the
assumption of the normativity of the integral (articulated) part and the non-nor-
mativity of the non-integral (non-articulated) parts of acts.

(Ad 1) In the paper [ Wrdblewski and Zajecki 2021], we investigate several ty-
pes of legal provisions whose normativity either is or might be questioned in Po-
lish jurisprudence, including: internal preambles, regulations using empty names,
duplicated regulations, legal definitions, regulations indicating the subjective and
objective range of a normative act, legal principles, programming and task pro-
visions, meliorating provisions.

(Ad 2) In the paper that we are currently working on we seek to analyse several
typical occurrences of redundancy in fragments of legal provisions. We follow
here the analyses of the late M. Kltodawski [Ktodawski 2017] by introducing into
our conceptual framework the notions of pleonasms, tautologies etc.

(Ad 3) Our research (currently in progress) is extended to include elements of
the non-integral parts of a normative act. We scrutinise the possibility of norma-
tivity of such elements as: preambles, titles of normative acts, titles of sections of
normative acts, attachments and elements typically included in them (e.g. tables,
mathematical formulas, deictic definitions), footnotes.

The notions of redundancy and uselessness of such elements must be tho-
roughly scrutinised. Transposition of our definitions (which refer to legal pro-
visions) to this realm can be done (this work is currently in progress), but it is not
automatic, and several theoretical and dogmatic controversies should be adder-
ssed in depth.

(Ad 4) Our analyses can be generalised, and most of the notions defined in our
text can be applied to the whole normative act. We claim that in a given legal sy-
stem one might potentially find: normative acts sensu largissimo, sensu largo and
sensu stricto, non-normative legal acts, redundant legal acts, useless legal acts.

Let us highlight here that special scrutiny should be devoted to the procedures
of issuing consolidated texts and emendations. Both phenomena have created su-
bstantial controversies (both theoretical and dogmatic) in the Polish literature.

(Ad 5) Since the constitutional court in Poland can act as a “negative law-
giver” by declaring non-conformity of legal acts with the constitution, we should
also discuss the potential redundancy and uselessness of such resolutions.
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8. FOUR IMPORTANT TYPES OF LEGISLATIVE MISTAKES: DOUBLED,
WIDOWED, ORPHANED AND BOTCHED PROVISIONS

Our typological analyses show that the notions of redundancy and uselessness
of legal text are quite complex, and hence many special cases must be taken into
account. To make our analyses more accessible for the practitioners of legislation
and interpretation of law, we define four typical cases [Wroblewski and Zajecki
2021]. We have named them metaphorically, using typographers’ terminology as
a source of inspiration.

A legal provision in a given legal act is a double when it repeats word-to-
word a provision which is part of the same normative act, or which is part of ano-
ther normative act of the same hierarchical power [ibid., 210—13]. The fact of be-
ing a doubled provision does not necessarily lead to the uselessness of such a pro-
vision. There are cases when doubling normative content is both permitted and
promoted by Polish rules of legislative technique. Nevertheless, many cases of
so-called normative superfluity occur in Polish texts when such repetitiveness is
redundant sensu stricto, and — very often — useless.

A legal provision is a widow when it encodes a legal norm which is perma-
nently undoable because the norm contains a permanently empty name, i.e. a na-
me that does not denote anything that exists (either now or in any future times)
in reality.'” As a result, obligations are impossible to fulfil [ibid., 213—14]. This
technical notion of widowed provisions can be generalised to include all cases
covered by the Latin dictum Impossibilium nulla obligatio est.

A modifying legal provision is an orphan when it encodes a modification of
a legal norm, but this norm is no longer valid because its central provision has
been derogated [Wrdblewski and Zajecki 2021, 214-17]. This usually happens
when a careless legislator amends a legal text without paying attention to the rela-
tions between provisions which may be, and very often are, split either syntax-
ctically or with respect to their content. Resolutions of the constitutional court
can also generate orphaned provisions in legal texts.

A legal provision is a botch when its linguistic form has been either com-
posed wrongly from the beginning in the process of law-making, or became such
as a result of subsequent amendments. An error in the linguistic form of a botched
provision prevents the interpreter from decoding any meaningful norm from it
[ibid., 217]. This is an extreme case of legislative error, when standard tools of
statutory interpretation (i.e. non-linguistic methods of exegesis) fail. In such ca-
ses, an interpreter should abandon the assumption of normativity of the legal text.

19 By referring to “reality,” we do not confine ourselves to physical reality. A typical legal name,
say, “limited liability company,” is an abstract name, and therefore it is empty with regard to the
physical world. Nevertheless, limited liability companies “exist” in the institutional reality of the
legal world [Matczak 2019], and norms which refer to such entities are not widowed.
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CONCLUSIONS

Resigning from an assumption of normativity sensu stricto without exceptions
in the integral parts of normative acts opens up a field of interpretative decisions
which might be considered lawless.?® In our opinion, on the basis of the concept
used in Poland for the interpretation of the law, that danger is only superficial.
Each interpretation is based, inter alia, on linguistic directives, but where their
consistent application leads to undesired effects, it is possible to appeal to the
assumptions of the axiological rationality of the legislator and the functional “re-
pair” of the legal norm. In particular, such a “repair” procedure is accepting that
a legal text docet, non iubet in a particular place. Of course, the burden of proving
that such a case has occurred lies with the body applying the law and justifying
their interpretational decision. The question of whether the Polish legislator’s pra-
ctice of “assisting” interpreters of the law by introducing redundant fragments is
deserving of praise or criticism can be answered by carrying out a detailed ana-
lysis of a legal text subjected to a given legal order.

It is worth noting that the problem was very often marginalised by Polish theo-
reticians of law. For example, W. Patryas states that the problem of redun-
dant/useless changes in legal texts occurs very rarely, and he refers to such cases
as “curiosities” [Patryas 2016, 199—201]. Our plan is to analyse several theore-
tical frameworks in which Polish authors tackle the issue. Here, we can remark
that W. Patryas’ approach is very instructive, as the author removes the problem
of erroneously written legal texts by assuming counterfactual qualities of the
“ideal norm-maker” [ibid., 34—38]. This procedure is valid and quite fruitful from
the theoretical point of view [Zeifert 2019, 72], but its side effect is that rarer phe-
nomena — such as redundant/useless changes in legal texts — are removed from
their analyses.

We began our text with a pharmaceutical metaphor. Let us finish it with a me-
dical metaphor. We were looking, figuratively speaking, at the “pathomor-
phology” of legal texts — we described the situations in which actual legislators
deliberately choose a less than ideal solution, or simply make a mistake. Having
diagnosed such “pathologies,” one must now think of reformulating the directives
of interpretation of legal texts to include special cases in which the text lacks so-
me normative aspects usually presupposed by lawyers.

We are working on a paper aiming to analyse all cases of redundancy and use-
lessness in the light of leading Polish theories of interpretation of legal texts. Our
aim in this research programme is to propose additional directives of inter-
pretation to aid in dealing with non-normativity, redundancy and uselessness of
certain elements of legal texts.

20 See Mularski 2008, 26 where the author warns about “[...] delegation of competence to the body
conducting the interpretation to define which fragments of a normative act are used, and which are
not used, to interpret legal norms.”



REDUNDANT AND USELESS FRAGMENTS 543

REFERENCES

Brozek, Anna, Bartosz Brozek, and Jerzy Stelmach. 2013. Fenomen normatywnosci. Cracow: Co-
pernicus Center Press.

Grabowski, Pawel, and Mikotaj Hermann. 2006. “O normatywnym charakterze przepisow o wej-
Sciu w zycie.” Panstwo i Prawo 9:69-79.

Grzybowski, Tomasz. 2013. Wplyw zmian prawa na jego wyktadnie. Warsaw: Wolters Kluwer.

Hermann, Mikotaj. 2012. Derogacja w analizach teoretycznoprawnych. Poznan: Ars boni et aequi.

Jabtonski, Pawet. 2020. “O ideologicznym poziomie interpretacji tekstu prawnego.” Przeglgd Pra-
wa i Administracji, vol. CXXII, 39-54.

Kanarek, Beata. 2004. Teoretyczne ujecia derogacji. Szczecin: Wydawnictwo Naukowe US.

Klodawski, Maciej. 2012a. “Pleonazmy i analityzmy — wyrazenia redundantne pragmatycznie
w jezyku prawnym.” In Jezyk wspotczesnego prawa, edited by Adam Niewiadomski, and Ewa
Sztymelska, 121-32. Warsaw: Miedzywydzialowe Koto Naukowe Kultury Jezyka Praw-
nego Prawniczego Uniwersytetu Warszawskiego Lingua Iuris.

Klodawski, Maciej. 2012b. “Trzy ujgcia nadmiarowosci w polskim prawie.” In Rzeczywistos¢
spoleczna w badaniach mtodych naukowcow, edited by Zbigniew Dziemianko, and Wiestaw
Stach, 151-66. Poznan: Wydawnictwo Naukowe Wyzszej Szkoty Handlu i Ustug w Poznaniu.

Klodawski, Maciej. 2013. “Superfluum i nadwyzki znaczeniowe jako przyktady redundancji tekstu
prawnego.” Archiwum Filozofii Prawa i Filozofii Spolecznej 2:38-51.

Klodawski, Maciej. 2017. Redundancja w tekscie prawnym. Torun: Adam Marszatek.

Kosiorowski, Grzegorz. 2010. “Normatywny charakter aktu prawnego w orzecznictwie Trybunatu
Konstytucyjnego.” Panstwo i Prawo 9:32-45.

Lang, Wieslaw, Jerzy Wroblewski, and Sylwester Zawadzki. 1986. Teoria panstwa i prawa. 3rd
edition. Warsaw: PWN.

Malinowski, Andrzej. 2012. Polski tekst prawny. Opracowanie tresciowe i redakcyjne. 3rd edition.
Warsaw: LexisNexis.

Matczak, Marcin. 2019. Imperium tekstu. Prawo jako postulowanie i urzeczywistnianie Swiata mo-
zliwego. Warsaw: SCHOLAR.

Mularski, Krzysztof. 2008. “Kilka uwag o zbednych fragmentach aktéw normatywnych.” In Prawo
wobec wyzwan wspolczesnosci, edited by Bartosz Guzik, Natalia Buchowska, and Pawet
Wilinski, vol. 5, 15-29. Poznan: Wydawnictwo Naukowe UAM.

Nowak, Leszek. 1966. “Cztery koncepcje obowigzywania prawa.” Ruch Prawniczy, Ekonomiczny
i Socjologiczny 2:95-103.

Nowak, Leszek. 1973. Interpretacja prawnicza. Studium z metodologii prawoznawstwa. Warsaw:
PWN.

Patryas, Wojciech. 2016. Derogacja norm spowodowana nowelizacyjng dziatalnoscig pra-
wodawcy. Proba eksplanacyjnego podejscia. Poznan: Wydawnictwo Naukowe UAM.

Wierczynski, Grzegorz. 2010. Redagowanie i oglaszanie aktéw normatywnych. Komentarz. War-
saw: Wolters Kluwer.

Wronkowska, Stawomira. 1990. ‘“Prawodawca racjonalny jako wzoér dla prawodawcy fakty-
cznego.” In Szkice z teorii prawa i szczegétowych nauk prawnych, edited by Stawomira Wron-
kowska, and Maciej Zielinski, 117-34. Poznan: Wydawnictwo Naukowe UAM.

Wronkowska, Stawomira. 2005. Podstawowe pojecia prawa i prawoznawstwa. 3rd edition. Poz-
nan: Ars boni et aequi.

Wronkowska, Stawomira, and Maciej Zielinski. 2012. Komentarz do Zasad techniki prawodawczej
z dnia 20 czerwca 2002 r. 2nd edition. Warsaw: Wydawnictwo Sejmowe.

Wronkowska, Stawomira, and Zygmunt Ziembinski. 2001. Zarys teorii prawa. Poznan: Ars boni
et aequi.

Wrdbel, Whodzimierz. 2003. Zmiana normatywna i zasady intertemporalne w prawie karnym.
Cracow: Zakamycze.



544 BARTLOMIEJ WROBLEWSKI, MAURYCY ZAJECKI

Wroéblewski, Bartlomiej, and Maurycy Zajecki. 2012. “Problemy z pojgciem normatywnosci tekstu
aktow prawnych.” Ruch Prawniczy, Ekonomiczny i Socjologiczny 2:293-306.

Wroéblewski, Barttomiej, and Maurycy Zajecki. 2017. “O normatywnosci, redundantnosci i zbe-
dnosci przepisow prawnych.” Przeglgd Sejmowy 4 (142):125-41.

Wréblewski, Barttomiej, and Maurycy Zajecki. 2021. “O normatywnosci, redundantnosci i zbgd-
nosci przepisow prawnych, Czes¢ druga: typologia przepisow.” Przeglgd Sejmowy 2 (163):181—
221.

Wroblewski, Jerzy. 1959. Zagadnienia teorii wyktadni prawa ludowego. Warsaw: Wydawnictwo
Prawnicze.

Wréblewski, Jerzy. 1965. “Sposoby wyznaczania zachowania si¢ przez przepisy prawne.” Zeszyty
Naukowe Uniwersytetu Lodzkiego. Nauki Humanistyczne, ser. I 38:3-25.

Wroéblewski, Jerzy. 1985. Teoria racjonalnego tworzenia prawa. Wroctaw: Ossolineum.

Zajecki, Maurycy. 2012. “O procedurze agregacji i dezagregacji w teorii prawa (szkic metodo-
logiczny).” In Teoria prawa. Miedzy nowoczesnoscig a ponowoczesnosciq, edited by Aleksan-
dra Samonek, 119-29. Cracow: Wydawnictwo Uniwersytetu Jagiellonskiego.

Zajecki, Maurycey. 2017. Aksjologiczna interpretacja prawa (studium z metodologii i teorii prawa).
Warsaw: Wydawnictwo Naukowe SEMPER.

Zargba, Piotr. 1987. Utrata mocy obowigzujgcej przepisow prawnych. Wybrane zagadnienia.
Warsaw: Urzad Rady Ministrow.

Zeifert, Mateusz. 2019. Gramatyka przepisu jako przestanka decyzji interpretacyjnej. Katowice:
Wydawnictwo Uniwersytetu Slaskiego.

Zielinski, Maciej. 1972. Interpretacja jako proces dekodowania tekstu prawnego. Poznan:
Wydawnictwo Naukowe UAM.

Zielinski, Maciej. 2012. Wykiadnia prawa. Zasady, reguly, wskazowki. 6th edition. Warsaw:
Wolters Kluwer.

Ziembinski, Zygmunt. 1980. Problemy podstawowe prawoznawstwa. Warsaw: PWN.

Zwierzykowski, Piotr. 2005. “«Zmiana prawa» — teoretycznoprawny przyczynek do dyskusji na
temat rekodyfikacji.” In Prawo wobec wyzwan wspotczesnosci, edited by Pawet Wilinski, vol.
2, 7-96. Poznan: Wydawnictwo Naukowe UAM.

Zwierzykowski, Piotr. 2008. “Nowelizacja jako sposob zmiany prawa — wybrane zagadnienia
w ujeciu systemowym.” In System prawny a porzqdek prawny, edited by Olgierd Bogucki, and
Stanistaw Czepita, 139-58. Szczecin: Wydawnictwo Naukowe Uniwersytetu Szczecinskiego.



