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Abstract. The article synthetically summarizes in a comparative form the new main
possibilities for the operation of commercial partnerships and companies in their in-
ternal corporate relations (in the area of internal decision-making, including in par-
ticular the adoption of resolutions), mainly in the area of introducing or extending the
possibilities for using means of distance communication, including electronic means of
communication, which were provided for by the legislature directly in the regulations
consisting of the so-called anti-crisis shield setting out specific support instruments due
to the spread of the SARS-CoV-2 virus causing the COVID-19 pandemig, i.e. in the
Act of 31 March 2020 (Journal of Laws item 568), as well as in the Act of 16 April 2020
(Journal of Laws item 695) as well as those resulting from references (to the solutions
introduced) set out in applicable legal provisions. Subsequently, certain selected, gener-
al and specific doubts as to the manner and scope of regulation of these legal solutions
have been pointed out, as well as proposals to modify them, presented in the form of
specific proposals de lege ferenda (for the law as it should stand), consisting of a general
proposal for a broader, comprehensive and more symmetrical regulation of this mat-
ter, primarily in relation to commercial partnerships and companies) according to the
comprehensive, optimal theoretical model of its regulation.
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1. INTRODUCTION

1.1. Aim and scope of the study

The aim of the article is to present synthetically, in the form of a com-
parative study, the new possibilities for commercial partnerships and com-
panies' to act in internal relations (i.e. in the area of running corporate

1 The basis for regulation of commercial partnerships and companies in Polish law is the Act
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affairs, including, above all, adopting resolutions), which were provided for
by the legislature directly in one of the first regulations that make up the
so-called anti-crisis shield,? i.e. in Article 27 of the Act of 31 March 2020
on amendments to the Act on special solutions related to preventing, coun-
teracting and combating COVID-19, other infectious diseases and crisis sit-
uations caused by them and some other acts,’ and in Article 29 of the Act
of 16 April 2020 on special support instruments related to the spread of the
SARS-CoV-2,* as well as those that result from the references (to the chang-
es introduced) existing in the legislation. Moreover, the article is to indi-
cate certain selected, general and detailed doubts related to the manner and
scope of regulation of these new possibilities of action, as well as to put for-
ward proposals for their modification in the form of detailed postulates de
lege ferenda (proposals of the law as it should stand), constituting a general
proposal for a broader, comprehensive and symmetrical (even) regulation of
this matter with regard to commercial partnerships/companies according to
the proposed comprehensive, optimal theoretical model of its regulation. It
is not the author’ intention to comment in detail on each of the regulations
that introduced particular improvements, or to analyse and assess in detail
the legislative technique applied in introducing particular new possibilities
of action, as these could constitute the subject of at least several separate
studies on this subject.

The article concerns commercial companies that have legal personality,
including primarily limited liability company (spdtka z ograniczong odpow-
iedzialnoscig) and joint-stock company (spotka akcyjna), as well as commer-
cial partnerships that are organizational units without legal personality, on
which the legislation confers legal capacity, including in particular profes-
sional partnership and limited joint-stock partnership. Companies, as le-
gal persons, act (i.e. perform factual acts concerning the organisation and
management of internal corporate relations, as well as adopt resolutions and

of 15 September 2000, the Code of Commercial Partnerships and Companies, Journal of
Laws of 2020, item 1526 as amended [hereinafter: CCPC].

2 The term “anti-crisis shield” has been used for special solutions and a comprehensive
catalogue of actions aimed at countering the negative economic and social effects of the
COVID-19 pandemic caused by SARS-CoV-2, as well as for the package of legislation
proposed by the Polish Government, adopted by the Polish Parliament and signed by
the President of the Republic of Poland in March 2020, enabling the implementation of
these actions; see: Explanatory note to the draft Act of 16 April 2020 on special support
instruments in relation to the spread of SARS-CoV-2 (Sejm Papers no. 330) [hereinafter:
explanatory note no. 2-330], p. 1. I use herein the term “anti-crisis shield” to refer to this
legislation package with respect to commercial partnerships/companies.

3 Journal of Laws of 2020, item 568 [hereinafter referred to as the Act of 31 March 2020 on
the SARS-CoV-2 Act amendment].

4 Journal of Laws of 2020, item 695 [hereinafter: Act of 16 April 2020 on special support
instruments in relation to SARS-CoV-2].
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perform acts in law, including the submission or acceptance of statements
submitted to them within their scope of signatory powers) through their
governing bodies [Pazdan 1969, 203], while commercial partnerships as or-
ganizational units without legal personality, on which the legislation confers
legal capacity — act through their statutory representatives (i.e. as a rule by
their partners, e.g. partners in a general partnership) or so-called quasi-au-
thorities® (including e.g. by the management board - in a professional part-
nership or by the supervisory board - in a limited joint-stock partnership.
This statement refers to the activity of these commercial companies in the
sphere of their internal corporate relations, and thus in the area of running
internal affairs, including in particular the adoption of resolutions by gov-
erning bodies of companies and the adoption of resolutions by representa-
tives and quasi-bodies of partnerships.

1.2. The semantic scope of the category of “new possibilities of
operation”

I consider as the new possibilities of internal operation for commercial
partnerships and companies presented and analysed herein the introduction
or extension by the legislature of the possibilities of: (1) the participation in
meetings of governing bodies and the adoption of resolutions by such bod-
ies via direct distance communication (e.g. teleconferencing and video-con-
ferencing), including electronic means of communication (in particular
software for on-line meetings or audio and video transmission [Ostrowski
2020, 34; Osajda 2020, 20-21], such as e.g. ZOOM, Webex, Microsoft Teams,
Google Meet, or even chat service — e.g. via Signal, Whatsapp or WeChat),
(2) casting a written vote through another member of the body (at meetings
held traditionally and by means of direct distance communication), and (3)
the adoption of resolutions by written vote. In view of the contemporary
dynamic development and growing practical application of various types
of modern communication technologies, including in particular electronic
communication means,® this article will address mostly the new possibilities

5 A quasi-body is not a strictly (full-fledged) governing body of a commercial partnership
as the partnership does not have legal personality, whereas its members are merely
representatives of the other partners of that partnership as defined for the management board
of professional partnership by e.g. Gorska 2001, 36-37; Jacyszyn 2001, 171; Krzesniak 2002,
243ff; Ciecierska 2005, 62ff; Koziet 2006, 29]. There is also a different view presented in
the literature that quasi-bodies, including specifically the management board of professional
partnership, have the nature of a governing body as proposed by e.g. Astanowicz 1999, 14-
21; Sottysinski, Szajkowski, Szumanski, et al. 2001, 481; Szajkowski 2005, 544ff.

6 In particular, electronic means of communication that enable holding meetings and
adopting resolutions (or casting votes) by individual management boards of companies or
representatives of partnerships, which is also recognised in foreign literature [Kosmin and
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of operation related to the use of means of direct distance communication,
especially electronic communication means.

The legal solutions currently adopted for companies regarding the new
possibilities of action analysed herein, as well as the broadest proposed
model for the regulation of these improvements, defined by me as opti-
mal, do not provide for temporary limitation of their application only to
the period of introduction of the state of epidemiological threat or state of
epidemic, referred to in the Act of 5 December 2008 on the prevention and
control of infections and infectious diseases in humans,” which takes into
account the current state of development of modern technologies, diverse
means of communication, including electronic means of communication,
as well as resulting possibilities and needs, regardless of the existence and
scope of communication restrictions caused by SARS-CoV-2.

1.3. The research methodology used

Due to the purpose and scope of the study, the prevailing method used is
the formal-dogmatic method.

2. NEW POSSIBILITIES OF OPERATION BY COMPANIES

2.1. General remarks

New operation possibilities provided for in the provisions introducing
the so-called anti-crisis shield in a group of commercial partnerships and
companies concern directly limited liability company and joint-stock com-
pany (including the actions of the management board, the supervisory board
or the audit committee and the shareholders’ meeting in a limited liability
company, as well as the action of the management board, the supervisory

Roberts 2020, VII-IX] as measures that meet the contemporary needs of corporate action.
It is pointed out in this respect to the obligation to comply with the rules of cybersecurity
generally applied in the area of corporate governance [Kosseff 2020, 155].

Journal of Laws of 2020, item 1845 as amended. [hereinafter: APCI]. Unlike the
improvements introduced in cooperatives, associations or foundations, which, apart from
the debatable question of their substantive scope which differs significantly from the rules
set out in this respect for companies (especially limited liability company and joint-stock
company), they can only be applied for the period of a state of epidemiological threat or
epidemic situation — see Article 36(9-13) of the Act of 16 September 1982, the Law on
Cooperatives, Journal of Laws of 2020, item 275 as amended [hereinafter: the Law on
Cooperatives], Article 10(le) of the Act of 7 April 1989, the Law on Associations, Journal
of Laws of 2020, item 2261 as amended [hereinafter: the Law on Associations.], or Article
5(1b) of the Act of 6 April 1984, the Law on foundations, Journal of Laws of 2020, item
2167 [hereinafter: Law on Foundations] — which must now be regarded as insufficient, if not
doubtful or incorrect.

~
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board and the general meeting in a joint-stock company). They refer to the
legal solutions previously provided for in the regulations on a simple joint-
stock company (Articles 300" to 300"** CCPC) with regard to the possibility
to act in internal relations, contained in Article 300°%(1-5) CCPC and Ar-
ticle 300 CCPC (with regard to the management board and supervisory
board - in the dualistic system of management, or — board of directors —
in the monistic system of management), as well as in Article 300%° CCPC
and Article 300> CCPC (with regard to the general meeting), which entered
into force one year and four months after the introduction of the first of the
acts comprising the anti-crisis shield, namely on 1 July 2021 [Koziet 2020,
XIX-XXXVII].

The new possibilities of operation of governing bodies of limited liabil-
ity companies and joint-stock companies have primarily been provided for
in the similarly formulated provisions on: 1) the governing board (Article
208(5'-5%) CCPC and Article 371(3'-3°) CCPC); 2) the supervisory board
(Article 222(1%, 2, 3 and 4!') CCPC and Article 388(1%, 2, 3 and 3!) CCPC,
which in the limited liability company, under Article 222(7) CCPC, is relat-
ed also to the audit committee established therein), as well as 3) the share-
holders’ meeting in a limited liability company (Article 234! CCPC) and
the general meeting of shareholders in a joint-stock company (Article 406°
CCPC).

2.2. New opportunities for companies to operate by management,
supervisory and audit bodies

New possibilities of operation in the case of management boards and su-
pervisory boards of companies (also audit committees in limited liability
companies) include — unless the articles of association provides for other-
wise (i.e. on the basis of the so-called opt-out model) ), the possibility of:
1) participation in a meeting of the body using means of direct (and not
necessarily simultaneous [Osajda 2020, 21]) distance communication (Ar-
ticle 208(51) CCPC, Article 222(11) CCPC, Article 371(31) CCPC, Article
388(11) CCPC); 2) adopting resolutions in writing or using means of di-
rect distance communication (Article 208(52) CCPC, Article 222(4) CCPC,
Article 371(32) CCPC, Article 388(3) CCPC; 3) members of these bodies
taking part in adopting resolutions by casting their vote in writing through
another member of the body (Article 208(53) CCPC, Article 222(3) CCPC,
Article 371(33) CCPC, Article 388(2) CCPC).

Re: 1. Regarding the participation in the meeting of the body in this man-
ner, the legislature imposed on the supervisory board, only for a joint-stock
company, and unfortunately not for a limited liability company (or also to
the management board, supervisory board or board of directors of a simple
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joint-stock company), in connection with the application mutatis mutandis
of Article 406°(3) of the Code of Commercial Partnerships and Companies
the obligation to define in the form of by-laws the detailed rules of par-
ticipation in the meetings of these bodies with the use of electronic means
of communication, with the exception of requirements and restrictions that
are not necessary to identify shareholders and ensure the security of elec-
tronic communication. However, it seems that one may also draw from the
application mutatis mutandis of the mentioned provision of 406°(3) CCPC a
less legitimate conclusion that the obligation to establish these by-laws with
regard to the management board rests with the management board, and not
with the supervisory board, which may raise additional doubts. The above
should be treated as an expression of a kind of inconsistency and lack of
a comprehensive, complete and optimal legislature’s approach to the legal
solutions introduced.

Re: 2. With regard to the adoption of resolutions in such procedures,
however, a certain legislative insufficiency is connected with the fact that
only in the case of the supervisory boards of a limited liability company and
a joint-stock company, also audit committees (as well as in the case of a
supervisory board or a board of directors - Article 300°%(1-2) CCPC), but
not in relation to the management boards of these companies (including
the management board in a simple joint-stock company), the legislature
introduced a regulation under which a resolution is valid when all mem-
bers of the board have been notified of the content of the draft resolution
and at least half of the members of the board took part in the adoption of
the resolution, and the articles of association of the company may provide
for stricter requirements for adopting resolutions in such a manner. This
should be assessed as an expression of a certain inconsistency and lack of
a holistic, comprehensive and optimal approach to the legal solutions being
implemented.

Re: 3. As regards adopting resolutions adopted in such a procedure, it
is regrettable that its only the case of supervisory boards, and not also in
the case of management boards of these companies (or also in the case of
management boards, supervisory boards and boards of directors in a sim-
ple joint-stock company), for which the legislature adopted a principle that
written vote casting may not concern matters put on the agenda at a meet-
ing of the body), which should be perceived, similarly as above, as an ex-
pression of a certain inconsistency and lack of a comprehensive, holistic and
optimal approach to the legal solutions being implemented.

At the same time, the legislature has rightly repealed Article 222(5)
CPCC and Article 388(4) CPCC related to supervisory boards (and, also
to audit committees in limited liability companies), which excluded the
above possibilities of adopting resolutions and casting votes (particularly in
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writing or using means of direct distance communication) with regard to
electing the president and vice-president of the supervisory board, appoint-
ing a management board member, as well as dismissing and suspending
these persons. Similarly, the legislature rightly added to these rules the pro-
visions of § 3! (with wording analogous to Article 222 CCPC) and § 4' (with
wording analogous to Article 388 CCPC), in which he granted supervisory
boards (and also audit committees in a limited liability company) the right
to adopt resolutions in writing or by means of direct distance communi-
cation also in matters for which, respectively, the articles of association (of
a limited liability company or a joint stock company) provide for a secret
ballot, provided that none of the supervisory board members raises an ob-
jection. It is a pity, however, that no regulations analogous to those provided
for in Article 222(3') CCPC and Article 388(4') CCPC were introduced by
the legislature with regard to management boards and shareholder meetings
of companies (including bodies of a simple joint-stock company). This may
be assessed as above as an expression of a certain inconsistency and lack of
a comprehensive, holistic and optimal approach to the improvements being
implemented.

2.3. New possibilities for operation by stockholder bodies in
companies

On the other hand, in the case of shareholders’ meetings, new possibili-
ties of operation involve assuming the possibility of taking part in a share-
holders’ meeting (in a limited liability company) or a general meeting (in a
joint-stock company), unless the articles of association (of a limited liability
company or a joint-stock company) provide for otherwise (and therefore, as
in the case of management boards and supervisory boards or audit commit-
tees on the basis of the so-called opt-out model). Unfortunately, these pos-
sibilities, unlike in the case of management boards and supervisory boards
(or also the board of directors in a simple joint-stock company — Article
300°® CCPC), do not include the use of all means of direct distance com-
munication in general, but only a specific, narrower yet the most commonly
used group of these means today, namely electronic means of communica-
tion® (Article 234!(1) CCPC and Article 406°(1) CCPC). This participation,

8 Ostrowski presents a different opinion, boiling down this difference in the regulations
concerning the management and supervisory boards (and also audit committees in the
limited liability company) and shareholders’ meetings of companies only to the problem
of different terminology to be unified [Ostrowski 2020, 36]. On the other hand, Osajda
rightfully derives the possibility of holding meetings on a permanent basis by the
management board or the supervisory board (or the audit committee in the limited liability
company) using means of direct distance communication from the difference between the
term “means of direct distance communication” used in the provisions on management
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in accordance with, respectively, Article 234'(2) CCPC and 406°(2) CCPC
includes, in particular, for example: 1) two-way real-time communication
between all persons participating in the meeting, in which they may speak
in the course of discussion while staying elsewhere, and 2) exercise of voting
rights in person or by proxy before or during the meeting.’

Participation in the shareholders’ meeting (or the general meeting) using
electronic means of communication is decided by the entity who convenes
the meeting, i.e. primarily the management board (see in the case of a lim-
ited liability company - Articles 235 to 237 CCPC, while in the case of a
joint-stock company — Articles 399 to 401 of CCPC). Regardless of this, a
public company has been required to ensure the transmission of the general
meeting in real time (Article 406°(4) CCPC, first sentence).

In accordance with the provisions of Articles 234!(3) CCPC and 406°(3)
CCPC, the supervisory board (or shareholders in a limited liability company
where the supervisory board is not established) are required to lay down,
in the form of rules of procedure, detailed rules for participation in the
shareholders’ meeting (or general meeting) using electronic means of com-
munication, which may not contain requirements and limitations that are
not necessary to identify the shareholders and ensure the safety of electron-
ic communication. In the limited liability company, the adoption of these
rules of procedure may take place by a resolution of the shareholders with-
out holding a meeting if the shareholders representing an absolute majori-
ty of the votes agree in writing to its content (Article 234'(3) CCPC, third
sentence).

Only with regard to the shareholders’ meeting in a limited liability com-
pany, and not in relation to the general meeting in a joint-stock compa-
ny, other bodies of these companies (management boards and supervisory
boards, or audit committees), or any of the bodies of a simple joint-stock
company, which can be treated as an expression of a specific inconsistency
and lack of a holistic, comprehensive and optimal approach to the intro-
duced improvements, the legislature rightly adopted in Article 238(3) CCPC
a principle stating that if participation in the shareholders’ meeting takes
place using electronic means of communication, the notification (about this

boards and supervisory boards and the term “means of electronic communication” used in
the rules on sharcholders’ meetings and at the same time notes that this is not possible
in the case of general meetings held by electronic means of communication (in a limited
liability company or joint-stock company) [Osajda 2020, 21ff].

9 The literature also rightly points to the possibility of participating in the company’s general
meeting of using electronic means of communication in the mode of real-time transmission
of the shareholders’ meeting — mentioned by the legislature explicitly only in relation to the
general meeting of a public company in Article 406°(4) (first sentence) CCPC (i.e. the so-
called tele-meeting) [Zaba 2020, 14].
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meeting) should additionally include information on how to participate in
this meeting, take floor during it, exercise voting rights and submit objec-
tions to the resolution or resolutions adopted.

In a similarly non-comprehensive way, this time on the contrary: only
in relation to the general meeting in a public limited liability company, and
not also in relation to the meeting of shareholders in the limited liability
company and the other bodies of these companies (management boards and
supervisory boards, or - in the limited liability company - the audit com-
mittee or any of the bodies of a simple public limited liability company),
the legislature in Article 506°(5) and (6) CCPC imposed on the (joint-stock)
company the following obligation in the event of exercise of the voting right
using means of electronic communication: 1) to promptly send to the share-
holder an electronic notice of receipt of the vote (Article 506°(5) CCPC),
as well as, 2) to send to the shareholder, at the request of the shareholder
submitted no later than three months after the date of the general meeting,
a confirmation that his or her vote has been properly registered and counted
(unless such confirmation has been given to the shareholder or his/her rep-
resentative in advance (Article 506°(6) CCPC).

The above can be assessed in two ways. On the one hand, this can gener-
ally be perceived as an expression of a certain inconsistency and of the lack
of a comprehensive and optimal approach to the improvements made, and,
on the other hand, in the area of the general protective importance of this
element of the regulation, as an essentially appropriate legal solution.

2.4. The opt-out model forms the basis for new possibilities for the
operation of companies through their governing bodies

Both in the case of the management board and the supervisory board
(or the audit committee in a limited liability company), as well as in the
case of the shareholders’ meeting (in a limited liability company) and the
general meeting (in a joint-stock company), completely differently than in
the regulations in force before the introduction of the analysed amendment
relating to supervisory boards (Article 222 and Article 388 CCPC), as well
as the general meeting in a joint-stock company (Article 406> CCPC), and
also differently than in the currently binding Article 300%*(1) CCPC con-
cerning the general meeting of a simple joint-stock company, the improve-
ments presented above are binding by operation of law, unless articles of
association of a limited liability company or a joint-stock company provide
otherwise, respectively [Szumanski 2020, 4].° This reflects the adoption of

10 Szumanski rightly considers this element of the improvements as fundamental one
[Szumanski 2020, 4].



206 GRZEGORZ KOZIEL

the so-called opt-out model in this respect. Thus, in the case of supervisory
boards and the general meeting, one could make a statement similar to the
one that “the roles (functions) of rules and exceptions havereversed.”!' Un-
der the currently applicable provisions, the rule is that these improvements
may be used, contrary to the previous rules, which, in the case of superviso-
ry boards and general meetings, required an explicit legal grounds for their
use in the company’s articles of association. Under the previous provisions,
these improvements did not apply to management boards and the gener-
al meeting of shareholders. Currently, in order for them not to be used in
the area of activity of a limited liability company or joint-stock company by
the management board or supervisory board (also by the audit committee
in a limited liability company) or shareholders’ meeting or general meeting,
the articles of association of the limited liability company or the joint-stock
company should be amended to exclude such possibility. However, it does
not seem justified in view of the related formal and legal requirements, cer-
tain costs as well as the lack of purposefulness of the action (including the
purposefulness of restricting the possibility of more efficient operation).

2.5. Doubts and comments regarding the legal regulation of
new possibilities for the operation of capital companies by
management, supervisory and audit bodies

Solutions adopted with respect to the management board in a limited lia-
bility company and a joint-stock company are to a large extent modelled on
the previously applicable and currently modified regulations concerning su-
pervisory boards in these companies (i.e. Article 222 CCPC and Article 388
CCPC, respectively). One can see in their structure a reference to the provi-
sions relating to the management board, supervisory board and board of di-
rectors in a simple joint-stock company (i.e. primarily Article 300°* CCPC).
Similarly to the regulations relating to supervisory boards and shareholders’
meetings, they may be a source of certain doubts, the more so as the leg-
islature failed to provide any explanation in this respect in the explanatory
notes to the draft acts introducing the so-called anti-crisis shield.'?

It seems that in this case it is pointless to differentiate the regulations
regarding management boards and supervisory boards by not including in

11 Tn the German law, a similar relationship is noted in the literature in relation to the
previous (original) and current regulation of § 131 (in conjunction with § 138) of the
Handelsgesetzbuch of 10 May 1897 [Schmidt 2002, 1455ff].

12 See: Explanatory note to the draft Act of 31 March 2020 amending the SARS-CoV-2 Act,
Sejm papers no. 299 [hereinafter: Explanatory note 1] and the Explanatory note to the draft
of 16 April 2020 on special support instruments in relation to the spread of SARS-CoV-2,
Sejm papers no. 324 and 330 [hereinafter: Explanatory note no. 2].
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the regulations on management boards of the limited liability company and
the joint-stock company the provisions concerning the notification of the
content of the draft resolution and the regulation, related only to the case of
a collegial board, of the issue of the quorum required to adopt resolutions
in writing or using means of direct distance communication provided for in
the provisions on supervisory boards, i.e. in Article 222(4) (sentences 2 and
3 CCPC and Article 388(3) (sentences 2 and 3) CCPC (likewise the provi-
sions of Article 300°*(2) CCPC relating to the supervisory board and the
board of directors in a simple joint-stock company).

It is also interesting why the provisions on the supervisory board in a
limited liability company that introduce improvements (Article 222 CCPC)
there is no reference to the Article 234'(3) CCPC (applied mutatis mutan-
dis) analogous to the reference provided for in Article 388(1') CCPC (ap-
plied mutatis mutandis), Article 406°(3) CCPC, which imposes on the su-
pervisory board the obligation to lay down in the form of by-laws the rules
of participation in its meetings using electronic means of communication,
and also specifies what requirements and limitations may be included there-
in. A question arises here why analogous references to Article 234'(3) CCPC
(applied mutatis mutandis), as well as Article 406°(3) CCPC (applied mutatis
mutandis) were not introduced in the provisions on management boards of
respectively limited liability companies and joint-stock companies. A similar
question regarding the justification for the lack of such regulation can be
asked in relation to the management board, supervisory board and board of
directors of a simple joint-stock company.

2.6. Doubts and comments regarding the legal regulation of
new possibilities for the operation of capital companies by
stockholder bodies

As regards new possibilities of operation by stockholder bodies, fun-
damental doubts arise as to why the legislature did not adopt regulations
analogous to those aptly set out in the provisions of 406°(5) and (6) CCPC,
imposing on the company an obligation to immediately send to the share-
holder an electronic confirmation of receipt of the vote cast via electron-
ic means of communication (Article 406°(5) CCPC) and confirmation of
the correct counting and registration of the vote cast in this form (Article
406°(6) CCPC), also for the shareholders’ meeting in a limited liability com-
pany in the form of, for example, Articles 234'(4) and (5) CCPC, the gen-
eral meeting in a simple joint-stock company, nor did it introduce the rules
resulting from Article 406° CCPC with regard to management boards and
supervisory boards in limited liability companies and joint-stock companies.
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It is also puzzling what prevented a regulation similar to that governing
the shareholders’ meeting in a limited liability company in Article 238(3)
CPCC, which specifies the specific requirements for notification of the
shareholders’ participation in the general meeting, which are the basis for
the knowledge of the rules of participation in this meeting by shareholders
where that participation in the shareholders’ meeting is to take place using
electronic means of communication, to be introduced in relation to the gen-
eral meeting of a joint-stock company, e.g. in Article 402(4) CPCC and the
general meeting in a simple joint-stock company, as well as in relation to
management boards and supervisory boards in limited liability and joint-
stock companies, or the management board, supervisory board and board of
directors in the simple joint-stock company.

It seems that there is no justification for limiting the possibility of us-
ing only electronic means of communication for participation in meetings
of companies (unless the articles of association provide otherwise) (Art.
234'(1) CCC, Article 406°(1) CPCC, Article 3002 CPCC), and not - as in
the case of management boards and supervisory boards of these companies
(or of the management board, supervisory board and board of directors in
a simple joint-stock company) — more broadly, i.e. including generally all
means of direct distance communication.

2.7. Summary of doubts and comments regarding new possibilities of
operation of capital companies versus the postulate to introduce
a comprehensive, optimal model of regulation of this matter

The general idea of introducing new possibilities of operation for govern-
ing bodies of companies, comprising (with respect to limited liability com-
panies and joint stock companies), first of all, the possibility to make deci-
sions using means of remote communication, including electronic means,
regardless of the duration of a state of epidemiological threat or state of epi-
demic, and even more so in view of the current pandemic, which constitutes
a significant obstacle to efficient communication, including decision-making
by company bodies in a traditional way based on the personal presence of
their members at one place, should be assessed positively.

However, the legal solutions adopted by the legislature and analysed
above look incoherent and deprived of a certain legislative consistency, sym-
metry (in the sense of balance, uniformity) within the scope of regulating
the same or similar issues (in relation to particular bodies), as well as an
overall (comprehensive) and optimal character (outlook, approach), even in
their part concerning companies, not to mention the incompleteness of the
regulation of this matter with regard to a simple joint-stock company, or no
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regard to commercial partnerships (which will be discussed in more detail
below in point 3 of the study).

It seems that in this case the optimal solution would be changes to
broadly include, with respect of the governing bodies of companies, almost
all important elements set out in the provisions concerning particular, dif-
ferent bodies of limited liability company, joint-stock company and simple
joint-stock company, merged into one entity aimed at improvement of their
operation, taking into account postulates arising from the above doubts and
questions pointing to lack of consistency and a comprehensive, holistic and
optimal approach to the legal solutions introduced. This optimal character
and the resulting scope of legislative changes could be considered as the ba-
sis for an optimal model to regulate the matter in question.

A number of arguments speak in favour of the introduction of such a
consistent, comprehensive and optimal regulation.

Firstly, it is generally beneficial for companies and partnerships, includ-
ing their bodies and members, owing to improvements in their operation.

Secondly, it provides a legal basis for the obligation (duty) to meet ele-
mentary requirements for the implementation of the new possibilities of op-
eration, including security requirements in the area of the existence of a reg-
ulatory basis for the detailed rules for their implementation, the convening
of meetings, the identification of members of bodies, participation in meet-
ings and activities undertaken, and the confirmation of actions undertaken.

Thirdly, such optimal regulation meets civilisational progress in the area
of the development of new and innovative communication technologies
(means of direct distance communication, including in particular electronic
communication).

Fourthly, the Explanatory notes to the above-mentioned bills introducing
the so-called anti-crisis shields do not give answers to these doubts, includ-
ing to the questions about the method of regulation adopted, and thus the
explanation (or justification) of the legislative concept adopted by the legis-
lature, from which it can be concluded that the legislature itself was not en-
tirely convinced, perhaps as regards specific issues, as to its final correctness
and scope of the concept. On the other hand, the legislature wanted to take,
perhaps not the first, but another very important step, to open the door
more widely to certain new possibilities of operation, especially with the use
of means of direct distance communication, including electronic means of
communication, primarily in order to limit the negative consequences of the
current coronavirus epidemic caused by SARS-CoV-2.
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3. NEW POSSIBILITIES OF OPERATION BY PARTNERSHIPS

3.1. General remarks

Due to the principle of applying mutatis mutandis certain regulations
concerning limited liability company or joint stock company in the pro-
visions applicable yet before the adoption of the provisions that make up
the so-called anti-crisis shield in specific cases, the catalogue of commercial
partnerships and companies, including areas to which the improvements in
operation provided for in this shield apply, is wider than only these compa-
nies. It includes: 1) professional partnerships in which, in accordance with
Article 97(1) CCPC, the management board was established , i.e. the so-
called hybrid management model was adopted in terms of the new oper-
ational capabilities of this board (due to the application mutatis mutandis
to these companies under Article 97(2) CCPC of the provisions of Articles
201-211 CPCC and Articles 293-300 CCPC, including the provisions of Ar-
ticle 208(5'-5*) CPCC, which concern the management board in the limit-
ed liability company), as well as 2) limited joint-stock partnerships - in the
area of new operational possibilities for the supervisory board established
in accordance with Article 142(1) CPCC, due to the existing statutory re-
quirement or requirement stated in the articles of association and the gener-
al meeting — only in terms of the resolutions of shareholders adopted at its
meetings (due to the application mutatis mutandis to these companies under
Article 126(1)(2) CPCC. the provisions of the Code of Commercial Partner-
ships and Companies on joint-stock companies - including Article 388(1-3)
CPCC and Article 406° CPCC) [Szumanski 2020, 5].13

3.2. New possibilities of operation by professional partnerships

For the introduction of solutions proposed above in a limited liability
company, in the area of making use of new possibilities of action by par-
ticular bodies, as part of the broadest, optimal model of regulation with re-
gard to companies, the reference to selected provisions on the management
board of a limited liability company, i.e. Articles 201-211 CCPC and 293-
300 CCPC, existing (even before the introduction in the regulations referred
to as the so-called anti-crisis shield) in the provision of Article 97(2) CCPC
in respect of activities of a partnership in which the management board has
been established, may remain a good and simple way of introducing these
new possibilities of operation (regarding the use of means of direct distance

13 Szumanski, however, probably due to the area of analysis intentionally narrowed down to
meetings, refers this only to the general meeting in the limited joint-stock partnership, not
to mention the supervisory board established in this company or the management board
established in the professional partnership.
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communication, including electronic means) by the management board of a
professional partnership. It seems that, in this case, a separate regulation of
this matter directly in the provisions on professional partnership is not justi-
fied, due to the similar substantive scope of regulation, despite their different
legal natures,'* including functions and powers, and thus also the resulting
formal and legal status of the management board in a professional partner-
ship in relation to the management board in a limited liability company.

Another, very important, issue is to consider, from the perspective of the
law as it should stand, the introduction of the analysed new possibilities of
operation of a professional partnership, in which a traditional model of op-
eration has been adopted (i.e. the management board has not been estab-
lished) - in relation to running affairs by its partners in matters requiring
adopting resolutions by them (and thus, as a rule, in matters exceeding the
scope of ordinary activities of the partnership), the more so, because pursu-
ant to Article 97(3) CCPC, also in the hybrid model of partnership manage-
ment, the management board of such a company should include at least one
partner by operation of law.

3.3. New possibilities of operation by limited joint-stock partnership

Where the solutions proposed above are introduced in a joint-stock com-
pany in the area of using new possibilities of operation by individual bodies
as part of the broadest, optimal model of regulating this matter in relation
to capital companies, the reference existing (even before the introduction of
the provisions referred to as the so-called anti-crisis shield) in Article 126(1)
(2) CCPC to the properly applicable provisions on the supervisory board
and the general meeting of a joint-stock company in relation to a limited
joint-stock partnership, also with regard to the use of means of distance
communication, including electronic means of communication, may remain
a good and simple way of introducing new possibilities of operation (and
specifically the use of these means) by the supervisory board of this compa-
ny and the general meeting, as regards resolutions adopted by shareholders.
As it may be assumed, a separate regulation of this matter directly in the
provisions on a limited joint-stock partnership is not justified in this case,
due to a similar, despite having a different legal nature, substantive scope
of the regulation, including functions and powers, and therefore also the
resulting formal and legal status of the supervisory board and the general
meeting in a limited joint-stock partnership in relation to these bodies in a
joint-stock company.

14 See, for example, Gorska 2001, 36-37; Jacyszyn 2001, 171; Krzesniak 2002, 243ff; Ciecierska
2005, 62; Koziet 2006, 29.
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Another issue, a very important one, is to consider, from the perspec-
tive of law as it should stand, the introduction of these new possibilities of
operation of a limited joint-stock partnership with regard to the running of
affairs by its general partners in matters requiring the adoption of resolu-
tions by them (i.e., in principle, in matters exceeding the scope of ordinary
activities of the partnership), as well as in relation to expressing a consent
of the general partners (unanimously by all or by a majority of votes) to
shareholders’ resolutions adopted at the general meeting, in accordance with
Article 146(2-3) CCPC. It should be borne in mind that the provisions on
joint-stock companies in the light of Article 126(1)(1-2) CCPC applied mu-
tatis mutandis to the general meeting in the limited joint-stock partnership
do not refer to consents of the general partners to these resolutions, as re-
quired under Article 146 CCPC.

3.4. New possibilities of operation of general partnerships and limited
partnerships - a proposal de lege ferenda

The proposal to introduce these new operational possibilities remains
valid also for partners of other commercial partnerships, i.e. partners of a
general partnership, partners of a limited partnership (general partners and
the limited partners who, unless the articles of association provide other-
wise, have the right to consent to the resolutions of the general partners on
the matters of running affairs of the partnership, which exceed the scope of
the ordinary activities of the partnership - Article 121(2) CCPC). It seems
that there is no justification for the differentiation in this area (new possi-
bilities of operation) of the legal position of the bodies of a limited liability
company and joint-stock company (or a simple joint-stock company), and
on the other hand the legal status of the members (partners) in commercial
partnerships who make decisions collectively, i.e. primarily in the form of
resolutions."

CONCLUSION

It seems that the new possibilities of operation by commercial compa-
nies and partnerships introduced by the legislature in the regulations of the
so-called anti-crisis shield are a key step, perhaps a milestone, and at the
same time they begin another very important stage in regulating this mat-
ter, which should generally be assessed positively. However, as mentioned

15 On the other hand, Szumanski holds that the use of means of direct distance communication
generally in all commercial partnerships may contradict the personal nature of commercial
partnerships, including the primacy of the person over capital [Szumanski 2020, 5].
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above, individual detailed and very important legal solutions in this area are
selectively and unevenly “scattered” over the provisions relating to individu-
al governing bodies of companies, without any justification, including with-
out taking into account the need for a specific analogy, symmetry and the
completeness of regulation in each case, instead of being comprehensively,
holistically and symmetrically related to each of them. It can be assumed,
as in other analogous cases, that this results from the specific, but easily no-
ticeable (also against the backdrop of similarly incomplete and asymmetrical
legal solutions introduced for other entities, e.g. in cooperatives,'® associa-
tions' or foundations'®) inconsistency and lack of a holistic, comprehensive
and optimal approach to the solutions being introduced. Apart from the
above-mentioned specific doubts concerning the regulations for companies
(applied mutatis mutandis to the management board of a professional part-
nership, as well as the supervisory board and the general meeting of a lim-
ited joint-stock partnership), there are no grounds in this respect, inter alia,
for the fact that the new possibilities of operation do not apply to entities
other than the bodies adopting resolutions in commercial partnerships, i.e.
to their members (partners), or - like for the bodies of a limited liability
company and joint-stock company - to the bodies of a simple joint-stock
company (including, in particular, to its general meeting).

A way to address the imperfections of these regulations, and thus to
remedy the insufficiencies caused by them, may be the introduction of leg-
islative changes based on the optimal model of regulation proposed above.
Its application should be considered from the perspective of the law as it

16 New possibilities of operation for the governing bodies of cooperatives (acting under
general rules) have been set out mainly in the provisions concerning: 1) the management
board and the supervisory board (Article 35(4'-4%) of the Act of 16 September 1982, the
Law on Cooperatives, Journal of Laws of 2020, item 275 as amended [hereinafter: Law
on Cooperatives]), 2) the general meeting (Article 36(9-13) of the Law on Cooperatives,
Article 40(3) of the Law on Cooperatives and Article 46a, third sentence, of the Law on
Cooperatives), 3) the meeting of representatives (Article 35(4!-5) of the Law on Cooperatives
in conjunction with Article 37(5) of the Law on Cooperatives) and 4) the meetings of
member groups (Article 35(4'-5) of the Law on Cooperatives in conjunction with Article
59(1), third sentence, of the Law on Cooperatives).

17 New possibilities of action of the governing bodies of associations have been set out in
the provisions of Article 10(1a) to Article 10(1d) of the Act of 7 April 1989, the Law on
Associations (Journal of Laws of 2020, item 2261 as amended [hercinafter: Law on
Associations]). These generally refer to the authorities (bodies) of the association (general
meeting of members, internal auditing body and management board).

18 New possibilities of operation of foundation’s bodies have been set out in provisions of
Article 10(la) to Article 10(1d) of the Law on Associations in conjunction with Article
5(1a) of the Act of 6 April 1984 on foundations (Journal of Laws of 2020, item 2167) and
relate in general to all foundation’s authorities (bodies) (the management board and bodies
established on the basis of the foundation’s statutes, such as e.g. the founders’ council).
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should stand (de lege ferenda) not only in the area of commercial companies
and partnerships, but also in relation to other entities, including both those
which pursue business activities and those which do not, in particular: co-
operatives, state-owned enterprises (in relation to the bodies of self-govern-
ment of the personnel in these enterprises) or associations.
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