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Abstract. The article discusses the problem of reorganisation of cultural institutions
in the context of employment. The reorganisation of a cultural institution may take
the form of a merger or split-up of institutions, and, in extreme cases, complete disso-
lution of such an entity. These forms of reorganisation are crucial for the employment
relations inside the institution. Cultural institutions have legal personality, and they
are separate from their founding bodies. Employees of cultural institutions also en-
joy a special status: while their employment relations are governed by the provisions
of the Labour Code, the specificity of work in cultural institutions is also governed
by the provisions of the Act on the Organisation and Pursuit of Cultural Activities.
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INTRODUCTORY REMARKS

Pursuant to the Act of 25 October 1991 on the organisation and pursuit
of cultural activities,' cultural institutions constitute an organisational form
for cultural activities. State cultural institutions are established by ministers
and heads of central offices; these bodies organise cultural activities by es-
tablishing state cultural institutions for which the pursuit of such activities
is their primary statutory objective. Local government cultural institutions,
for which the pursuit of cultural activities is the main statutory objective,
are established by local government units. These bodies empowered to set
up cultural institutions are referred to in the Act as organisers.

The organiser issues a founding act for the cultural institution, which
specifies its subject of activity, name and seat and whether the cultural

1 Journal of Laws of 2020, item 194 [hereinafter: AOPCA].

2 Tt should be noted that the concept of “cultural institution” under the Act on the organisation
and pursuit of cultural activities does not cover a cultural institution established by an entity
other than those listed in Articles 8 and 9 of the Act, see judgement of the Regional
Administrative Court in Poznan of 16 July 2008, ref. no. IV SA/Po 29/08, Lex no. 516026.
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institution is an artistic institution.’ Establishing a cultural institution is
a two-stage process, since the founding act alone is not sufficient for the es-
tablishment of the cultural institution; in order for an institution to be able
to start operation, it must acquire the legal personality which it does once
registered with the register of cultural institutions maintained by its organis-
er (Article 14(1) AOPCA).

In the judgement of 16 July 2008 cited above, the Regional Administra-
tive Court in Poznan has stated that only an institution set up by an entity
referred to in Articles 8 and 9 AOPCA is subject to registration as a cultural
institution supervised by that entity, and this is not discriminatory against
natural persons organising and carrying out cultural activities and does not
infringe the constitutional principle of equality before the law.*

Although it is the authorised founders who establish cultural institu-
tions, the cultural institution is a completely separate entity from the or-
ganiser, having financial autonomy in running its economic policy within
the framework of its own resources.” The case law emphasizes the autonomy
of cultural institutions as legal persons, which also means that the organiser
must not arbitrarily modify the scope of activities of the cultural institution,
and the organiser can only intervene in the object and manner of its activi-
ties within the statutory framework.®

On the other hand, between the organiser and the cultural institution
established by the organiser there is an organisational link and a legal bond,
which, using the terms used in the Act on the organisation and pursuit
of cultural activities, must be described as subordination and which is ex-
pressed most fully just in conferring powers on the organiser to unilaterally
influence its operation in a sovereign way [Antoniak-Teskna 2019].7

The organiser has a number of statutory powers over the cultural insti-
tution which it established, mainly due to the owner’s supervision exercised

3 Pursuant to Article 11(2) AOPCA, artistic institutions are cultural institutions established
to carry out artistic activities in the field of theatre, music or dance, with the participation
of authors and performers, in particular: theatres, philharmonic orchestras, opera and operetta
houses, symphony orchestras and chamber ensembles, song and dance ensembles and choral
ensembles.

4 1In that judgement, the court pointed out that “it clearly follows from the provisions
of the Act that natural persons, legal persons and organisational units without legal
personality may conduct cultural activities, but only the entities listed in Articles 8 and 9
of the Act on cultural activities may establish cultural institutions.”

5 Judgement of the Regional Administrative Court in Warsaw of 20 March 2008, ref. no. I SA/
Wa 134/08, Lex no. 506226.

6 Tbid.; judgement of the Regional Administrative Court in Gorzéw Wielkopolski, ref. no. II
SA/Go 101/22, Lex no. 3354170.

7 Judgement of the Supreme Administrative Court of 7 September 2017, ref. no. II OSK
1790/17, Lex no. 2348658.
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over the institution [Antoniak 2012, 58-59; Szewczyk 1996, 44].% A manifes-
tation of this supervision is, above all, the possibility of undertaking actions
involving the reorganisation of cultural institutions.

1. FORMS OF CULTURAL INSTITUTION REORGANISATION

Pursuant to Article 18 AOPCA, the organiser may perform a merg-
er of cultural institutions, including cultural institutions operating in var-
ious forms, or a split-up of cultural institutions. In the event of a merg-
er of an artistic institution with a cultural institution other than artistic,
the cultural institution established as a result of such a merger has the sta-
tus of artistic institution. The law imposes on the organiser an information
obligation to make public the intention and reasons for such a decision 3
months before the issuance of the act on the merger or split-up of the cul-
tural institution.

As already noted above, the organiser has the right to influence
on the activities of the cultural unit in a unilateral, arbitrary and sovereign
way. The organiser’s act on the transformation of a cultural institution is
an act of internal management and as such is not subject to review by the ad-
ministrative court [Antoniak-Teskna 2019].° The way in which the organiser
regulates the establishment of a cultural institution is an organiser’s internal
act, the established unit is required to perform under the principle of organ-
isational subordination.'

As provided for in Article 19(1) AOPCA, the merger of cultural institu-
tions consists in creating one institution, which includes the staff and prop-
erty of the institutions subject to merger. The merger of a cultural institution
takes place by way of an act issued by the organiser of the cultural institu-
tion. The merger may also take place by way of an agreement concluded be-
tween the so-called central-government organiser and the local-government

8 Also see the Resolution of the Supreme Court of 8 May 1992, ref. no. III CZP 42/92, OSNC
1992/11, item 196.

9 It should be noted that acts of merger or split-up of cultural institutions, as well as acts
of intent to do so, are subject to different legal regimes as regards the possibility of reviewing
them, depending on whether central or local authorities are concerned. Decisions of ministers
and heads of central offices and resolutions of councils of municipalities, district councils
and regional assemblies on the split-up or merger of cultural institutions are not automatically
appealed against before the administrative court, but resolutions of legislative bodies of local
government units are subject to the supervision of the voivodship governor (wojewoda) and,
therefore, indirectly, also to judicial review of legality by administrative courts.

10 As in the above-mentioned decision of the Supreme Administrative Court of & September
2017.
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organizer on the establishment of a new cultural institution or the merger
of already existing institutions.

The act of merger of cultural institutions specifies the names of the cul-
tural institutions to be merged, the name, type, seat and subject of opera-
tion of the cultural institution established as a result of the merger, the date
of the merger of the cultural institution, the rules for the takeover of liabil-
ities and receivables by the institution established as a result of the merger.
At the same time, the organiser confers the statutes on the cultural insti-
tution created as a result of the merger. On the date of entry in the reg-
ister of the newly established cultural institution, the organiser strikes off
from the register the previous cultural institutions which had been subject
to the merger. Thus, upon registration of a new institution, the legal exis-
tence of the merged institutions ceases.

The second form of reorganisation of cultural institutions is their split-
up. Pursuant to Article 20(1) AOPCA, the split-up of a cultural institution
consists in the establishment of two or more cultural institutions based
on the personnel and property belonging to the cultural institution being
divided. The split-up of a cultural institution may also consist in the sep-
aration of a distinct organisational unit or units from a cultural institution
in order to incorporate them into another cultural institution or establish
a new cultural institution based on the personnel and property of that unit
or units. The rules for the transfer of assets included in the balance sheet
of the separated units are to be specified by the organiser.

The act of split-up of a cultural institution must contain the name
of the cultural institution being split up, the name, type, seat and object
of operation of the cultural institutions established as a result of the split-up,
the specification of organisational units separated in order to create a new
cultural institution or incorporation into the institutions established as a re-
sult of the split-up, determination of the rules for taking over the liabilities
and receivables by the institutions established as a result of the split-up.

Pursuant to Article 25a(1) AOPCA, a cultural institution estab-
lished as a result of a merger or split-up enters into all legal relationships
of the merged or divided institution, regardless of the legal nature of these
relationships, in particular permits, licences and tax reliefs, which were
granted to this institution before its transformation, unless the legislation
or the decision on granting the permit, licence or relief provides other-
wise. We are dealing here with universal succession, i.e. entering into all
the rights and obligations of the merged or divided institutions, including
the takeover of receivables and liabilities. Universal succession is character-
ised by the fact that the consent of the creditors of the merged, divided,
transferred or liquidated cultural institutions for the transfer of debt is not
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necessary;'! it also covers all procedural rights and obligations, regardless

of the stage of the proceedings, and employee rights and obligations [Anto-
niak-Teskna 2019]. In the sphere of employment relationships, Article 23!
of the Labour Code' is relevant, which means that a cultural institution es-
tablished as a result of a merger or split-up of existing institutions becomes,
by operation of law, a party to the existing employment relationships.

At this point, one should also mention the most far-reaching organis-
er’s decision regarding the existence of a given cultural institution, namely
the liquidation of a cultural institution. Pursuant to Article 22(1) of the Act,
in particularly justified cases, the organiser may liquidate a cultural institu-
tion. The organiser is obliged to make public the intention and the reasons
for the liquidation 6 months before the issuance of the act of liquidation
of the cultural institution. Where the organiser decides to liquidate a cultur-
al institution, the public notification of the intention and reasons for liqui-
dation six months in advance is supposed to create an opportunity to take
action to raise funds that will enable the continued functioning of the cul-
tural institution concerned, since the liquidation of a cultural institution
should not be abused and utilised as an instrument to enable the organis-
er to save funds that it can and should allocate to the activities of cultural
institutions."

The legislature, when discussing the conditions for liquidation uses
the vague term “particularly justified cases”, containing an evaluative phrase
that requires assessment of a certain state of affairs. When applying it, it is
necessary to provide a detailed and convincing reasons for the decision in-
dicating the choice of evaluation criteria. The organiser is obliged to specity
the reasons for the liquidation of the cultural institution, and it is obvious
that what is meant here are exceptional, extraordinary events and situations
that make it impossible for the cultural institution to continue functioning.

The act of liquidation of a cultural institution is the basis for its de-
letion from the register. Pursuant to Article 24 AOPCA, the liabilities
and receivables of the liquidated cultural institution shall be taken over
by the organiser.

Due to the liquidation of the cultural institution as an employer, i.e.
the liquidation of the workplace, the employment is no longer possible,
and therefore there is a basis for the termination of employment relation-
ships based on Article 41' LC. The provision of Article 41'(1) LC refers only

11 Article 519 of the Act of 23 April 1964, the Civil Code, Journal of Laws of 2022, item 1360.

12 Act of 26 June 1974, the Labour Code, Journal of Laws of 2022, item 1510 [hereinafter: LC].

13 Judgement of the Regional Administrative Court in Gdansk of 4 September 2014, ref. no. III
SA/Gd 355/14, Lex no. 1534610.

14 Judgement of the Supreme Administrative Court of 29 February 2012, ref. no. I OSK 45/12,
Lex no. 1252076.
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to the complete and final liquidation of the workplace, i.e. one in which
no other employer becomes the successor of the liquidated workplace,
and the liquidated workplace ceases to exist both in fact and in law."”

2. MERGER AND SPLIT-UP OF A CULTURAL INSTITUTION
AND EMPLOYMENT RELATIONSHIPS

The merger of cultural institutions is a form of terminating the exis-
tence of cultural institutions that is distinct from their liquidation. As al-
ready mentioned above, the cultural institutions to be merged are struck oft
from the register of cultural institutions and thus cease to legally exist.
Consequently, the legal winding up of an employer which leads to the use
of the workplace to continue the existing activity as part of the new organ-
isational structure does not constitute its liquidation within the meaning
of Article 41' LC, but constitutes a transfer of the workplace, the effects
of which in the sphere of labour law are determined by Article 23' LC.'¢

This means that the newly established cultural institution becomes,
by operation of law, a party to the existing employment relationships,
therefore the employees of the merged cultural institutions become, also
by operation of law, its employees. The new employer assumes all the rights
and obligations of the previous employers, and the employees of the merged
cultural institutions retain their previous rights and obligations. The provi-
sion of Article 23' LC is a mandatory rule, the transfer of employees is done
ex lege, it is not affected by anyone’s decision - be it the employers or organ-
isers of cultural institutions.

As stated in Article 23'(2) LC, the previous employer and the new one
are jointly and severally liable for the obligations arising from the employ-
ment relationship, which arose before the transfer of part of the workplace
to another employer. As regards the merger of cultural institutions, the ex-
isting employers are struck off from the register, and in the legal sense they
cease to exist, so only the newly established cultural institution is responsi-
ble for the obligations under the employment relationship, which arose be-
fore the merger of the cultural institutions [Antoniak-Teskna 2019; Gajewski
and Jakubowski 2016, 116; Liszcz 2016, 138; Gersdorf and Raczka 2012, 164;
Pezda 2010, 34; Hajn 1996, 24]."

The employees of the merged or (split up) cultural institutions become
employees of the resulting cultural institutions and retain the rights under

15 Judgement of the Supreme Court of 14 March 2012, ref. no. I PK 116/11, OSNP 2013/5-6/51.

16 Judgement of the Supreme Court of 21 January 2003, ref. no. I PK 85/02, OSNP 2004/13/228.

17 Also see the judgement of the Supreme Court of 23 November 2006, ref. no. II PK 57/06,
OSNP 2008/1-2, item 4.
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the employment relationship. Pursuant to the Labour Code, the employees
are guaranteed at least the previous terms of labour. Any changes in this re-
spect should be agreed between the parties to the employment relationship
or the trade unions operating at the relevant workplace.

Employers are obliged to notify of the transfer of the workplace their re-
spective trade union organizations or directly the employees, if such organi-
sations do not operate at the employers” premises.

Pursuant to Article 26" of the Act on trade unions,® the previous
and the new employer are obliged to notify in writing the trade union or-
ganizations operating in each of them, at least 30 days before the expected
date of transfer, about the expected date of this transfer, its reasons, legal,
economic and social consequences for their employees, as well as intended
actions regarding the terms of employment of these employees, in particular
working conditions, pay and retraining.

Where it is the trade union organization who receives information from
the employer pursuant to Article 26" ATU, it must forward that notification
to all employees of the employer concerned, since it represents all the em-
ployees, both those who are and who are not its members [Maniewska 2009,
18].

It should be stressed that the Act on trade unions penalises the failure
to comply with the obligation to notify trade unions, as in accordance with
Article 35(1)(4) ATU, it is an offence punishable by a fine or a restriction
of freedom.

If the previous or new employer intend to take measures concerning
the conditions of employment of workers, they must enter into negotia-
tions with the trade union organizations to conclude a respective agreement,
within a maximum period of 30 days from the date of notification of those
measures. The agreement shall be concluded by all the trade union organi-
zations which have negotiated the agreement. Nothing prevents the agree-
ment being concluded by two employers - the transferor and the transferee,
then it will have a tripartite form. Nothing prevents the trade union organi-
zations which are not formally operating in the workplace being transferred,
but which operate with the transferee employer, from participating in the ne-
gotiations with the employer in the process of taking over the workplace

If the agreement is not concluded within the prescribed period due
to the employer being unable to agree on the content of the agreement
with workplace’s trade union organizations or representative trade union
organisations bringing together the employees,” involved in the negotia-
tions, the employer shall independently take action in matters concerning

18 Journal of Laws of 2022, item 854 [hereinafter: ATU]J.
19 Tn the meaning of Article 25%(1) or (2) ATU.
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the conditions of employment of workers, taking into account the arrange-
ments made with the workplace’s trade union organizations in the course
of the negotiations on the conclusion of the agreement.

As regards the terms of employment of the employees transferred, it
should be emphasised that the employer who takes over another workplace
is bound by the terms of individual employment contracts resulting, inter
alia, from the remuneration system in force at the workplace being taken
over.” The content of the contractual employment relationship is determined
not only by the employment contract, but also by the regulation of internal
by-laws, remuneration schemes adopted by the employer and generally ap-
plicable labour law provisions. The change on the employer’s part as a result
of the transfer of the workplace does not mean that the new employer is still
bound by the content of the by-laws in force at the transferred workplace,
but that the elements of the employment relationship of the employees
of the transferor employer resulting from the provisions of those acts bind-
ing the new employer until changed by an amending agreement or amend-
ing notice. As the Supreme Court points out, this relationship stems from
the institution of the new employer’s entry into the existing employment
relationship with the employees of the acquired workplace, and not from
liability for the obligations arising prior to that transfer.”!

Thus, if the new employer intends to take action regarding changes
in the terms of employment, for example: if within a certain period of time
from the date of the transfer of the workplace, it intends to consolidate
and thus adapt the remuneration system for the transferred employees
to the rules in force at the new employer, which will mean the elimination
of a remuneration component to which the former employer was entitled
and which is not covered by the remuneration system applied at the new
employer, it is obliged to amend these terms and conditions in accordance
with the requirements of the procedure of amending notice (or amending
agreement).”

If there are no trade union organizations operating at the employ-
ers undergoing the transfer of the workplace, each of them shall inform
its employees in writing of the expected date of the transfer of the work-
place, the reasons for it and the legal, economic and social consequenc-
es for the employees, as well as the intended action concerning the terms

20 Judgement of the Supreme Court of 15 June 1993, ref. no. I PK 63/93, I PRN 63/93, OSP
1994, vol. 5, item 95; judgement of the Supreme Court of 21 September 1995, ref. no. I PRN
60/95, OSNP 1996/7/100.

21 Tudgement of the Panel of Seven Judges of the Supreme Court of 29 October 1992, ref. no.
I PZP 52/92, OSNCP 1993, vol. 4, item 48.

22 Subject to Article 241° LC.
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of employment of the employees, in particular the terms and conditions
of work, pay and retraining.

At the same time, it should be noted that the failure of the previous em-
ployer to comply with the obligation to provide information and instruction
under Article 23*(3) LC does not affect the effect of the transfer of the work-
place or its part consisting in assuming by the new employer of the rights
and obligations of a party to the employment relationship.* The Supreme
Court pointed out that the failure to notify employees in writing of the sub-
jective change of the employer does not have the features of a gross breach
of the employer’s basic obligations towards the employee within the mean-
ing of Article 55(1') LC, as it does not pose a direct threat to the continu-
ation of the employment relationship on the previous terms and conditions
of work and pay.**

Providing employees with the above information is very important, it
is a manifestation of the implementation of the protective nature of the la-
bour law provisions. The information is intended to familiarise the employ-
ee with the new situation of working for a new employer. Despite perma-
nence of employment, the ipso iure entry into the existing employment
relationship and the guarantee of the existing terms and conditions of work
and pay, the employees may not be interested, for various reasons, in work-
ing for the new entity, so they should be given the opportunity to familiarise
themselves with the new situation in order to decide whether or not to con-
tinue their employment.

Pursuant to Article 23'(4) LC, within 2 months of the transfer of a work-
place or part thereof to another employer, the employee may terminate his
employment relationship without notice of termination, with seven days’
advance notification. The termination of employment in that way caus-
es for the employee the effects related under the provisions of labour law
to the termination of the employment relationship by the employer upon no-
tice. If the employee does not intend to continue employment with the new
employer for any reason, he may terminate his employment relatively quick-
ly, without having to “wait” for the expiry of the notice period. This regula-
tion attempts to reconcile, on the one hand, the protection of the workplace
and, on the other hand, freedom of work; its essence is that the exercise
of the worker’s right to freely choose his employer does not lead to unfa-
vourable legal consequences for him, therefore the choice of one of the two
equivalent legally protected goods is on the part of the employee.”> Where
the employee uses this “simplified” termination procedure, the employee

23 Judgement of the Supreme Court of 8 January 2002, ref. no. I PKN 779/00, OSNP 2004/1/7.
24 JTudgement of the Supreme Court of 6 May 2003, ref. no. I PKN 219/01, OSNP 2004/15/264.
25 Judgement of the Supreme Court of 25 May 2000, ref. no. I PKN 647/99, OSNP 2001/21/644.
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shall not be entitled to compensation or severance pay.*® The Supreme Court
adopted the view that the termination of the employment relationship under
23'(4) LC does not entitle to be paid the severance pay provided for in Arti-
cle 8 of the Act of 13 March 2003 on special rules of termination of employ-
ment relationships with employees for reasons not attributable to employ-
ees,”” unless the reason for termination of employment was a serious change
to the detriment of the employee.?®

The transfer of the workplace or its part to another employer may not
constitute a reason for the termination of the employment relationship
by the employer, and this also applies to an amending notice.” The employ-
er taking over the workplace may not change the employee’s terms of em-
ployment to his detriment for the reasons of the mere takeover of the work-
place, regardless of whether the employee agrees to such a change.” In one
of the rulings, the Supreme Court indicated that the transfer of the work-
place or its part to another employer may not be the only reason justify-
ing the termination of the employment relationship by the employer, but it
should be assumed that justified circumstances and reasons for making or-
ganizational changes on the part of the employer undertaken for the sake
of recovery from a difficult economic situation known to employees does
not prevent such an agreed defining of the content of the employment re-
lationship by the parties who agree to less favourable remuneration terms
in order to achieve goals beneficial to both parties; this means that the trans-
fer of the workplace to another employer does not preclude voluntary modi-
fications to the terms of employment by agreement of the parties.”

The discussed principles of employment permanence under Arti-
cle 23" LC do not apply to individuals working under civil-law contracts:

26 The resolution of the Supreme Court of 10 October 2000, ref. no. IIT ZP 247/00, OSNP
2001/3/63 adopted that an employee who, as a result of the transfer of the workplace
to another employer, has chosen the option of terminating the employment relationship
without notice of termination, with 7 days” advance notification (Article 23'(4) LC), is not
entitled to compensation for any notice period that does not run after the termination
of the employment relationship.

Journal of Laws of 2018, item 1969.

Resolution of the Panel of Seven Judges of the Supreme Court of 18 June 2009, ref. no. III
PZP 1/09, OSNP 2011/3-4/32.

The judgement of the Supreme Court of 17 January 2017, ref. no. I PK 326/15, unpublished,
it states that Article 23'(6) LC prohibits notice of termination of employment (and amending
notice) by the employer only for one reason, i.e. the transfer of the workplace or its part
to another employer, and therefore the mere transfer of the workplace or its part to another
employer does not prevent the notice of termination by the employer, if it is justified by other
actual and material reasons.

Judgement of the Supreme Court of 7 February 2007, ref. no. I PK 269/06, OSNP 2008/5-6,
item 68.

31 Judgement of the Supreme Court of 20 June 2007, ref. no. I BP 61/06, Lex no. 951495.
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assignment contracts or contracts for specific work, as they are not employ-
ees within the meaning of Article 2 of the Labour Code. Thus, the new em-
ployer does not automatically become, on the basis of Article 23' LC, a par-
ty to these civil law relationships. However, it should be kept in mind that
the new cultural institution assumes all rights and obligations of the merged
cultural institutions and takes over their receivables and liabilities on the day
of the merger (Article 25a AOPCA).

On the day of transfer of the workplace or part of it, the employer is
obliged to propose new working and pay conditions to employees who
hitherto have been working on a basis other than an employment contract,
and to set a time limit, not shorter than 7 days, by which the employees may
submit a declaration of acceptance or refusal to accept the proposed terms.
Where new working and pay conditions are not agreed, the current employ-
ment relationship is terminated at the end of a period equal to the period
of notice, counted from the date on which the employee submitted a state-
ment of refusal to accept the proposed terms, or from the date by which
he could submit such a statement. This provision applies to people hired
on the basis of non-contractual employment, i.e. appointment, nomination,
election, as well as a cooperative employment contract.

In the case of employee claims against the employer based on the provi-
sions of the Labour Code, such as, for example, damages or compensation
for mobbing, after the takeover of the entire workplace, in the event of lig-
uidation of the previous employer, as already indicated above, only the new
employer is liable [Sadlik 2012, 10; Gersdorf and Raczka 2012, 181].

Pursuant to para. 7 of the Regulation of the Minister of Family, Labor
and Social Policy of 10 December 2018 on employee files,”” in the case re-
ferred to in Article 23" LC or in separate provisions providing for the le-
gal succession of the new employer in employment relationships established
by the previous employer, the previous employer must transfer the employee
files to the new employer. It should be noted at this point that employers
sometimes use the practice of concluding new employment contracts with
the transferred employees on the occasion of a transfer of the workplace.
This is a wrong practice, because the employees being taken over become,
by operation of law, employees of the new employer, and the conclusion
of a new employment contract is not constitutive in this case as far as the ex-
istence of the employment relationship is concerned, it only determines its
content.”

32 Journal of Laws of 2018, item 2369.

33 Tt was pointed out in the judgement of the Supreme Court of 29 September 1998, ref. no.
I PKN 349/98, OSNP 1999/20/653 that also the issuance of an employment separation
certificate to an employee by the previous employer has no legal significance in relation
to the consequences of taking over the workplace by the new employer, because it is not
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3. RELATIONSHIP OF EMPLOYMENT OF THE MANAGERS
OF CULTURAL INSTITUTIONS UNDER MERGER

Pursuant to Article 15(1) AOPCA, the manager of a cultural institution
is to be appointed by the organiser for a limited period of time, having con-
sulted the trade unions operating in that cultural institution and the profes-
sional and authors™ associations competent for the type of activity carried
out by the institution. The manager of a cultural institution shall be appoint-
ed for a period of three to seven years.

The appointment of the manager of a cultural institution may be pre-
ceded by a competition, but in local government cultural institutions,
the list of which is to be determined by regulation by the minister respon-
sible for culture and heritage protection, the appointment of a candidate
for the post of manager by means of a competition is obligatory.** However,
the minister responsible for culture and heritage protection may agree to ap-
point a candidate nominated by the organiser to the post of the manager
without a competition.

A dismissal of the manager shall take place in the same manner. It is not
necessary to consult trade unions and professional and authors™ associations
where candidate for manager is selected through the competition procedure

As has already been pointed out, the merger of cultural institutions re-
sults in the loss of legal personality of the merging institutions, since those
institutions are struck off from the register of cultural institutions and thus
their legal existence ceases. The legal liquidation of an employer, which will,
however, in essence lead to the use of the workplace to continue the exist-
ing activity within only a new organisational structure, does not constitute
liquidation of the workplace, but a transfer of the workplace. The newly es-
tablished institution in place of the merged institutions becomes, by virtue
of Article 23! LC, a party to the employment relationships of employees
of the merged institutions.

Does this also apply to the managers of the institutions subject to merg-
er? If a new institution is established as a result of a merger of cultur-
al institutions, the act of appointing the manager of one of these cultural
institutions being merged shall not form a basis for holding the position
of the manager of the institution established as a result of the merger. This

an event causing the termination of the employment relationship, and the employee would
not become an employee of the transferee employer by operation of law only where his
employment relationship was terminated before the new employer took over the workplace.

34 The competition procedure is also obligatory where it is provided for in the statutes
of the cultural institution; see judgement of the Regional Administrative Court in Olsztyn
of 14 July 2016, ref. no. IT SA/Ol 629/16, Lex no. 2083854.
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is so because the act of appointment concerns a specific cultural institution,
which in this case ceases to legally exist and is struck off from the register.
However, regarding Article 23'(5) LC, a question arises as to its application
to the employment relationship of the manager of a cultural institution being
merged. According to that provision, on the day of transfer of the workplace
or part of it, the employer is obliged to propose new working and pay con-
ditions to employees who hitherto have been working on a basis other than
an employment contract, and to set a time limit, not shorter than 7 days,
by which the employees may submit a declaration of acceptance or refusal
to accept the proposed terms. The application of this provision to an ap-
pointment does not, in principle, raise any doubts either among scholars
in the field or in the case law [Pezda 2010, 44]. It is even noted that Article
23'(5) LC should refer primarily to staff members employed on the basis
of appointment in managerial positions in the workplace being taken over
[Swigtkowski 2016, 164]. However, with regard to appointed employees,
the exclusion of the possibility of termination of the employment relation-
ship by amending notice should be stipulated.”® According to the established
case law of the Supreme Court, it is unacceptable to terminate the working
and pay conditions of an employee employed through appointment.*

Analysing the above situation in more detail, one should refer to Article
15(6) AOPCA that lists grounds for dismissing the manager of a cultural
institution, which contains neither merger nor liquidation of the institution.
In the matters not covered by the Act, the issues related to the employment
relationship of managers of cultural institutions are governed by the provi-
sions of the Labour Code. In such a case, it seems that it can be assumed
that the dismissal of the manager of a cultural institution subject to merg-
er takes place on the basis of Article 70 LC, provided of course that Ar-
ticle 23'(5) LC is not considered applicable in this case. This is supported
by the fact that the manager of a cultural institution has been appoint-
ed to a position in a specific entity, which in this case is struck off from
the register and loses its legal personality. Therefore, the act of appointment
as the basis for establishing an employment relationship in this institu-
tion does not extend to the newly established cultural institution replacing
the merged entities. Accepting the possibility of changing the terms of em-
ployment of the manager based on Article 23'(5) LC would in fact mean
a change in the position, the manager could no longer be the manager
of the liquidated institution, and as the Supreme Court adopted in one of its
judgements, changing the working and pay conditions, and in particular

35 As in the judgement of the Supreme Court of 20 August 2009, ref. no. II PK 43/09, OSNP
2011, No. 7-8, item 102.

36 Resolution of the Supreme Court of 21 December 1987, ref. no. III PZP 47/87, OSNC
1989/9/131.
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the type of the employment (position) of an employee hired based on an ap-
pointment may be made by way of dismissal and establishing an employ-
ment relationship with the employee on new terms, if the dismissing body is
competent for this purpose.’”

Due to the fact that Article 15(6) AOPCA contains an exhaustive enu-
meration of reasons for dismissing the manager of a cultural institution, it is
a provision of a special nature, which, in accordance with the principle of lex
specialis derogat legi generali, excludes the possibility of applying the general
rules of the Labour Code to a dismissal of the manager of a cultural institu-
tion. The provision in question applies only to managers of cultural institu-
tions and only their dismissal from office, so a dismissal may only take place
in strictly defined cases. However, excluding the possibility of dismissing
the manager of a cultural institution subject to merger, which will lose its le-
gal personality as a result of the merger, solely due to the lack of such a rea-
son in the list contained in the Act, seems to be too far-reaching. In this
perspective, it should be stated that the provisions of the Act on the organi-
sation and pursuit of cultural activities that in fact exclude the option of dis-
missing the manager of a cultural institution subject to merger due to strict-
ly defined grounds for such dismissal, will not be applicable.

Taking into account the above doubts regarding the legal grounds for dis-
missal of managers of cultural institutions, the list of grounds for dismissal
of managers of cultural institutions listed in Article 15(6) of the AOPCA
should be extended (as a proposal for future legislation) to include the merg-
er of cultural institutions [Antoniak-Teskna 2019].

CONCLUSIONS

The reorganisation of cultural institutions in the form of a merger of in-
stitutions (or their split-up), i.e. a reorganisation not resulting in the actual
liquidation of these entities, and the use of these institutions as workplaces
in order to continue existing activities within the new organisational struc-
ture, constitutes a transfer of the workplace protected under the Labour
Code. This means that a new entity enters into the existing employment re-
lationships of employees of the merged institution as their employer, which
ensures that employment is preserved and continued in the new institution,
essentially in its previous form, in accordance with the terms of the contracts
previously concluded. The personnel of the merged institutions must not be
adversely affected by the reorganisation activities of the organisers of those
institutions empowered to decide on the legal status of the institution.
The continuation of the employment relationship with the new employer

37 Tbid.
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on the existing terms of employment takes place also when the founders
- the organisers taking binding decisions about cultural institutions — have
agreed otherwise.

These rules do not apply to the managers of institutions subject
to the merger, since, due to the above-mentioned differences, they do not
automatically become employees of the newly created entity, which conse-
quently means that the manager of the newly established cultural institu-
tion should be appointed in accordance with the relevant provisions of law.
The procedure for appointing and dismissing the manager of a cultural
institution is regulated in the Act on the organisation and pursuit of cul-
tural activities, which are provisions having precedence over the general
principles adopted in the Labour Code. The absence of merger of cultural
institutions, resulting in the deletion of the merged cultural institution from
the register and thus resulting in the loss of its legal personality, on the list
of grounds for dismissal of the manager of that institution raises numer-
ous doubts and requires appropriate legislative action to extend the statutory
grounds for dismissing the manager before the end of the term of office.
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