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Abstract. The subject of the study is CIT tax relief regulated by Article 15cb of the CIT
Act (known as interest relief). This relief provides for additional tax deductible ex-
penses, even though no expenses were incurred in the amount of multiplication result
of additional capital contribution made to the company and/or profit contributed to
the company’s reserve capital or supplementary capital and NBP’s reference rate appli-
cable on the last working day of the year preceding the fiscal year increased by 1 per-
centage point. The author presents eleven interpretation doubts that arose during
the four years of the relief being in force. Most of the doubts concerned individual tax
decisions issued by the Director of the National Tax and Customs Information Office.
The author subjects these interpretations to a critical assessment, presenting his own
opinion, sometimes different from that of the tax authorities.
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1. INTRODUCTORY NOTES

1 January 2019 was the day when the act of 23 October 2018 on amending
the personal income tax act, the corporate income tax act and certain other
acts entered into force.! One of the amendments introduced by it was to add
Article 15¢b to the Corporate Income Tax Act of 15 February 1992.% It reads:
“1. In a company, tax deductible expenses® shall also include an amount cor-
responding to the product of the reference rate of the National Bank of Po-
land* applicable on the last working day of the year preceding the fiscal year

1 Journal of Laws item 2159 [hereinafter: Amending Act].

2 Journal of Laws of 2020, item 1406 as amended [hereinafter: CIT Act].
3 Hereinafter: Expenses.

4 Hereinafter: NBP’s Reference rate.
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increased by 1 percentage point® and the amount of: 1) an additional cap-
ital contribution made to the company in accordance with the procedure
and the rules set out in separate regulations® or 2) any profit contributed
to the company’s reserve capital or supplementary capital.” 2. The expense
referred to in paragraph 1 may be deducted in the year in which the addi-
tional contribution is made or in which the reserve or supplementary capital
is increased and in the next two consecutive fiscal years. 3. The total amount
of tax deductible expenses deducted in a fiscal year on the grounds listed
in paragraph 1 shall not exceed the amount of PLN 250,000. 4. The provi-
sion of paragraph 1 shall not apply to additional contributions and profits
allocated for covering a balance-sheet loss. 5. The provision of paragraph 1
shall apply if the additional contribution is repaid or the profit is distributed
and paid not earlier than after 3 years counting from the end of the fis-
cal year in which that contribution was made to the company or in which
the resolution on the retention of the profit in the company was adopted. 6.
The fiscal year in which an additional contribution is made to a company
shall be the year in which the additional contribution is credited to the com-
pany’s payment account. 7. If the additional contribution referred to in para-
graph 1 is repaid before the end of the period indicated in paragraph 5, then
in the fiscal year in which the additional contribution is repaid, the reve-
nue shall be a value corresponding to the tax deductible expenses deduct-
ed in accordance with paragraph 1. 8. The provision of paragraph 7 shall
apply accordingly to a company’s revenue corresponding proportionately
to that part of the tax deductible expenses that corresponds to the repaid
amount of the additional contribution - in the case of the repayment of part
of the additional contribution referred to in paragraph 1. 9. If the compa-
ny referred to in paragraph 1 is acquired as a result of a merger or divi-
sion or is transformed into a partnership not being a legal person before
the end of the period referred to in paragraph 5, revenue in an amount
corresponding to the tax deductible expenses deducted in accordance with
paragraph 1 shall be determined as at the date preceding the date of the ac-
quisition or transformation. 10. The provision of paragraph 1 does not apply
if the taxable person or entity affiliated therewith within the meaning of Ar-
ticle 11a.1 (4) performed a transaction or related transactions without jus-
tified economic reasons, mainly for the purpose of recognising an amount
specified in paragraph 1 as a tax deductible expense. Justified economic rea-
sons do not include cases where a benefit earned in a tax year or subsequent
years arises from recognition as tax deductible expenses.”®

5 Hereinafter: NBP’s Reference rate + 1 p.p.

6 Hereinafter: Contribution.

7 Hereinafter: Profit.

8 Article 15¢b(10) CIT Act entered into force on 1 January 2021.
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The article in question was used to introduce an interesting tax pref-
erence to the CIT Act, which involves the right to identify additional tax
deductible expenses, even though no expenses were incurred, on account
of retention of profit made in the company or making additional contribu-
tions to the company instead of resorting to external financing.

Nevertheless, Article 15cb CIT Act brings a few interpretation diffi-
culties that are a springboard for this discussion. The ambiguities noticed
by the author and visible in practice concern in particular: 1) the mean-
ing of the phrase: “on the last working day of the year preceding the fiscal
year” used in Article 15cb(1) CIT Act; 2) the way Expenses are calculated
in a situation where the taxpayer wants to deduct them also in the next two
consecutive fiscal years, pursuant to Article 15cb(2) CIT Act; 3) the pro-
cedure for calculating Expenses by the taxpayer who carries out his activ-
ity in the Special Economic Zone and/or under a Decision on Support;’® 4)
the possibility of settling Expenses as a result of transferring the reserve cap-
ital to the position “profit from previous years” before the lapse of the dead-
line specified in Article 15c¢b(5) CIT Act; 5) the possibility to settle Expenses
as a result of allocating profit for the reserve capital, and then its partial pay-
ment in the same year to shareholders as divided; 6) the possibility of set-
tling Expenses as a result of “retention of profit in the company” other that
allocating it for the company’s reserve or supplementary capital; 7) the pos-
sibility of settling Expenses as a result of making an additional contribu-
tion to the company by way of compensation (offsetting); 8) the possibility
to settle Expenses as a result of a limited partnership allocating the profit
earned before the company becomes a CIT taxpayer for the reserve or sup-
plementary capital; 9) the possibility of settling Expenses as a result of al-
locating profits earned before 2018 for the reserve or supplementary capi-
tal; 10) the earliest date form which onwards Expenses may the settled; 11)
the possibility of settling Expenses by a company subject to a flat-rate tax
on company’s income (the so-called Estonian CIT).

The further part of this study will also present the author’s position on these
doubts. The discussion was based on the legislation in force on 1 April 2023.

2. RATIO LEGIS OF ARTICLE 15CB CIT ACT AND THE AMOUNT
OF THE TAX ADVANTAGE

Given the fact that capital interest on credits and loans taken out to fi-
nance taxpayers economic activity as a rule constitutes tax deductible ex-
penses, from the entrepreneur’s point of view it would be more profitable

9 In the meaning of the Act of 10 May 2018 on supporting new investment, Journal of Laws
of 2023, item 74.
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to reach for external financing [Malecki and Mazurkiewicz 2019]. With re-
gard to financing with equity capital, the provisions of the CIT Act did not
allow at all to include the costs of obtaining such capital in the base of tax
costs of a capital company [Jankowski 2020, 49]. The legislator decided to
change this state of affairs.

Regulations included in Article 15cb CIT Act intend to encourage CIT
taxpayers to retain profits instead of paying them to shareholders as divi-
dend or financing the activity by means of additional Contributions [Gil,
Obonska, Wactawczyk, et al. 2019]. This incentive allows recognizing addi-
tional tax deductible expenses if the profits are retained or additional con-
tribution is made to the company, in the amount of notional interest that
the taxpayer would have to pay if he resorted to external debt financing.
The taxpayer is entitled to settle these costs irrespective of any expenses
made by him [Dmoch 2020]. The measure analysed leads to the levelling
off of tax entitlements related to external financing in the form of a loan
and to creating self-financing capitals.'’

The essence of the tax preference regulated in Article 15¢b CIT Act" it the pos-
sibility to deduct from the CIT tax base of the sum of notional interest, whose
value is computed as the product of the amount of Contribution or'? Profit
and the NBP’s Reference rate + 1 p.p., where the total amount of costs deduct-
ed must not exceed PLN 250,000 in a given fiscal year [Malinowski 2022, 4].
Pursuant to Article 10(1) of the Amending Act, costs may be deducted
for the first time in the fiscal year that began after 31 December 2019. More-
over, pursuant to Article 10(2) of the Amending Act, when calculating
the costs, the additional contribution and the profit made after 31 Decem-
ber 2018 are taken into consideration, for which legal fiction is assumed
that they were made in a fiscal year that began after 31 December 2019.
costs are due in the year of making the additional contribution or profit
and in the next two consecutive fiscal years. The year of making the addi-
tional contribution is understood as the year in which the additional contri-
bution was credited to the company’s bank account.

NBP’s reference rate on the last working day in 2019 was 1.5%," and thus
NBP’s reference rate + 1 p.p. adequate for 2020 is 2.5%, which in turn

10 The Sejm Document no. 2854 of 25 September 2018, http://orka.sejm.gov.pl/Druki8ka.
nsf/0/00EF5C8EC167E3CEC1258313005E70BC/%24File/2854.pdf [accessed: 01.10.2020], p. 44.

11 Hereinafter: Interest relief.

12 “Or” is used as a linking word in the function of an inclusive disjunction, therefore the basis
for calculating Costs may include the amount of the Additional Contribution, the amount
of the Profit or the sum of those. The “or” used further in the text must also be understood
as an expression of inclusive disjunction in the context of Additional Contribution or Profit.

13 NBP’s basic interest rates for 1998-2020, https://nbp.pl/en/historic-interest-rates/ [accessed:
01.04.2023].
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means that the fully effective use of the interest relief requires involvement
of an Contribution or Profit of at least PLN 10,000,000.

The reference rate valid as at last working day of 2022 (30 December
2022) is 6.75%, which, means that the full use of the interest relief in 2023
will require involvement of Contribution or Profit of PLN 3,225,806.45.

Despite NBP’s relatively high reference rate, we must agree with
the postulate put forward by the American Chamber of Commerce in Po-
land, the Polish Chamber of Real Estate, the Polish Chamber of Insurance
and the Polish Bank Association during the public consultation of the draft
of the Amending Act. This postulate calls for removing the threshold
of the interest relief or for raising it significantly (e.g. to PLN 1,000,000) or,
alternatively, for making the threshold dependent on the amount of e.g. cap-
itals or the gross financial result, and thus for taking into account the scale
of the taxpayer’s activity."* Effective use of the interest relief is difficult with
the current NBP’s reference rate, especially for small taxpayers. We must also
note that the amount of the interest relief in reference to the CIT amount
is quite low because when the full limit of costs (PLN 250,000) is used, it
is PLN 47,500 per year for a 19% tax rate and PLN 22,500 for a 9% tax
rate (which gives the taxpayer a maximum of PLN 142,500 (19%) and PLN
67,500 (9%) of tax advantage in the three-year period of using the Inter-
est relief). This poses a serious question of whether the negligent amount
of the nominal tax preference in relation'” to the amount of the additional
contribution or profit that must be engaged to obtain this preference will
constitute a real incentive to generate the additional contributions'® or profit.

It is worth noting that Poland is not the only EU country that has adopt-
ed a similar solution. Notional interest deduction (NID) mechanism func-
tions in Belgium for several years, a little shorter in Portugal, Italy and Cy-
prus, and was recently implemented into tax law also in Malta [Malecki
and Mazurkiewicz 2022, 210].

14 Report on public consultation and opinion-giving included in the Sejm Document no. 2854
of 25 September 2018, p. 8 (p. 72 of the document).

15 The amount of a tax saving is a mere 1.47% of engaged funds in each of three years of tax
relief application: (PLN 47,500 + PLN 3,225,806.45) x 100% =~ 1.47%.

16 The additional contribution is, one way or another, a very rarely used method of financing
the activity of companies in Poland. The poor polarity of this legal institution results
primarily from essential limitations on its amount and return.
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3. INTERPRETATION DOUBTS RELATING TO ARTICLE 15CB CIT ACT

3.1. The understanding of the “last working day of the year preceding
the fiscal year”

The phrase used by the legislator, “last working day of the year preceding
the fiscal year”, is ambiguous. Given that precise determination what day is
meant is the core of the issue from the point of view adopting a correct
NBP’s reference rate, we must conclude that such a situation in highly unde-
sirable. Interpretation doubts arise around the question of whether the leg-
islator understands “year” in the phrase “last working day of the year pre-
ceding [...]” as a calendar year or as a fiscal year for a given taxpayer. This
differentiation gains importance for CIT taxpayers for whom a tax year is
changed under Article 8(1) CIT Act.

The author believes that the correct day to establish the value of NBP’s
reference rate will each time be the last working day of the tax year preced-
ing the tax year of a given taxpayer. For example, for a taxpayer for whom
the fiscal year begins on 1 April 2023, the value of NBP’s reference rate
should be calculated according to the state of affairs as at 31 March 2023
(Friday). The argument that advocates such an interpretation is to avoid
a situation in which there is a break longer than 11 months between the pe-
riod in which the interest relief is applied and the day for which the NBP’s
reference rate was read. This would be the case if we adopted NBP’s ref-
erence rate from the last working day of December 202X for taxpayers
whose tax year begins on 1 December 202X+1. This time difference, with
today’s unstable interest rates, could result in unjustified dissonance between
the value of NBP’s reference rate + 1 p.p. taken to calculate the interest relief
at the market interest rate for credits and loans in the same time. The Direc-
tor of the National Tax and Customs Information Office (hereinafter: Direc-
tor) expressed the same opinion in his individual tax ruling of 8 December
2022 (ref. no. 0114-KDIP2-2.4010.147.2022.1.SP).

3.2. Procedure for calculating the amount of costs for subsequent tax
years

The interpretation doubt that the company wanted to clarify by re-
questing a tax interpretation concerned the issue of whether, for the needs
of calculating the cost in the year of allocating profit for the reserve capital
and in two subsequent years, NBP’s reference rate known on the day that
the resolution on allocating profit for 2022 was passed specifies the amount
of costs in all 3 years in which the preference was applied (2020-2022).
The company believes that NBP’s reference rate known on the date of taking
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this resolution is a basis to calculate costs for the entire 3-year period of ap-
plication of the preference.

Director did not agree with this stance in his individual tax ruling
of 1 September 2021 (ref. no. 0111-KDIB1-3.4010.262.2021.1.JKT), stat-
ing that the value of costs on account of notional interest should be de-
termined by employing NBP’s reference rate effective on the last working
day of the year preceding the tax year (the year of recognizing a tax cost).
It is because Article 15cb(1) CIT Act does not stipulate that the set value
of the interest (that is based on the reference rate in effect on the last work-
ing day of the year preceding the year of allocating profit for a suitable capi-
tal) should be applied in the entire calculation period.

The author shares the Director’s view. Admittedly, in Article 15cb(2) CIT
Act, the legislator does give the taxpayer the right to calculate the cost also
in two subsequent tax years that follow the year of making an additional
contribution or increasing the reserve or supplementary capital, yet he does
not prescribe its amount for this period. This provision only allows taking
into account the retained profit or the additional contribution in calculat-
ing the interest relief also in two subsequent years (as long as the amount
of the profit or additional contribution still allows it). Therefore, it seems
valid to set the value of the interest relief each year on the basis of NBP’s
reference rate applicable for a given tax year (as stipulated in Article 15cb(1)
CIT Act) and limiting it to the amount of PLN 250,000 (pursuant to Arti-
cle 15¢b(3) CIT Act). A drawback of such an approach lies in the uncer-
tainly as to the value of the interest relief in subsequent years on the basis
of additional contributions made already or profits retained in the company.
On the other hand, an undoubted advantage of such an approach would be
a stronger adjustment of the amount of the interest relief to the current in-
terest rate for credits and loans (which is based on the NBP’s reference rate).

3.3. Settling of the interest relief by the taxpayer who operates
an activity in a Special Economic Zone (SEZ) and/or under
a Decision on Support (DoS)

The interpretation doubt that the company wanted to clarify by request-
ing a tax interpretation concerned the question of whether, since the com-
pany is carrying out a zone-related activity or a taxable activity, the compa-
ny should calculate the costs in full as tax deductible expenses of the activity
carried out outside the SEZ. The company believes that it is entitled to such
full deduction of costs.

The director of the National Tax and Customs Information Office did not
agree with the company’s stance in his individual tax ruling of 19 November
2021 (ref. no. 0111-KDIB1-3.4010.443.2021.1.BM). The Director claimed
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that the specific tax deductible expenses referred to in Article 15cb CIT Act
cannot be assigned solely to the taxable activity or solely to the exempted ac-
tivity, and the CIT Act does not provide any detailed regulations in this re-
gard. The Authority believes that an income key referred to in Article 15(2)
and (2a) CIT Act must be applied. Pursuant to Article 15(2) CIT Act, where
a taxpayer incurs tax deductible expenses from sources generating income
subject to income taxation and expenses related to revenue from sources
generating income not subject to income taxation or exempt from income
tax and, where it is not possible to classify given expenses under their re-
spective revenue sources, these expenses shall be determined in the same
ratio as the ratio of the revenue earned from those sources in a given fiscal
year to the total amount of revenue.

The author believes that the taxpayer is in the right here, but one must
agree with the tax authority that costs cannot be classified to a particular kind
of taxpayer’s activity (still though, the tax authority draws wrong conclusions
from this circumstance). That costs cannot be assigned results from the fact
that they are hypothetical (notional) - the taxpayer does not incur them
in fact. As a consequence, we cannot by default classify them to any source
of incomes. Given the above, the income key cannot be applied to calculate
the interest relief because it only applies to costs “incurred”. Thus, taking into
account the ratio legis of the interest relief, we must assume that the taxpayer
who earns revenues that are subject to taxation and revenues that are not (e.g.
from an activity in SEZ/under a DoS) has the right to deduct the full amount
of the interest relief from revenues that are subject to tax.

3.4. Transferring reserve capital to profit from previous years before
the lapse of 3 years

The interpretation doubt that the taxpayer wanted to clarify by request-
ing a tax interpretation concerned a situation in which the taxpayer, before
the lapse of a 3-year deadline stipulated in Article 15cb(5) CIT Act, trans-
ferred funds gathered in the reserve capital to the position “profits from pre-
vious years” and passed a resolution of dividing them, where these profits
will not be paid out of the company before the lapse of 3 years counting
from the end of the tax year in which the resolution on retaining profit
in the company was passed. The company believes that in these circum-
stances it has retained the right to apply the interest relief towards the afore-
mentioned profits.

The Director of the National Tax and Customs Information Office agreed
with this stance in his individual tax ruling of 12 December 2022 (ref. no.
0111-KDIB1-1.4010.571.2022.2.AW), claiming that the loss of the right
to the interest relief only appears after both premises referred to in Article
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15cb(5) CIT Act are met cumulatively, that is division and payment of profit
from the company. Since the company will not pay the divided profit before
the lapse of the 3-year deadline, it will not lose the right to the interest relief
in this regard.

The Director’s position should be approved of in the context of the lin-
guistic interpretation of Article 15cb(5) CIT Act, pursuant to which the leg-
islator indeed makes the loss of the right to the interest relief dependent
on the conjunction of two circumstances when it comes to “retained profit”
— its division and then payment.

3.5. Partial payment of the reserve capital on account of the dividend
and the right to the interest relief for the remainder
of the reserve capital

The interpretation doubt that the company wanted to solve by obtaining
a tax interpretation concerned a situation in which in 2020 the company
allocated profit for 2019 to the reserve capital and then, in the same year,
it paid part of this profit to its shareholders as dividend. The company had
to make sure that in such circumstances it will not lose the right to em-
ploy the interest relief for the amount that was left in the reserve capital.
The company believed that an earlier payment of the reserve capital does
not affect the opportunity to exercise the interest relief for the remainder
of the profit gathered in the reserve capital.

The director of the National Tax and Customs Information Office agreed
with this stance in his individual tax ruling of 21 January 2022 (ref. no.
0111-KDIB1-1.4010.575.2021.1.AW). The authority thus concluded that
the payment of the dividend in the same year in which the profit was trans-
ferred for the reserve capital only affects the amount of profit that is the ba-
sis to calculate notional interest.

The author thinks that the opinion of the taxpayer and of the tax author-
ity in this regard is correct. The structure of the interest relief means that
it should be taken into account only in the annual CIT-8 tax return form
and its basis should be the reserve and supplementary capital on the last day
of the tax year for the taxpayer, where transfers of funds gathered in these
capitals are irrelevant for the interest relief.

3.6. “Retention of profit in the company” other than to allocate it
for the reserve or supplementary capital

In this case the interpretation doubt results from editorial inconsisten-
cies which became apparent in comparison to Article 15cb(1)(2) and Ar-
ticle 15¢b(3) of the CIT Act. On the one hand, the legislator specifies that
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the basis for calculating costs are profits allocated for the reserve or sup-
plementary capital (Article 15(1)(2)), on the other it makes a general ref-
erence to “taking a resolution on retaining profit in the company” (Ar-
ticle 15(5)). A doubt arises in this context of whether retention of profit
in the company in a way other that allocating it for the reserve or supple-
mentary capital gives the taxpayer the right to the interest relief. This issue
was resolved by the Director of the National Tax and Customs Information
Office in the tax interpretation (individual tax ruling) of 7 May 2020 (ref.
no. 0111-KDIB1-1.4010.24.2020.3.SS), who concluded that “the condition
to exercise the preference identified in this provision is to allocate the profit
for the company’s reserve or supplementary capital, not only for this prof-
it to play the same role as the reserve capital, like the Applicant claimed”.
The Director thus deemed the taxpayers position as incorrect because
the taxpayer passed a resolution on retaining profit from the previous year
in the company by excluding it from division.

The author believes that the position of the Director is correct giv-
en the clear indication that the profit should be allocated for the reserve
or supplementary capital. However, the phrase “resolution on retention
of the profit in the company” must be read in relation to the allocation
of profits only for these two types of the company’s capitals which, since
they do not have a definition in the CIT Act, must be given a special mean-
ing pursuant to the Commercial Companies Code.

3.7. Making a contribution to the company by setting off claims

The interpretation doubt here was resolved be means of Article 15cb(6)
CIT Act, pursuant to which: “The fiscal year in which an additional contri-
bution is made to a company shall be the year in which the additional contri-
bution is credited to the company’s payment account”. A dispute arose in this
context between the taxpayer and the tax authority, which has now been
resolved by the judgement of the Voivodship Administrative Court in Szc-
zecin of 30 November 2022 (ref. no. I SA/Sz 438/22; the judgement is not
final). The court, similar to the tax authority, claimed that “Additional con-
tributions identified in the Application were not credited to the Company’s
bank account but were deducted by means of compensation for the Compa-
ny’s commitments on account of loans granted to the Company by its share-
holders. [...] Article 15c¢b(6) CIT Act requires that additional contributions
physically appear on the Company’s account, which did not happen in this
case. This regulation, in the case of additional contributions, undoubtedly
requires an actual movement of property (transfer of funds) from the share-
holders to the Company. Therefore, the only possibility to enjoy the benefits
of Article 15cb CIT Act is to make additional contributions by their actual
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payment to the Company. Performing this commitment in a different form
ruins the taxpayer’s right to enjoy the deduction”

In this case too, the author agrees with the resolution of the tax author-
ity and the court. We must note here that they even if shareholders indeed
made additional contributions to the company pursuant to Article 15cb(6)
CIT Act then the Company’s possible settling of amounts due on their ac-
count could be deemed as paying them back if it happened before the lapse
of 3 years counting from the tax year in which these additional contribu-
tions were made to the company and the company would lose its right
to the interest relief on these additional contributions — pursuant to Article
15¢b(7) CIT Act.

3.8. The option to settle costs by means of a limited partnership’s
allocating profit made before the company became a CIT
taxpayer to the reserve or supplementary capital

Under the amendment of the CIT Act (Journal of Laws of 2020, item
2123), limited partnerships became CIT taxpayers on 1 January 2021 (or un-
der the company’s individual decision since 1 May 2021). For this reason,
a doubt appeared of whether a limited partnership may enjoy the interest
relief as a result of partners’ passing a resolution on creating a reserve capital
and on allocating to it undivided profits of the limited partnership made be-
fore the company gained the status of a CIT taxpayer. The resolution would
be made after the partnership gains such a status (in the case analysed - af-
ter 30 April 2021). For balance sheet reasons, the undivided profits would
be visible in the reserve capital rubric. The company does not envisage di-
vision and payment of profit allocated for the reserve capital before the end
of 2024, nor does it plan to use this profit to cover losses from previous
years. In the request for an individual tax ruling the company believed that
in such circumstances is has the right to exercise the interest relief. The Di-
rector of the Information Office believed to the contrary and in his individu-
al tax ruling of 25 May 2021 (ref. no. 0111-KDIB1-1.4010.145.2021.1.BS), he
deemed the company’s stance as wrong and concluded that: “The possibility
referred to in Article 15cb CIT Act for including in taxable costs a specific
amount of profit allocated for the supplementary capital concerns only prof-
it made by the Applicant in the period when he will operate as a corporate
income tax taxpayer already.”

One cannot disagree with the Director’s position in this matter. First
of all, such a position ruins the aim for which the interest relief was in-
troduced, that is to promote actions aiming to create self-financing capitals
in companies. Second of all, the legislator did not reserve anywhere that
the profit allocated to the reserve or supplementary capital must result from
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taxable revenues. It seems that if the legislator had intended the interest re-
lief to accommodate profits of limited partnerships that have just been taxed
with CIT, then the lawmaker would have laid down appropriate interim reg-
ulations when introducing provisions that extended CIT’s personal scope
to cover limited partnerships from January/May 2021.

3.9. The possibility to settle costs by allocating profits made before
2018 to the reserve or supplementary capital

The interpretation doubts that the company wanted to solve by obtain-
ing a tax interpretation concerned the question of whether undivided prof-
its earned before 2018 and allocated for the reserve capital in 2022 may be
used to calculate the interest relief.

The Director of the National Tax and Customs Information Office did
not agree with this stance in, for example, his individual tax ruling of 5 Janu-
ary 2023 (ref. no. 0111-KDIB1-3.4010.824.2022.1.PC) and of 23 March 2023
(ref no. 0111-KDIB2-1.4010.39.2023.1.B]), concluding that the opportuni-
ty to apply the interest relief depends on, for example, the period in which
the profit was earned and which was then allocated to the reserve or supple-
mentary capital, because this preference may be enjoyed only by measures
that emerged in the period indicated in Article 15cb(1) CIT Act in conjunc-
tion with Article 10(1) of the Amending Act, that is since 2018.

We must firmly advocate the position expressed by the taxpayer. Contrary
to what the tax authority claims, no provision lays down a time in which
profits must be earned whose transfer to the supplementary or reserve capi-
tal would allow exercising the interest relief. Article 10 of the Amending act,
to which the Director refers, only talks about the date on which the addi-
tional contribution should me made or on which the profit should be allo-
cated for relevant capitals. Therefore, allocating undivided profits from any
previous year for the newly-created reserve capital should not rule out
the application of the interest relief.

3.10. The earliest date from which the interest relief may the settled

Even though the Amending Act as a rule entered into force on 1 January
2019, pursuant to its Article 10(1) the interest relief is first applied to the fis-
cal year that began after 31 December 2019, where, still though, under Ar-
ticle 10(2) the interest rate is applied also to additional contributions made
and profit allocated for the reserve or supplementary capital after 31 De-
cember 2018. In such a case, the year of making the additional contribution
or allocating profit shall be assumed to be the fiscal year that began after 31
December 2019. The above shows that the right to settle the interest relief is
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effective as of 1 January 2020 for companies whose fiscal year overlaps with
the calendar year or from the first fiscal year beginning after 31 December
2019 for companies with a changed fiscal year. However, profits and addi-
tional contributions adequately allocated and made in 2019 may be included
in the calculation of the interest relief in 2020 and 2021. This interpretation
is confirmed by the Director in his individual tax rulings (e.g. individual tax
ruling of 1 June 2021, ref. no. 0111-KDIB1-1.4010.155.2021.1.BS and of 25
September 2019, ref. no. 0111-KDIB1-1.4010.356.2019.1.BS).

3.11. The possibility to apply the interest relief by a company subject
to a flat-rate tax on corporate income (Estonian CIT)

The interpretation doubt that the company wanted to solve by obtain-
ing a tax interpretation concerned the question of whether a company taxed
with a flat-rate tax on company revenues pursuant to Article 28c-28t (so-
called Estonian CIT) is entitled to the interest relief. The company believes
that taxpayers of the Estonian CIT do have the right to the interest relief.
The Director of the National Tax and Customs Information Office did not
agree with this stance in his individual tax ruling of 17 February 2023 (ref.
no. 0111-KDIB2-1.4010.760.2022.1.DD), in which he claimed that the flat-
rate tax on revenues of companies is an alternative way to tax legal per-
sons with an income tax in place of the classical CIT. Article 28h CIT Act
points out that no other provisions of the CIT Act that regulate analogical
issues are applied in determining the tax basis in the flat-rate tax. These is-
sues include, for example establishing income, tax base, tax rate and also
tax on revenues from buildings or the minimum tax, settlement of which
is directly related with basic (classic) principles of settling the CIT. There-
fore, when choosing the flat-rate tax as a form of taxation, the company has
no option to classify the notional value of the interest referred to in Article
15¢cb CIT Act as costs of its operation. Both the stance taken by the Director
and its reasoning deserve utmost approval.

CONCLUSIONS

In the 4 years of application of the interest relief, there have surfaced
many issues that have triggered interpretation doubts in the practice of its
application, which have been collected in this study. Most of these doubts
have been subject to tax interpretations issued by the Director of the Nation-
al Tax and Customs Information Office. The author’s analysis of positions
expressed by the Director in individual cases has revealed multi-faceted dif-
ferences in views presented by taxpayers and the Director. In most disputes
the author felt much closer to the argumentation presented by the taxpayers.
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Undoubtedly, we may have a valid expectation for increased decision-issuing
activity of administrative courts soon that would address the interest relief
— activity that is a consequence of complaints brought against tax interpre-
tations in which the Director negates the taxpayer’s position. This will be
a very interesting judicial material that will lend itself to author’s further
research on the interest relief and may be the basis for formulating de lege
ferenda conclusions.
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