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Abstract. This author aims to demonstrate that in addition to the legal measures pro-
vided for in Article 24 of the Polish Civil Code, protection of personal rights may also
indirectly serve the institutions mentioned in Book IV of the Civil Code, one of which
is the law of succession. These institutions are primarily disinheritance (Article 1008
of the Civil Code) and unworthiness of inheritance (Article 928 of the Civil Code),
as well as the exclusion of a spouse from inheritance (Article 940 of the Civil Code).
They serve to protect, above all, such personal rights as life and health, honour and free-
dom, in particular the freedom to make a will. Violation of these personal rights will be
met with specific pecuniary sanctions, among them, deprivation of the right to inher-
itance, to the reserved share of the estate, to bequests, or to the statutory superannua-
tion as provided for in Article 939 of the Civil Code.
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INTRODUCTION

Measures for the protection of personal rights are generally listed
in Article 24 of the Civil Code.! It mentions in particular: 1) the aban-
donment of the unlawful infringement of personal rights (para. 1 sentence
1); 2) the fulfilment of the actions necessary to remove the consequences
of the (negative) infringement of personal rights, for example, the submis-
sion of a statement of appropriate content and in an appropriate form (para.
1 sentence 2); 3) pecuniary compensation (para. 1 sentence 3); 4) payment
of an appropriate sum of money to a designated social purpose (para. 1,
sentence 3 in fine)’; 5) compensation in the case of pecuniary damage
caused by the infringement of a personal right (para. 2). The first two are
of a non-material nature [Cisek 1989, 114; Wiercinski 2002, 183]. The last
three are of a pecuniary nature and consist of the payment of a certain sum

1 Act of 23 April 1964, the Civil Code, Journal of Laws of 2022, item 1360 as amended
[hereinafter: CC].
2 See also Article 448 CC.

ISSN 1899-7694
e-ISSN 2719-7379 [


https://doi.org/10.32084/tkp.5447
http://orcid.org/0000-0001-9327-0728

170 SEAWOMIR PATRYCJUSZ KURSA

of money by the person who committed the infringement of personal rights
[Skiba 2017, 246].

The last paragraph of Article 24 of the Civil Code also acknow-ledges
the existence of rights provided for in other provisions guaranteeing
the protection of personal rights. The legislator has referred here, for exam-
ple, to the extra-Code protection provided for in copyright law and the law
of invention. Such reference, however, does not exclude recourse to other
provisions of the Civil Code (e.g. Articles 444-448 CC). The aim of this arti-
cle is to indicate that, in addition to the measures directly dictated by the dis-
position of Article 24 CC, the protection of personal rights may be indirectly
served also by institutions provided for in the provisions of the fourth book
of the Civil Code, i.e. institutions of the law of succession. These institutions
are, first of all, disinheritance (Article 1008 CC) and unworthiness of inher-
itance (Article 928 CC), as well as exclusion of the spouse from inheritance
(Article 940 CQC).

1. DISINHERITANCE (ARTICLE 1008 OF THE CIVIL CODE)

Article 1008 CC provides that the testator may disinherit, i.e. deprive
his/her descendants, spouse and parents of the reserved portion of the estate
in a will. Thus, disinheritance can only be made in a valid will, and its con-
sequences follow arise directly from the will of the testator.?

This provision lists three grounds for disinheritance: 1) persistent con-
duct against the will of the testator in a manner contrary to the princi-
ples of social co-existence; 2) committing an intentional offence against
the testator or one of his or her closest persons against life, health or free-
dom or gross insult; 3) persistent failure to fulfil family obligations towards
the testator [Ksiezak 2010, 164-90; Zatucki 2010, 383-418]. It should be not-
ed that not all of these prerequisites will overlap with a violation of personal
rights. Among the statutory prerequisites for disinheritance, in the context
of protection of personal rights, the behaviour set out in the second point
particularly stands out.

3 The institution of disinheritance was shaped by Roman law, initially casuistically through
case-by-case settlements, and ultimately the Emperor Justinian introduced in November 115
of 542 an enumerative catalogue of reasons for disinheritance comprising fourteen reasons
for disinheriting descendants and eight reasons for disinheriting ascendants [Kursa 2008;
Idem 2009]. In contemporary Codes, disinheritance occurs, for example, in the BGB (para.
2333), while the French Civil Code, followed by the Italian, do not know the institution
of disinheritance, due to the fact that they adopt a system of reserves, and thus there
is no place for the institution of disinheritance, whose function in practice is fulfilled
by the institution of unworthiness of inheritance [Borysiak 2008, 159-62, 185].
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Firstly, in the second point of Article 1008 CC, the commission of an in-
tentional offence against life, against the testator or one of his closest per-
sons is indicated. These offences are defined in Chapter XIX of the Pe-
nal Code.* These include: murder (Article 148 PC), the killing of a child
by the mother during childbirth (Article 149 PC), advocating euthanasia
(Article 150 PC), inciting or assisting in committing suicide (Article 151
PC), and offences relating to the termination of pregnancy (Articles 152-154
PC). Subsequently, in Article 1008 CC, the legislator indicated the commis-
sion of an offence against health as a reason for disinheritance. These, too,
are defined in Chapter XIX of the Penal Code. These offences are: causing
damage to health (Articles 156-157 PC), prenatal damage (Article 157a PC),
exposure to danger of loss of life or serious damage to health (Article 160
PC), exposure to contagion (Article 161 PC) and failure to provide assis-
tance (Article 162 PC).

Another group of offences providing grounds for disinheritance are of-
fences against liberty. These offences in turn, are defined in Chapter XXIII
of the Penal Code. Of these, the following should be mentioned first
and foremost: deprivation of human liberty (Article 189 PC), human traf-
ficking (Article 189a PC), punishable threats (Article 190 PC), stalking
(Article 190a PC), forcing a person to behave in a certain way, failure
to do so or endurance of such behaviour (Article 191 PC) and fixation
or dissemination of an image of a naked person or of a person during sexual
intercourse (Article 191a PC). Offences against sexual freedom and moral-
ity (Chapter XXV PC) and offences against freedom of conscience and re-
ligion (Chapter XXIV PC) should also be included. In addition, the second
point of Article 1008 CC provides for gross insult to the honour of the tes-
tator or the person closest to him as a reason for disinheritance. This will be
constituted in particular by cases of committing the offences of defamation
(Article 212 CC), insult (Article 216 CC) and violation of integrity (Arti-
cle 217 CC) [Ksigzak 2010, 173]. Although Article 1008 CC operates with
the concept of “offence”, when assessing whether a given behaviour consti-
tutes grounds for disinheritance, one should not, however, apply a purely
penal interpretation of the concepts used in this provision [Kordasiewicz
2008, 427-30]. Following P. Ksigzak’s rightful statement “the concepts ap-
pearing in Article 1008 point 2 of the Civil Code are autonomous in nature
and the civil court is not bound by the systematic and criminal qualifica-
tion when determining whether a given conduct falls within the hypothesis
of the provision” [Ksi¢zak 2010, 174]. A civil court is only bound by a fi-
nal decision of the criminal court deciding whether or not an offence has
been committed. On the other hand, in the absence of a conviction, the civil

4 Act of 6 June 1997, the Penal Code, Journal of Laws of 2022, item 1138 as amended
[hereinafter: PC].
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court determines on its own whether an offence has been committed [Nie-
dospial 1993, 116].

Most of the aforementioned behaviours may be directed against the tes-
tator or the person closest to him or her (offences against health, freedom,
gross insult to honour), only in the light of certain offences against life
(e.g. infanticide, abortion), as grounds for disinheritance, persons closest
to the testator, not the testator himself or herself may be affected. Without
going into a detailed analysis of the above-mentioned behaviours providing
grounds for disinheriting the person who has committed them, it should be
noted that each of them essentially amounts to an action infringing a spe-
cific personal right (life, health, freedom, honour) of the testator or one
of his or her closest persons.

As a consequence of such behaviour, the testator gains the power to dis-
inherit, i.e. to remove the person who is a statutory heir who has com-
mitted the above-mentioned actions from the inheritance and deprive them
of the right to the reserved portion of that inheritance (Article 1008 CC). It
is up to the testator to decide whether the harm caused was great enough
to him or her to decide to disinherit a descendant, spouse or parent. It may
also happen that the testator, in spite of the harm caused, forgives such be-
haviour to the statutory heir. In such cases, he or she may not disinherit
him or her and the disinheritance made earlier becomes ineffective. If, how-
ever, forgiveness has not taken place and the testator has effectively disin-
herited that person, he or she becomes excluded from the statutory inher-
itance and also loses the possibility to claim payment of the sum of money
needed to cover the reserved portion of the estate or to supplement it (Ar-
ticle 991(2) CC) [Skowronska-Bocian 2004, 156, 161-64], thus experiencing
a peculiar pecuniary sanction.

2. UNWORTHINESS OF INHERITANCE
(ARTICLE 928 OF THE CIVIL CODE)

Article 928 CC contains a closed catalogue of prerequisites for being de-
clared unworthy of inheritance. According to para. 1, an heir may be de-
clared unworthy by the court if: 1) he or she has intentionally committed
a grave offence against the testator; 2) by deceit or threat, he or she has
induced the testator to make or revoke a will or in the same way preven-
ted him or her from doing one of these acts; 3) he or she has intentionally
concealed or destroyed the testator’s will, forged or altered his or her will
or knowingly used a will forged or altered by another person.

The first of these prerequisites was indicated by the legislator us-
ing the term “intentional grave offence”, which is not defined in the Civil
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Code, which compels an analysis of the provisions of the Penal Code, based
on which the meaning of the term “offence” (Article 7 PC) and the term
“intentional” (Articles 8-9 PC) can be established. However, the provi-
sions of the Penal Code do not provide an answer as to how to understand
the term “grave’, leaving the qualification of a given offence to the judge-
ment of the court adjudicating in the process of declaring an heir unwor-
thy, taking into account the circumstances of the particular case. In any
case, the offence in question should be directed against the testator him-
self.’ In the first instance, such offences should include offences against life
and health, freedom, sexual freedom and morals, family and guardianship,
honour and bodily integrity. Their commission harms the personal interests
of the person against whom they are directed, in this case the testator’s per-
sonal interests.

The next two prerequisites for declaring an heir unworthy boil down
to various forms of influencing the testator’s will with regard to the drawing
up of a will or the annihilation or forgery of his will. In these cases, too, it
is possible to speak of a violation of the testator’s personal right, which is
the freedom to make a will.”

It is worth noting at this point that currently work is already advanced
on the draft amendment of Article 928 (a draft bill amending the Civ-
il Code and certain other acts [UD222]; Government draft bill amending
the Civil Code and certain other acts [Print No. 2977]), which is to extend

5 The scholars have formulated a de lege ferenda proposal to extend the basis specified
in Article 928, point 1, by committing such an offence also against the testator’s closest
relatives, similarly to the one adopted in Article 1008, point 2 [Zralek 2006, 209-10;
Kuzmicka-Sulikowska 2017, 146-49]. Such an extension, although in my opinion unjustified,
as the inadmissibility of inheritance is relative in nature and, by definition, refers
to inheritance from a specific person and not other persons, even if they are close to him,
would undoubtedly increase the scope of persons whose personal rights are additionally
protected by means of inadmissibility of inheritance.

Both Roman law and modern Civil Codes treat as a reason for declaring an heir unworthy
the murder of the testator; see: D. 34,9,3; D. 48,20,7,4; Article 727(1) of the French Civil
Code; para. 2339(1) of the BGB; Article 463(1) of the Italian Civil Code. This kind
of protection of life is present in each of the systems, because if a potential heir intentionally
contributed to the death, or killed the testator, it would not be appropriate if, being guilty
of the testator’s death, he inherited from his victim. A testator who has been killed,
on the other hand, cannot disinherit his torturer, so the only thing that comes into play
in this case is the intervention of the law, which allows the person guilty of the testator’s
death to be declared unworthy of inheriting from him.

Protection of the freedom to make a will by declaring oneself unworthy is also provided
for in para. 2339 BGB. Interestingly, Italian law also (Article 463(4) of the Italian Civil
Code) provides for this type of ground of unworthiness, although French law does not. This
indicates that, although in principle the Italian Civil Code of 1942 is modelled on the French
Code as far as succession law solutions are concerned, its drafters were also inspired
by the solutions adopted in the BGB.
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the catalogue of prerequisites for declaring an individual unworthy by two
more, i.e. “persistent evasion of the fulfilment of a maintenance obligation
towards the testator defined in amount by a court decision, settlement con-
cluded before a court or other authority or other agreement” [Witczak 2022]
and “persistent evasion of the duty of care towards the testator, in particular
arising from parental authority, guardianship, the exercise of the function
of a foster parent, the matrimonial duty of mutual assistance or the duty
of mutual respect and support between the parent and the child”® Again,
in the absence of mutual respect and support between parent and child,
a violation of personal rights can be found.

As a consequence of being declared unworthy, an heir is excluded from
the inheritance as if he had not lived to see the opening of the inheritance
(Article 928(2) CC). He or she cannot inherit from the testator in question
either under the law or under the will, claim the execution of an ordinary
bequest (Article 972 CC), or receive the object of a debt collection be-
quest (Article 981° CC), and loses the right to a reserved portion of the es-
tate [Szpunar 2002, 16-17]. This type of sanction is imposed by the court
at the request of the person concerned (Article 929 CC). However, also
in this case, the testator has an influence on whether the person who has
violated his/her personal rights will be declared unworthy, because as long
as he/she is alive (as long as the violation of his/her personal rights does
not cause his/her death or loss of consciousness), he/she can forgive the act
in question (Article 930 CC) and prevent the filing of an effective motion
to declare him/her unworthy. Thus, also the court’s declaration of an heir
as unworthy, although not made by the testator himself, does not take place
completely independently of the will of the testator whose personal rights
have been violated. In the same way that disinheritance constitutes a specific
sanction for the person who has violated the testator’s personal rights.

3. EXCLUSION OF A SPOUSE FROM THE SUCCESSION
(ARTICLE 940 OF THE CIVIL CODE)

In addition to disinheritance and unworthiness of inheritance, the pro-
tection of personal interests is also served by the solution adopted in Arti-
cle 940 CC. According to this provision, a legitimate application for divorce
or separation through fault of the spouse, in the event that the applicant
dies before the court decision is made, results in the exclusion of the guilty
spouse from the statutory inheritance (para. 1). He or she is also deprived
of the right to the reserved portion of the estate (as if he or she had been

8 See https://legislacja.rcl.gov.pl/projekt/12354503/katalog/12839239#12839239; https://www.
sejm.gov.pl/sejm9.nsf/agent.xsp?symbol=RPL&Id=RM-0610-173-22 [accessed: 11.04.2023].
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disinherited) [Stecki 1990, 91] and the statutory superannuation provided
for in Article 939 CC. However, the exclusion of a spouse from the inheri-
tance on the basis of Article 940 CC does not deprive him or her of the dona-
tion (inheritance, share in the inheritance, bequest) provided for him or her
by the spouse in the will [Trzewik 2009, 130-32]. The reason for being found
guilty of divorce or separation through the fault of the spouse may also be
a violation of personal rights, such as an attitude to life, health or liberty,
for example, if a spouse tried to kill, physically or mentally abused or im-
prisoned a spouse.

In these aforementioned cases we may also find violations of person-
al rights sanctioned by the rules of the law of succession. The main con-
sequences in terms of the statutory succession for the spouse committing
the infringement of the spouse’s personal rights will be, similarly to the case
of declaring an heir unworthy of inheritance, related to the property sphere
of the testator — he or she will not be able to inherit from the deceased
spouse, nor will he or she be able to claim a reserved portion of her
or his estate. The exclusion of the spouse from the inheritance is carried
out by the court (para. 2), however, it would not be possible without a prior
legitimate petition for divorce or separation through the fault of the spouse,
filed during his or her lifetime.

CONCLUSIONS

The considerations carried out in this article lead to the conclusion that
the protection of personal rights is also served by the mentioned institutions
of the law of succession: disinheritance, unworthiness to inherit and exclu-
sion of the spouse from the inheritance.

These institutions have multiple functions. Firstly, a preventive function,
which is primarily realised through the means of protection of the aggrieved
person provided for in Article 24(1) CC. This function is also realised
through the aforementioned institutions of inheritance law, as the fear of not
receiving the inheritance from the deceased can in many cases effectively re-
strain the heirs from behaviours that constitute a violation of personal rights
of the deceased or those closest to him/her.’ In particular, if the inheritance
represents a significant value, the prospect of losing it strengthens the pre-
ventive function. Although its effectiveness largely depends on knowledge
of the law, it seems to be obvious to almost everyone that, for example,
the testator’s murderer should not inherit from him.

9 As M. Niedo$pial notes, certain testamentary dispositions, in particular disinheritance,
and sometimes the very announcement of its making, may influence the behaviour
of the persons concerned [Niedo$piat 2004, 78-79].
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These institutions also have a repressive function, which narrows down
to losing (not gaining) what the person guilty of violating personal rights
would have received if the personal rights had not been violated by them,
i.e. a kind of a pecuniary penalty. In the case of disinheritance one can also
find a retaliatory (satisfying) function, when the testator, in the way, takes
revenge, or seeks justice, by depriving the person who violated his or her
personal rights cited above of the right to a reserved portion.'

Disinheritance, unworthiness to inherit and the exclusion of a spouse
from the succession primarily protects personal rights such as life and health,
honour and freedom, in particular the freedom to make a will. In the case
of infringement of personal rights in the sphere of the freedom to make
a will, the inadmissibility of the inheritance causes the most natural sanc-
tions, taking into account the type of the infringed personal right, as the one
who has acted on this freedom will not be able to inherit (nor receive
a bequest or a reserved portion of the estate) from the one whose freedom
to make a will has been infringed. Similarly, in the case of violation of other
personal rights protected by the institutions of inheritance law, the sanction
consisting in depriving the violator of personal rights of the right to inherit,
a reserved portion, a bequest or a statutory superannuation from the person
whose personal rights he violated in one of the previously mentioned ways
seems to be the most appropriate.
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