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Summary. The article deals with two main problems. The first concerns the interpretation of the
concept of “court” within the meaning of the provisions of Art. 47 CFR and Art. 267 TFEU. The
second part is devoted to the analysis of judgements of the Court of Justice regarding the reform of
the Polish judicial system. It enables one to draw several conclusions.

Firstly, the Court of Justice found that Poland had violated its Treaty obligations by introducing the
provisions that determine the retirement age of judges and establish the procedure enabling the ex-
tension of active service by virtue of the discretion of the President of the Republic of Poland.
Secondly, the Court of Justice analysed the concept of “court” from the perspective of Art. 19, para.
1, subpara. 2 TEU. It emphasised that these provisions obligate the Member States to establish a sy-
stem of legal remedies and procedures ensuring effective judicial protection in areas covered by
EU law. It also stressed that this concerns a body that can only potentially settle cases with an EU
element.

Thirdly, the Court of Justice clarified the concept of judicial independence in the context of irremo-
vability of judges and judicial impartiality. It formulated a certain test of judicial independence that
should be conducted by the referring court.
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1. INTRODUCTORY REMARKS

The European Union is a specific international organisation that has been equ-
ipped with specific competences by the Member States. Within the limits of the
conferral, it has created an autonomous, independent legal system that is directly
applicable in national legal orders. As a consequence of the special nature of EU
law, EU justice system, based on systemic dualism, was established. It covers the
Court of Justice of the European Union* and courts of the Member States.? Each
of the indicated entities has separate competences. The first supervises the proper
implementation of EU law and is the only entity that can provide its legal interpre-
tation. On the other hand, national courts are obligated to ensure that this law is
directly applicable in the national legal order. Thus, when they rule on the basis
of EU law, they become EU courts. However, this does not change the fact that

1 Henceforth cited as: CJEU.
2 Henceforth cited as: national courts.
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the CJEU operates on the basis of the Founding Treaties as well as on the status
and regulations adopted at the EU level. By contrast, the organisation of the natio-
nal judicial system falls under the exclusive competence of the Member States.
In accordance with the principle of procedural autonomy, the States decide on the
jurisdiction of national courts and procedures for processing claims under EU
law. The issue of the scope of competences of the Member States in the indicated
area and the manner of their exercise has been the subject of several judgements
of the CJEU, and currently it causes a lot of controversy in connection with the
CJEU judgements regarding the reform of the Polish judicial system.

The subject of this article will be an analysis of the position of national courts
in the EU judicial system. Two issues will be discussed. Firstly, the structure of
the EU justice system and the evolution of the definition of a national court in the
context of Art. 267 TFEU? and Art. 47 CFR.* Secondly, the author will present
the criteria for assessing the national court’s independence that have been indica-
ted by the CJEU in its judgement regarding the reform of the Polish judicial sys-
tem.

2. THE STRUCTURE OF THE JUSTICE SYSTEM
OF THE EUROPEAN UNION

The European Union has created an autonomous, independent legal system,
which is derived from international law, yet unlike international law, it is directly
applicable in the national legal order.® In terms of competences that were confer-
red on the EU by the Member States in the Treaty, it creates rights and obligations
not only for the EU itself and the Member States (i.e. entities of international
law), but also for individual entities.® Consequently, entities that make and apply
law are bound by EU law.” In addition, the Court of Justice emphasised that achie-
ving Treaty objectives at supranational level requires that priority be given to EU
law in the national legal order, of course, within the limits of the competence con-
ferred,® regardless of the rank of the national law norm.® The specificity of EU
law required the creation of its two-tier protection system: at supranational and
national level.

3 Treaty on the Functioning of the European Union, O.J. EU C 202, 7.06.2016.

4 Charter of Fundamental Rights of the European Union, O.J. EU C 202, 7.06.2016, p. 391-407.

5 Judgement of the Court of Justice of 15 July 1964 in case C 4/64 Costa v. ENEL,
ECLI:EU:C:1964:66.

6 Judgement of the Court of Justice of 5 February 1964 in case 26/62 Van Gend& Loos,
ECLI:EU:C:1963:1.

" Judgement of the Court of Justice of 9 March 1978 in case 106/77 Amministrazione delle Finanze
dello Stato v. Simmenthal SpA, ECLI:EU:C:1978:49.

8 Costa v. ENEL.

9 Judgement of the Court of Justice of 17 December 1970 in case 11/70 Internationale Handels-
gesellschaft mbH v. Einfuhr-und Vorratsstelle fiir Getreide und Futtermittel, ECLI:EU:C:1970:114.
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The Founding Treaties established the CJEU that includes the Court of Justice,
the General Court and specialised courts that ensure respect for law in the inter-
pretation and application of the Treaties.!® The scope of CJIEU’s jurisdiction is
determined by the Treaties, and in accordance with Art. 19, para. 3 TEU it covers:
actions brought by the Member States, institutions or natural or legal persons, qu-
estions referred for a preliminary ruling by the courts of the Member States regar-
ding the interpretation of Union law or the validity of acts adopted by institutions,
and other matters provided for in the Treaties.!* At the same time, it should be
emphasised that the scope of CJEU’s jurisdiction is directly linked to the scope
of EU competence and was expanded with the extension of EU competence in
subsequent Treaties.

The second level of protection of EU law covers the judicial systems of the
Member States that are shaped individually by these States in accordance with
their constitutional standards and traditions. In accordance with the principle of
conferral, the organisational structure and operating rules of national courts fall
within exclusive competences of the Member States. However, it should be borne
in mind that the autonomy of the Member States in this respect is not absolute.
C. Mik emphasises that the Member States, as democratic States, are first of all
obligated to guarantee independence, impartiality and respect for the courts’ own
competence. Secondly, the States cannot evade liability for violation of Commu-
nity law by identifying a specific internal organization [Mik 1997, 21]. The Court
of Justice itself has repeatedly emphasised that the exercise of the exclusive com-
petence of the Member States cannot infringe Union law, impede its implementa-
tion or cause serious difficulties in the implementation of its provisions. The sco-
pe of duties of the national courts is closely linked to the principle of direct appli-
cation of EU law. Therefore, they are obligated to guarantee the effectiveness of
this law in the national legal order. Consequently, EU law, which mostly contains
substantive norms, is implemented through procedural norms of the Member Sta-
tes. In this respect, The Member States use the principle of procedural autonomy,
which means that in the absence of EU procedural solutions, national rules apply.
This principle is interpreted widely and covers not only procedural measures, but
also systemic issues.*? However, according to the case law of the Court of Justice,
procedural autonomy is not absolute and is limited by the need to guarantee effi-
ciency (ensuring practical effectiveness of EU law) and equivalence of a procedu-
ral measure (procedural rules must not be less favourable to claims based on EU
law) [Krzysztofik 2012, 295-98]. Therefore, there is no doubt that from the pers-
pective of the functioning of the EU justice system the most important task is to
provide a precise definition of a national court which, by applying EU law, per-

10 Treaty on the European Union, O.J. EU 2016 C 202, p. 1, Art. 19, para. 1.

1 For more on the competences of the Court of Justice of the European Union see Koncewicz 2009,
196-99.

12 Judgement of the Court of Justice of 19 November 1991 in case C 6/90 and 9/90 Andrea Fran-
covich and Danila Bonifaci and others v. The Italian Republic, EU:C:1991:428.
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forms the function of an EU court. This issue is usually analysed from the perspe-
ctive of two provisions: Art. 267 TFEU and Art. 47 CFR. The first relates to an
instrument which is a form of cooperation between national courts and the CJEU.
For the national courts it is the basis for referring the question for a preliminary
ruling regarding the interpretation or examination of the legality of an act of EU
law. The purpose of the regulation is to open access to the Court of Justice for
a uniform interpretation of EU law. A different development may be seen in the
goal pursued under Art. 47 CFR, which guarantees access to a body that is impar-
tial and independent of national authorities, as it settles the dispute over the legal
situation of a given entity in a binding and final manner [Grzeszczak and Krajew-
ski 2012, 2-3]. Consequently, in relation to the definition of a national court wit-
hin the meaning of Art. 267 TFEU, the scope of the Court’s analysis focuses on
its material features, which seem insufficient from the perspective of Art. 47 CFR.

2.1. The definition of national court within the meaning
of Article 267 TFEU

The reference to the definition of national court in the Founding Treaty ap-
pears in the context of the right to refer a question for a preliminary ruling (Art.
267, para. 2-4 TFEU). What is more, the judgements themselves distinguish be-
tween a national court and a national court whose decisions are not subject to ap-
peal under internal law (Art. 267, point 3 TFEU). From the perspective of the de-
finition of national court itself, that distinction is not relevant. However, it plays
a key role from the perspective of the obligatory character of the question referred
for a preliminary ruling. Namely, it is a court that not only enjoys the privilege of
referring a question, but is obligated to do it. The literature on the subject draws
attention to two theories explaining this problem: an abstract one, which imposes
the obligation on each supreme court in every Member State, and a specific one,
which refers to a court whose judgement cannot be appealed [Krzysztofik 2012,
289].

The Court of Justice has repeatedly emphasised that the definition of national
court in the context of the right to refer a question for a preliminary ruling is of
Union significance and must be interpreted in accordance with EU law. Similarly,
the Information Note of the Court of Justice emphasises that “The status of that
court or tribunal is interpreted by the Court as a self-standing concept of Commu-
nity law”.*® At the same time, there is no uniform definition and the Court of Ju-
stice always examines whether the entity referring the question should be consi-
dered a national court within the meaning of EU law. The analysis of judgements
makes it possible to determine the conditions that must be met cumulatively by
the entity referring the question. The CJEU emphasises that “In order to determi-
ne whether a body making a reference is a court or tribunal for the purposes of

13 Information Note on References from National Courts for a Preliminary Ruling, O.J. EU 2005,
C 143/01.
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Art. 234 EC (presently Art. 267 TFEU), which is a question governed by Commu-
nity law alone, the Court takes account of a number of factors, such as whether
the body is established by law, whether it is permanent, whether its jurisdiction
is compulsory, whether its procedure is inter partes, whether it applies rules of
law and whether it is independent™.* The result of this practice is that entities that
are not a court within the meaning of national law are recognised as a national
court within the meaning of Art. 267 TFEU, e.g. the Appeals Committee for Ge-
neral Medicine®® recognised as a British court, or the National Council of the
Association of Architects'® as a Belgian court. There is a view in the literature
that the position of the Court of Justice in this respect is not consistent and shows
excessive casuistry [Szpunar 2012, 379]. However, the CJEU refused this status
to contractual arbitration, to which the parties did not have to turn to resolve the
dispute,!’ to the Director of the Tax Office (emphasising that a court should act
as a third party in relation to the dispute)*® or to the Public Ministry (because it
does not resolve disputes independently).’® However, judicial practice indicates
that the Court of Justice has never refused this status to a court established under
national law.

2.2. The definition of a court within the meaning of Article 47 CFR

The provisions of Art. 47 CFR establish the right to a court which, in accor-
dance with the provisions of Art. 47, para. 2 CFR, meets the conditions of inde-
pendence and impartiality, and which must be established by law. N. Poéttorak
also emphasises that the provisions of Art. 47, para. 2 specify the right to an effe-
ctive legal remedy in court and cover several aspects: the right of access to justice
which satisfies the conditions of independence and impartiality, and is established
by law; the right to a fair and public trial within a reasonable time; the right to le-
gal advice, defence counsel, attorney assistance and legal assistance [Pottorak
2013, 1209]. In accordance with Art. 51 CFR, it binds the EU and the Member
States, including the courts of the Member States, in the area of EU competence
and in the process of its application. Consequently, the right of access to justice
should be considered whenever the subject matter of the proceedings concerns an

14 Judgement of the Court of Justice of 27 April 2006 in case C 96/04 Standesamt Stadt Niebiill,
ECLI:EU:C:2006:254.

15 Judgement of the Court of Justice of 6 October 1981 in case C 246/80 Broekmeulen v. Huisarts
Registratie Commissie, ECLI:EU:C:1981:218.

16 Judgement of the Court (Third Chamber) of 12 October 2016 in case C 166/15 Aleksandrs Ranks
and Jurijs Vasilevics v. Finansu un ekonomisko noziegumu izmeklgSanas prokoratiira i Microsoft
Corp., EU:C:2016:762.

17 Judgement of the Court of Justice of 23 March 1982 in case C 102/81 Nordsee Deutsche Hochsee-
fischerei GmbH v Reederei Mond Hochseefischerei Nordstern AG & Co. KG and Reederei Frie-
drich Busse Hochseefischerei Nordstern AG & Co. KG, EU:C:1982:107.

18 Judgement of the Court of Justice of 30 March 1990 in case C 24/92 Pierre Corbiau v Admini-
stration des contributions, ECLI:EU:C:1993:118.

19 Judgement of the Court of Justice of 12 December 1996 in joined cases C-74/95 and C-129/95.
Criminal proceedings against X, ECLI:EU:C:1996:491.
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area governed by EU law. The national court applying EU law then becomes an
EU court. Similarly to the provisions of Art. 267 TFEU, the Charter uses the defi-
nition of a court, but it gives the characteristics it must have in order to perform
judicial functions. In addition, the analysis of the definition requires a reference
to Art. 52 CFR, which, in the scope of the interpretation of the provisions of Art.
47, refers to the source from which this right originates, i.e. Art. 6, sect. 1 of the
European Convention on Human Rights.?’ Nowicki emphasises that “the concept
of «court» in the material sense is characterised by its judicial function, i.e. the
resolution of matters falling under its jurisdiction in accordance with the rule of
law and in proceedings conducted in accordance with a legally established proce-
dure” [Nowicki 2010, 425-26]. Additionally, it must meet the conditions listed
above: independence, impartiality and being established by law. The Court of Ju-
stice referred to the premise of independence, i.a., in the Graham?! judgement. It
emphasised that “The concept of independence, which is inherent in the task of
adjudication, involves primarily an authority acting as a third party in relation to
the authority which adopted the contested decision.” It indicated the two elements
that create independence: internal and external. The first “is linked to impartiality
and seeks to ensure a level playing field for the parties to the proceedings and
their respective interests with regard to the subject-matter of those proceedings.
That aspect requires objectivity [...] and the absence of any interest in the outcome
of the proceedings apart from the strict application of the rule of law” (C 506/04,
point 52). The latter, external aspect, “presumes that the body is protected against
external intervention or pressure liable to jeopardise the independent judgement
of its members as regards proceedings before them” (C 506/04, point 53). It indi-
cated that “Those guarantees of independence and impartiality require rules, par-
ticularly as regards the composition of the body and the appointment, length of
service and the grounds for abstention, rejection and dismissal of its members, in
order to dismiss any reasonable doubt in the minds of individuals as to the imper-
viousness of that body to external factors and its neutrality with respect to the
interests before it” (C 506/04, point 53). N. Pottorak emphasises that the premise
of independence should also be considered from the perspective of independence
from EU institutions [Pottorak 2013, 1231].

The Court also addressed the second condition in the judgement cited above.
It considered that the Disciplinary and Administrative Committee examining an
appeal against the decision refusing entry on the list of lawyers, which includes
only representatives of this profession, does not guarantee impartiality because
its members may have been interested in limiting competitors on the market of
services.?? Following from the interpretation of the provisions of Art. 6, sect. 1
ECHR, it should be emphasised that this premise guarantees the rule of law and

20 Henceforth cited as: ECHR.

21 Judgement of the Court of Justice of 19 September 2006 in case C 506/04 Graham J. Wilson v.
Ordre des avocats du barreau de Luxembourg, ECLI:EU:C:2006:587.

22 C 506/04, point 54-63.
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ensures the trust that courts should enjoy in a democratic state. This means no
bias and prejudice [Nowicki 2002, 187].

The last premise concerns the requirement to establish a court by law. It means
ensuring the systemic independence of the judicial system from the executive po-
wer and creating the constitutional and organisational basis for its functioning
[Hofmanski and Wrébel 2010, 311].

3. THE ANALYSIS OF THE PREMISE OF INDEPENDENCE
AND IMPARTIALITY IN THE CONTEXT OF THE POLISH REFORM
OF THE JUDICIAL SYSTEM

The reform of the Polish judicial system, initiated by the Act of 12 July 20172
met with criticism from Polish judges, the Venice Commission and the European
Commission. In exercising the powers granted to it under Art. 258 TFEU, the Eu-
ropean Commission lodged two complaints to the Court of Justice. The first, lod-
ged on 15 March 2018, was based on two arguments — whether “by introducing,
in Article 13(1) to (3) of the Ustawa z dnia 12 lipca 2017 r. 0 zmianie ustawy —
Prawo o ustroju sadow powszechnych (Law of 12 July 2017 amending the Law
on the Organisation of Ordinary Courts), a distinction between the retirement age
for men and women working as ordinary judges, Supreme Court judges, and pro-
secutors, the Republic of Poland has failed to fulfil its obligations under Article
157 of the Treaty on the Functioning of the European Union and under Articles
5(a) and 9(1)(f) of Directive 2006/54/EC of the European Parliament and of the
Council of 5 July 2006 on the implementation of the principle of equal opportuni-
ties and equal treatment of men and women in matters of employment and occu-
pation (recast)” and whether “by lowering, by means of Article 13(1) of that law,
the retirement age applicable to ordinary court judges, and at the same time gran-
ting the Minister for Justice the right to decide whether to extend the period of
active service of judges pursuant to Article 1(26)(b) and (c) of that law, the Repu-
blic of Poland has failed to fulfil its obligations under the second subparagraph
of Article 19(1) of the Treaty on European Union, read in conjunction with Arti-
cle 47 of the Charter of Fundamental Rights of the European Union™.?*

The second complaint was lodged on 2 October 2018 and contains statements
that “by, first, lowering the retirement age for judges of the Sad Najwyzszy (Su-
preme Court) and applying that measure to serving judges who were appointed
to that court before 3 April 2018 and, second, granting the President of the Repu-
blic of Poland the discretion to extend the period of active judicial service of jud-
ges of that court beyond the newly-set retirement age, the Republic of Poland has
failed to fulfil its obligations under the combined provisions of the second subpa-

23 Act of 12 July 2017 amending the Law on the Organisation of Ordinary Courts and Certain Other
Laws, Journal of Laws, item 1452.

24 C 192/18 — Complaint lodged on 15 March 2018 — The European Commission v. The Republic
of Poland, O.J. EU L 204, p. 23.
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ragraph of Article 19(1) TEU and Article 47 of the Charter of Fundamental Rights
of the European Union (‘the Charter’)”.?® In addition, the Commission requested
interim measures and an expedited examination of the case.?® There is a view in
the literature that the order of the Court of Justice on interim measures is a “cer-
tain” interference with the autonomy of the national legislator, since it obligates
the Member State to immediately suspend the application of the provisions of na-
tional law in question, including the provisions that repeal or replace those which
previously provided for retirement age of the judges of the Supreme Court. It de
facto leads to “revival” of the provisions that were previously repealed by the na-
tional legislator [Bogdanowicz and Taborowski 2019, 17]. W Gontarski criticised
the order of the Court of Justice and emphasised in his gloss that it was adopted
on the basis of a false premise [Gontarski 2019, 3].

The third proceeding includes a question referred for a preliminary ruling by
the Labour Law and Social Security Chamber in three combined cases C 58/18,
C 624/18 and C 625/18.%" It referred two questions in Case C 585/18 and three in
joined Cases C 624/18 and C 625/18. The analysis of the questions allowed the
Court of Justice to distinguish two problems. Firstly, determining “whether Arti-
cle 9(1) of Directive 2000/78 read in conjunction with Article 47 of the Charter
must be interpreted as meaning that, where an action is brought before a court of
last instance in a Member State alleging infringement of the prohibition of discri-
mination on the ground of age arising from that directive, such a court must refuse
to apply provisions of national law which confer jurisdiction to rule on such an
action on a court, such as the Disciplinary Chamber, which has not yet been for-
med because the judges of that court have not been appointed” (C 585/18, C
62/18, C 625/18, point 66). Secondly, “the referring court asks, in essence, whet-
her Article 2 and the second subparagraph of Article 19(1) TEU, Article 267
TFEU and Article 47 of the Charter must be interpreted as meaning that a cham-
ber of a supreme court in a Member State, such as the Disciplinary Chamber,
which is called on to rule on cases falling within the scope of EU law, satisfies,
in the light of the circumstances in which it was formed and its members appoin-
ted, the requirements of independence and impartiality required by those provi-
sions of EU law. If that is not the case, the referring court asks whether the princi-
ple of the primacy of EU law must be interpreted as meaning that that court is re-
quired to disapply the provisions of national law which reserve jurisdiction to rule
on such cases to that chamber of that court” (C 585/18, C 62/18, C 625/18, point
72).

25 C 619/18 — Complaint lodged on 2 October 2018 — The European Commission v. The Republic
of Poland, O.J. EU C.2018.427.30.

26 QOrder of the Court of Justice of 17 December 2019 in case C 619/18 The European Commission
v. The Republic of Poland, ECLI:EU:C:2018:1021.

27 Judgement of the Court of Justice of 19 November 2019 in joined cases C 585/18, C 624/18, C
625/18, ECLI:EU:C:2019:982.
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The first key issue to be highlighted is the different modes of action. The first
two are complaints lodged by the European Commission pursuant to Art. 258
TFEU that regulates the liability of the Member States for the breach of Treaty
obligations. The third procedure concerns the question referred for a preliminary
ruling by the Supreme Court, namely the Labour Law and Social Security Cham-
ber, in connection with pending proceedings. It should be emphasised that the
purpose of the indicated proceedings is different. Art. 258 TFEU is applied when
according to the European Commission a Member State has violated one of the
Treaty obligations. However, the question referred for a preliminary ruling is
a form of support for the national court when it applies EU law. In any case, how-
ever, the subject matter of the complaint and question falls within the EU compe-
tence.

3.1. The right to effective protection of rights and the exercise
of the exclusive competence of the Member States

In the proceedings before the Court of Justice, the Republic of Poland based
its arguments on two main premises. Firstly, it referred to the principle of con-
ferral and procedural autonomy, which gives the Member States full freedom in
the organisation of the national judicial system. Thus, the Court of Justice did not
have any competence to review the provisions in question.?® Secondly, it was em-
phasised that the provisions cited in the Commission’s complaint — Art. 19, sub-
para. 2, sect. 1 TEU and Art. 47 CFR —are only applicable during implementation
or in areas regulated by EU law (C 619/18, points 39-41).

The Court of Justice began its argumentation with fundamental issues. The
European Union is based on values common to all Member States that respect
them and commit to supporting them. Therefore, among the Member States, in-
cluding their courts, there is “set of common values on which the European Union
is founded, as stated in Article 2 TEU. That premiss implies and justifies the exi-
stence of mutual trust between the Member States that those values will be reco-
gnised, and therefore that the EU law that implements them will be respected” (C
619/18, C 64/16, point 30, C 216/18, point 35). At the same time, the EU justice
system was established and its aim is to guarantee the specific characteristics and
autonomy of EU law, in particular in the process of its application and interpre-
tation.?® According to the wording of Art. 19 TEU, it covers the Court of Justice
of the European Union and national courts. The European Union is a union of law
in which each entity is entitled to challenge the validity of any decision or other
national act in the light of EU law and, as emphasised by the Court of Justice,
“The Court of Justice of the European Union shall include the Court of Justice,
the General Court and specialised courts. It shall ensure that in the interpretation

28 Judgement of the Court of Justice of 24 June 2019 in case C 619/18, The European Commission
v. The Republic of Poland, O.J. EU C 427 of 26.11.2018, point 38.

29 Judgement of the Court of Justice of 6 March 2018 in case C 284/16 Slowakische Republik v.
Achmea BV. ECLI identifier: ECLI:EU:C:2018:158, point 35.
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and application of the Treaties the law is observed. Member States shall provide
remedies sufficient to ensure effective legal protection in the fields covered by
Union law.” The Court of Justice emphasised that Art. 19 TEU clarifies the rule
of law, which is one of the values of the EU. Consistently, in accordance with
this principle and the provisions of Art. 19, para. 1, subpara. 2, the Member States
are required to establish a system of legal remedies and procedures that will ensu-
re effective judicial protection in areas covered by EU law. Expressed in the pro-
visions of Art. 19, para. 1, subpara. 2, the principle of effective judicial protection
of rights is a general principle of EU law, derived from constitutional traditions
common to all Member States, as well as from the provisions of Art. 6 and 13
ECHR.

After determining the political position of Art. 19, para. 1, subpara. 2, the next
issue is the material scope of application of the provisions. As has been indicated
above, the position presented by the Polish side emphasised the relationship be-
tween the application of the abovementioned provisions and an EU case. How-
ever, the Court of Justice adopted a different position, which it had already expre-
ssed in the judgement in case C 64/16 (in the indicated judgement, the facts of
the case concerned the reduction of remuneration of judges that was related to the
introduction by the Portuguese authorities of an assistance program, which was
based in European Union law. It assumed lowering of the salary of a certain group
of people holding positions and performing functions in the public sector, inclu-
ding judges of the Tribunal de Contas). It emphasised that “as regards the material
scope of the second subparagraph of Article 19(1) TEU, that provision relates to
«the fields covered by Union lawy, irrespective of whether the Member States
are implementing Union law, within the meaning of Article 51(1) of the Char-
ter.”® In the C 619/18 judgement, it clarified this thesis by emphasising that “the
national body which that case concerned [...] could, subject to verification to be
carried out by the referring court in that case, rule, as a court or tribunal, on ques-
tions concerning the application or interpretation of EU law and which therefore
fell within the fields covered by EU law” (C 618/19, point 51). It should be assu-
med that the Court of Justice has competence with regard to reviewing judicial
independence in case of a court that can potentially settle disputes with an EU
element. Thus “organisation of judicial systems of the Member States is no longer
the exclusive domain of the Member States in the supranational structure of the
EU. European legal space, based on respect for the values of Article 2 TEU, requ-
ires national courts, entrusted by a Member State with the application of EU law,
to comply with the requirements of institutional guarantees set by the principle
of effective judicial protection” [Bogdanowicz and Taborowski 2019, 20].

30 Judgement of the Court of Justice of 27 February 2018 in case C 64/16 Associagio Sindical dos
Juizes Portugueses v. Tribunal de Contas, EU:C:2018:117, point 29.
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3.2. Irremovability of judges as a guarantee of judicial independence

The considerations indicated above clearly obligate the Member States to en-
sure that judicial bodies, being courts within the meaning of EU law and belon-
ging to the system of remedies in cases with an EU element, meet the require-
ments of effective judicial protection, and thus give guarantees of judicial inde-
pendence, as confirmed by Art. 47, para. 2 CFR. The Court of Justice emphasised
that the ,,requirement that courts be independent, which is inherent in the task of
adjudication, forms part of the essence of the right to effective judicial protection
and the fundamental right to a fair trial, which is of cardinal importance as a gua-
rantee that all the rights which individuals derive from EU law will be protected
and that the values common to the Member States set out in Article 2 TEU, in
particular the value of the rule of law, will be safeguarded” (C 618/19, point 58).
The arguments presented by the Polish side emphasised that the guarantees of
independence in the Polish judicial system are connected with the guarantee of
irremovability of the judge, immunity, decent remuneration, secrecy of meetings,
as well as with the prohibition of combining judicial functions with other public
functions, the order of political neutrality, and prohibition of business activity.
On the other hand, dismissal of a judge from office is possible only in the situation
of the most severe disciplinary offences or a conviction with a final judgement
for a criminal offence. It was emphasised that retirement is not removal from offi-
ce, as the person remains a judge and enjoys immunity, decent remuneration and
is subject to the same principles of professional ethics. When referring to the ar-
gument of the Polish side, the Court of Justice emphasised that the requirement
of independence should be analysed in two aspects: internal and external. The
first means full autonomy in the performance of their functions, no subordination
to anyone, adjudication free from orders and external pressures. The latter con-
cerns equal distance from the parties to the dispute and their interests. It is based
on objectivity and the lack of interest in a specific decision that would go beyond
the strict application of legal provisions. According to the Court of Justice, solu-
tions regarding the composition of the court, the appointment of its members,
their term of office and exclusion and dismissal are particularly important from
the perspective of independence. It emphasised that the guarantee of irremovabi-
lity of judges is an element ensuring their freedom from all interference and pres-
sure from the outside. It requires that “judges may remain in post provided that
they have not reached the obligatory retirement age or until the expiry of their
mandate, where that mandate is for a fixed term.” It is not absolute, however, ac-
cording to the Court of Justice, its restriction must be an overriding and justified
exception, subject to the procedures provided for by law. It is generally accepted
that this measure may be applied if such judges are unfit to perform their duties
and have committed a serious breach of their obligations. The Court of Justice
emphasised that the application of the indicated disciplinary measures requires
the creation of a guarantee that they will not become a tool for political control
of court rulings. The elements that must be specified by law in detail are the types
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of offences, the system of penalties, the procedure for their application and the
intervention of an independent body within the meaning of Art. 47 and 48 CFR,
including the right to defence and the possibility to appeal against the decisions
of disciplinary authorities. The application of such measures “is acceptable only
if itis justified by a legitimate objective, it is proportionate in the light of that ob-
jective and inasmuch as it is not such as to raise reasonable doubt in the minds of
individuals as to the imperviousness of the court concerned to external factors
and its neutrality with respect to the interests before it.”3! In the context of these
considerations, the Court of Justice referred to the issue of Polish provisions that
lower the retirement age of the Supreme Court judges. It does not deny the State’s
ability to reform retirement age. The implementation of employment policy justi-
fies the harmonisation of the retirement age within the professions covered by pu-
blic service and the implementation of a balanced age structure that will allow
young employees to access, inter alia, the profession of judge. However, it indica-
ted three areas that may be controversial as to the purpose of the reform.

Firstly, while recognising the position of the Commission and the European
Commission for Democracy through Law (Venice Commission) in this regard, it
criticised some of the wording in the draft law on the Supreme Court, which, ac-
cording to the Court of Justice, raises doubts as to the real purpose of the reform.
The Commission indicated political and propaganda motivation, not only the will
to standardise the retirement system.®? The problem of the legislator’s intention
had appeared partly in the C 103/97% judgement, but the Court of Justice adopted
a general assumption that public authorities act in accordance with the Constitu-
tion of the state and the rule of law. Despite the deficiencies noticed in guaran-
teeing judicial independence, it relied on trust in the state and the assumption that
the authorities would not use legislation gaps to influence the body concerned
[Filipek 2019, 12]. In relation to the Polish case, the Court of Justice adopted the
assumption that the authorities acted in accordance with the Constitution and the
rule of law, however, it directed its objections only to the motives of the actions
undertaken. It focused its considerations on two issues: the mechanism of prolon-
ging active service under the discretion of the President of the Republic of Poland,
and the impact of the reform on the current composition of the Supreme Court.

The second issue raised by the Court of Justice was the effect of national pro-
visions regulating the consequences of reaching the retirement age. Their analysis
indicates that the legislator has introduced two different standards. The first refers
to employees reaching the retirement age, which establishes the right to retire.
The deciding entity is the employed person who notifies the employer of their de-

31 Judgement of the Court of Justice of 4 February 1999 in case C 619/18 Kéllensperger and Atz-
wanger, EU:C:1999:52, point 79.

32 Opinion of the Venice Commission of 11 December 2017 in case 904/2017, point 33, http://www.
venice.coe.int/webforms/documents/?pdf=CDL-AD(2017)031-e [accessed: 24.04.2020].

33 Judgement of the Court of Justice of 4 February 1999 in case C-103/97 Josef K6llensperger Gmb
H & Co. KG and Atzwanger AG v. Gemeindeverband Bezirkskrankenhaus Schwaz, EU:C:1999:52.
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sire to retire. The legislator normalised differently the problem of retirement of
a judge by specifying the age of 65 as a prerequisite for mandatory retirement.
The Court of Justice emphasised that, seeing the effects of the reform from the
perspective of an already appointed judge who has reached retirement age under
the new law, this is premature and immediate retirement. The introduction of the
possibility to extend the term of office by virtue of the decision of the President
of the Republic of Poland does not eliminate the disproportion. Moreover, in pre-
vious judgements the Court of Justice had emphasised that “the provisions at
issue abruptly and significantly lowered the age-limit for compulsory retirement,
without introducing transitional measures of such a kind as to protect the legi-
timate expectations of the persons concerned. [...], which does not comply with
the principle of proportionality [...].”* When analysing the considerations of the
Court of Justice, it should be noted that it recognised the earlier retirement of ju-
dges as a disciplinary instrument, the use of which is not justified by a legitimate
aim.

Another issue addressed by the Court of Justice was the decision on the possi-
bility to continue performing the function of a judge, and specifically the procedu-
re applied by the President of the Republic of Poland in making the decision. The
Court emphasised that the Member States have the competence to allow the ex-
tension of active service after retirement, however, the establishment of such
a mechanism must guarantee the implementation of the principle of judicial inde-
pendence. Granting the indicated right to the President of the Republic of Poland
is not a breach of the principle of independence. It is important that at the same
time material conditions and procedural rules for making such a decision are cre-
ated, and that, in the perception of the legal entity, there are no reasonable doubts
as to the independence of the judges concerned from external factors and their
neutrality in relation to interests before them. When referring directly to the pro-
blem of judges of the Supreme Court, the Court of Justice noted that the Presi-
dent’s decision is discretionary because it is not subject to any objective and veri-
fiable criteria and does not have to be justified. Furthermore, it cannot be subject
to judicial review. This is not changed by the fact that, pursuant to the Act, the
President consults the National Council of the Judiciary before making his deci-
sion. According to the Court of Justice, this opinion could help to objectify the
process under several conditions. Firstly, the decision-making body is indepen-
dent of the legislative and executive authorities and of the body to which it is to
present its opinion. The aforementioned condition has been interpreted more bro-
adly in another judgement of the Court of Justice and will be discussed in more
detail later. Secondly, there are objective, justified and verifiable criteria that are
the basis for its adoption and proper justification. The Court of Justice noted,
which was also emphasised by the Polish side, that in the case of the National

34 Judgement of the Court of Justice of 6 November 2012 in case C 286/12 The European Com-
mission v. Hungary, EU: C 2012:687, points 68, 80.
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Council of the Judiciary the opinion is limited only to positive or negative recom-
mendation. The Act does not provide for specific criteria and limits itself to gene-
ral premises: he interest of the judiciary or important social interest, in particular
the rational use of the staff of the Supreme Court or the needs arising from the
tasks of individual chambers of the Supreme Court. The Court of Justice did not
refer to examination of the indicated premises, but only to the already stated opi-
nions of the National Council of the Judiciary, and it found that they did not actu-
ally contribute to providing objective information that is necessary in making
a decision on the extension of the term of office of a judge.

3.3. Judicial independence and the procedure for establishing
a judicial body

Another issue that was the subject of the judgement of the Court of Justice in
the context of the Polish reform of the judicial system was the problem of main-
taining judicial independence from the legislative and executive authorities and
the procedure for selecting judges of the Disciplinary Chamber. Basically, two
issues were raised: independence of the National Council of the Judiciary, which
had already been signalled in the 619/18 judgement, and independence of the Dis-
ciplinary Chamber itself. Recalling the interpretations of judicial independence
expressed in previous judgements, the Court of Justice emphasised the need to
create procedural rules regarding the composition of the Court, including appoint-
ment, duration of the term of office and reasons for exclusion or dismissal, which
should convince subjects of the law that there is no doubt as to its independence
from external factors and its neutrality with regard to the interests before it. The
indicated premises also include the exclusion of all recommendations and more
indirect forms of influence that may affect the judges’ decisions. This position is
reflected in the judgements of the ECtHR, which additionally emphasises that
maintaining the independence of the court is seen from the perspective of the trust
that it should inspire among subjects of the law in a democratic society. However,
the premise of impartiality should be examined from a subjective and objective
perspective. The first is related to the judge’s personal conviction and behaviour.
It should be examined whether “[...] the judge gave any indication of personal
prejudice or bias in a given case; and also according to an objective test, that is
to say by ascertaining whether the tribunal itself and, among other aspects, its
composition, offered sufficient guarantees to exclude any legitimate doubt in res-
pect of its impartiality” (C 585/18, C 624/18, C 625/18, point 128). The objective
approach, on the other hand, requires examining whether, irrespective of the ju-
dge’s individual conviction, verifiable facts can be identified that may indicate
his lack of impartiality. The European Court of Human Rights emphasises that
the premise of independence and objective impartiality are closely related and su-
bject to joint control. In case of any doubt in this respect two elements are taken
into account: the party’s point of view, although it is not an important criterion,
and determining whether the indicated doubts can be seen as objectively justified.
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In the light of the above considerations, the Court undertook an analysis of the
independence of the Disciplinary Chamber. Firstly, it found that the mere fact of
its appointment by the President does not mean violation of the principles indi-
cated. However, it is important to know whether judges are subject to any pres-
sure after assuming their duties and whether they receive any guidelines. What is
extremely important from this perspective is the procedure itself and the material
conditions for the selection of judges of the Disciplinary Chamber, which must
not lead to any doubt about the independence of the judges concerned from exter-
nal factors and their neutrality with regard to the interests before them. Appoint-
ment of judges by the President takes place at the request of the National Council
of the Judiciary, i.e. a body guarding judicial impartiality and independence. The
Court of Justice emphasised, as in the C 619/18 judgement, that the participation
of such a body can make the process of appointing judges more objective, but it
must guarantee its own independence from the legislative and executive autho-
rities and from the body to which it is to submit its recommendations. The degree
of independence, according to the Court of Justice, may affect the assessment of
independence and impartiality under Art. 47 CFR of judges selected by the Na-
tional Council of the Judiciary. However, it is for the referring court to examine
the condition in question, on the basis of factual and legal grounds relating to the
circumstances that led to the selection of the members of that body and the man-
ner in which it exercises its constitutional powers. The Court of Justice indicated
that even if each of the elements listed is not an individual basis for criticism and
falls within the competence of the Member States and their choices, the set of
these elements, combined with the circumstances surrounding the selection of ju-
dges, may raise doubts as to the independence of the authority taking part in the
procedure of the appointment of judges, even if such a conclusion would not have
arisen in the situation where these factors were considered separately. It should
be emphasised, however, that the Court of Justice left the decision concerning the
impartiality and independence of the National Council of the Judiciary to the re-
ferring court.

The analysis of independence of the Disciplinary Chamber largely depends on
recognising the position of the National Council of the Judiciary. Based on the
reservations contained in the questions referred for a preliminary ruling, the Court
of Justice indicated several debatable issues that may affect the independence of
the Disciplinary Chamber. Firstly, competences in the field of labour law and so-
cial security regarding the judges of the Supreme Court with simultaneous intro-
duction of the judicial reform and reduction of the retirement age of judges, as
well as applying the indicated provisions to judges who have reached the indi-
cated age at the time of its entry into force. Another element is the high indepen-
dence of the Disciplinary Chamber in relation to other chambers of the Supreme
Court. As emphasised by the Court of Justice regarding the National Council of
the Judiciary, also in relation to the Disciplinary Chamber, the debatable elements
should be analysed jointly, although each of them individually raises no obje-
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ctions as to the independence of the Chamber. At the same time, it obligated the
referring court to “assess, in the light, where relevant, of the reasons and specific
objectives alleged before it in order to justify certain of the measures in question,
whether, taken together, the factors [...] and all the other relevant findings of fact
which it will have made are capable of giving rise to legitimate doubts, in the
minds of subjects of the law, as to the imperviousness of the Disciplinary Cham-
ber to external factors, and, in particular, to the direct or indirect influence of the
legislature and the executive, and as to its neutrality with respect to the interests
before it and, thus, whether they may lead to that chamber not being seen to be
independent or impartial with the consequence of prejudicing the trust which ju-
stice in a democratic society must inspire in subjects of the law” (C 585/18, C
624/18, C 625/18, point 153). If the referring court recognises lack of independen-
ce of the Disciplinary Chamber, it is obligated not to apply national rules, which
leads to the Chamber’s actual failure to exercise its powers.

4. FINAL REMARKS

The analysis of the definition of “court” in the doctrine of EU law focused
mainly on the interpretation of the provisions of Art. 47 CFR and Art. 267 TFEU.
The first establish the right to access to court, which should be understood as
a guarantee of access to an impartial body, independent of national authorities,
that settles disputes over the legal position of an entity in a binding and final man-
ner. The latter concern the possibility for a national court to refer a question to
the Court of Justice. The purpose of the provisions is to open the access to the
Court of Justice for a uniform interpretation of EU law. In this case, the analysis
of the definition focuses on the material features of the court, which are insuffi-
cient from the perspective of Art. 47 CFR.

The analysis of the judgements of the Court of Justice on the reform of the Po-
lish judicial system conducted in the second part of the present article enables one
to draw several conclusions.

Firstly, the Court of Justice found that Poland had violated its Treaty obliga-
tions by introducing the provisions that determine the retirement age of judges
and establish the procedure enabling the extension of active service for two three-
year periods by the discretion of the President of the Republic of Poland.

Secondly, the Court of Justice analysed the definition of “court” from the pers-
pective of Art. 19, para. 1, subpara. 2 TEU. It emphasised that the above provi-
sions obligate the Member States to establish a system of legal remedies and pro-
cedures that ensure effective judicial protection in areas covered by EU law. Re-
ferring to the previous judgement in case C 64/18, it emphasised that this con-
cerns a body that can only potentially resolve cases with an EU element. The ba-
sis for adopting this thesis was the combination of the principle of access to effe-
ctive legal protection with the fundamental principle of the rule of law expressed
in Art. 2 TEU.
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Thirdly, the Court of Justice clarified the concept of judicial independence in
the context of irremovability of judges. It emphasised that the requirement of in-
dependence is directly related to the guarantee of irremovability of judges, which
is an element ensuring the judges’ freedom from all external interference and pre-
ssure. It is not absolute, but its limitation is an overriding and justified exception,
which is applied under specific procedures. It showed that Polish solutions are
not justified by the overriding goal and do not meet the condition of proportion-
nality.

Another issue raised by the Court of Justice was the requirement of judicial
impartiality. The presented argumentation refers not only to the well-established
case-law of the Court itself, but also to judgements of the ECtHR regarding the
interpretation of Art. 6, para. 1 ECHR. It absorbed these solutions into EU law.
The analysis of the judgement of the Court of Justice shows that it has formulated
a certain test of judicial impartiality that should be conducted by the referring
court. It contains four premises: impartiality of the entity participating in the pro-
cedure of determining the composition of the body, appointment procedure and
the manner of exercising the competences. The last premise is general and applies
to “[...] all the other relevant findings of fact which it will have made are capable
of giving rise to legitimate doubts, in the minds of subjects of the law, as to the
imperviousness of the Disciplinary Chamber to external factors, and, in parti-
cular, to the direct or indirect influence of the legislature and the executive, and
as to its neutrality with respect to the interests before it and, thus, whether they
may lead to that chamber not being seen to be independent or impartial with the
consequence of prejudicing the trust which justice in a democratic society must
inspire in subjects of the law” (C 585/18, C 624/18 and C 625/18, point 153). An
indispensable element preceding the formulation of the above premises was the
analysis of impartiality of the National Council of the Judiciary. The Court of Ju-
stice did not give an unequivocal answer, but it formulated the conditions for the
review that should be conducted by the referring court. Thus, the first element ne-
cessary to assess impartiality of the Court Chamber is the assessment of the de-
gree of impartiality of the National Council of the Judiciary, the body participa-
ting in the process of selecting members of the Chamber itself. In both cases, it is
for the referring court to decide on this matter.

In the literature on the subject there is no doubt about the interpretative effect
of the judgement of the CJEU in joined cases C 624, C 625 and C 585/18.% The
referring court, in this case the of the Labour Law and Social Policy Chamber of
the Supreme Court, received the tools that enable it to make decisions concerning
the independence of the Disciplinary Chamber. However, there is no unequivocal
position on the consequences of the judgement for judges appointed with the par-
ticipation of the National Council of the Judiciary. Examination of impartiality

35 See Skutki Wyrokéw Trybunatu Sprawiedliwosci i Sqdu Najwyzszego dotyczqcych Izby Dyscy-
plinarnej Sqdu Najwyzszego i Krajowej Rady Sqdownictwa. Debata w redakcji ,, Europejskiego
Przeglgdu Sgdowego” w dniu 17.12.2019 r., “Europejski Przeglad Sadowy” 1 (2020), p. 1-26.
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of the judges (including members of the Disciplinary Chamber) is based on the
referring court’ determining the lack of impartiality of the National Council of
the Judiciary. However, it seems that such a far-reaching interpretation was not
the CJEU’s purpose. When answering the question referred, it formulated theses
that were addressed to the referring court. On the other hand, based on the acte
eclere doctrine, any court with similar facts and an identical legal basis may apply
that interpretation. This means that the independence test should be conducted
with reference to individual cases. It is also worth emphasising the fact that the
Court of Justice cites the interpretation of Art. 6, para. 1 ECHR from the judge-
ments of the ECtHR. This led to combining of the independence standard at EU
and European level.
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POJECIE SADU KRAJOWEGO W ROZUMIENIU PRAWA UNIJNEGO.
ROZWAZANIA NA TLE POLSKIEJ REFORMY WYMIARU SPRAWIEDLIWOSCI

Streszczenie. W artykule poruszone zostaty dwa zasadnicze problemy. Pierwszy dotyczy wyktadni
pojecia ,,sadu” w rozumieniu postanowien art. 47 KPP oraz art. 267 TFUE. Druga czg¢$¢ po§wigcona
zostata analizie wyrokow Trybunatu Sprawiedliwo$ci w sprawie reformy polskiego wymiaru spra-
wiedliwosci. Umozliwita ona sformutowanie kilku wnioskow.

Po pierwsze Trybunal Sprawiedliwosci uznal, ze Polska naruszyla zobowiazania traktatowe
w zwigzku z wprowadzeniem przepiséw okreslajacych wiek przejécia sedziow w stan spoczynku
oraz ustanawiajacych procedurg umozliwiajacg przedtuzenie czynnej stuzby na mocy dyskrecjonal-
nej decyzji Prezydenta RP.

Po drugie Trybunat Sprawiedliwosci dokonal analizy pojecia ,,sadu” z perspektywy art. 19 ust. 1
akp. 2 TUE. Podkreslil, ze wskazane postanowienia zobowigzujg panstwa cztonkowskie do ustano-
wienia systemu srodkéw odwotawczych i procedur zapewniajacych skuteczng ochrong¢ sagdowa
w dziedzinach objetych prawem UE. Podkreslit rtowniez, ze dotyczy to organu, ktory jedynie poten-
cjalnie moze rozstrzygac sprawy z elementem unijnym.

Po trzecie Trybunat Sprawiedliwosci doprecyzowat pojecie zawistosci sedziowskiej w kontekscie
nieusuwalnosci sedziego oraz niezaleznosci sedziowskiej. Sformutowat swoisty test niezawistosci
sedziowskiej, ktory powinien by¢ badany przez sad odsytajacy.

Stowa kluczowe: sad, unijny wymiar sprawiedliwosci, niezawisto$¢ sedziowska, niezaleznos¢ s¢-
dziowska, sprawa unijna
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