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Summary. Characteristically, the legal systems of democratic states are founded upon human
dignity. Typically for modern states, the notion of dignity of the person is usually found in consti-
tutional provisions which introduce those chapters that deal with freedoms and rights of the per-
son. The common feature of legal systems in particular European states is the expression of the
equality principle in constitution acts and the emphasis on its fundamental importance. The equali-
ty principle is complemented by the ban on discrimination.

The principle of equality of religious organisations has also its roots in human dignity. Citi-
zens enjoy the right to equal treatment, hence all religious organisations are to be treated as equal.
The principle of equality of these subjects is rarely present in constitutions of other states.

The inclusion of this principle in a legal system has an impact on the character of the state,
which for this reason can only function as a secular state. Beyond doubt the appearance of the
principle in question in the Constitution of 2 April 1997 is a confirmation of principles of a demo-
cratic and secular state, which guarantees respect for basic rights and freedoms of the person.

Key words: constitution, human dignity, principle of equality, ban on discrimination, equality of
religious organisations, secular state

There is a great diversity in the way relations with religious groups are es-
tablished in European states. Indeed, the doctrine proposes solutions of classifying
particular states in terms of Church-State relations. Such categories are based
mainly on a division into confessional and secular states. This dichotomy entails
great diversity'. The multitude of ways in which religious organisations can

! Here, a classification of states according to the manner in which they establish their relations
with religious organisations should be evoked, i.e. a division between confessional states and
secular states, which implies: pure separation, hostile separation, and coordinated separation (see
J. Krukowski, Kosciot i panstwo. Podstawy relacji prawnych, Lublin: Redakcja Wydawnictw
KUL 2000, pp. 42—69.); division into state church systems, separation systems, and hybryd sys-
tems (see N. Doe, Law and religion in Europe. A Comparative Introduction, Oxford: Oxford
University Press 2011, pp. 28-39; distinction between confessional and secular states, where one
finds systems of radical separation, friendly separation with one of the Churches acknowledged to
have a major legal status, and friendly separation without such an acknowledgement (K. Orzeszyna,
Podstawy relacji migdzy panstwem a kosciotami w konstytucjach panstw cztonkowskich i traktatach Unii
Europejskiej. Studium prawnoporownawcze, Lublin: Wydawnictwo KUL 2007).
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operate in different states is evident in the legal systems of secular states.
Among others, the principle of equality among religious organisations is par-
ticularly noteworthy as being a vital element of secular state’s legislation®. The
presented study undertakes to present Polish constitutional solutions regarding the
principle of equality of religious organisations in the light of constitutional solu-
tions of other European countries. The constitutional provisions on human dig-
nity, the general principle of equality, the ban on discrimination, as well as con-
stitutional provisions associated with equality of religious organisations in Poland
and other European states, will all provide a point of departure for our consid-
erations. Also, the question of permitted differentiation of the legal status of
such entities will be discussed.

HUMAN DIGNITY

The Polish Constitution of 2 April 1997° devotes the whole of Article 30*
to the dignity of the person in Chapter II entitled “The freedoms, rights and ob-
ligations of persons and citizens™. It states: “The inherent and inalienable digni-
ty of the person shall constitute a source of freedoms and rights of persons and
citizens. It shall be inviolable. The respect and protection thereof shall be the
obligation of public authorities”. The legislator must have conceived the dignity
of the person as being inherent, i.e. the person acquires dignity as soon as he or
she becomes a human being. Dignity is attributed to everyone, regardless of age,
citizenship, or any other feature distinguishing people from one another. The
inalienability implies that dignity pertains to every person throughout their life-
time. One cannot renounce being a human being, and consequently dignity. No

2 See K. Orzeszyna, Podstawy relacji..., p. 7; S. Bozyk, Konstytucyjna regulacja problematyki
wyznaniowej w wybranych panstwach Unii Europejskiej, “Przeglad Prawa Wyznaniowego” 2013,
vol. 5, pp. 157-158.

3 Journal of Laws, No. 78 item 483, as amended.

* M. Chmaj, Pojecie i geneza wolnosci i praw czlowieka, in: Konstytucyjne wolnosci i prawa
w Polsce. Zasady ogolne, ed. M. Chmaj, L. Leszczynski, W. Skrzydlo et al., Krakow: Kantor
Wydawniczy “Zakamycze” 2002, p. 13; W. Skrzydto, Konstytucyjny katalog wolnosci i praw
Jjednostki, in: Konstytucyjne wolnosci i prawa w Polsce, p. 57.

> The preamble to the Constitution indicates that this act must be applied while “paying respect
to the inherent dignity of the person, his or her right to freedom, the obligation of solidarity with
others, and respect for these principles as the unshakeable foundation of the Republic of Poland.”
A further reference is made in Article 233, para. 1: “The statute specifying the scope of limitation
of the freedoms and rights of persons and citizens in times of martial law and states of emergency
shall not limit the freedoms and rights specified in Article 30 (the dignity of the person) ...”. M.
Chmaj, Godnos¢ cztowieka jako zZrodto jego wolnosci i praw, in: Konstytucyjne wolnosci i prawa
w Polsce, p. 84; K. Kaczmarczyk-Ktak, Godnos¢ cziowieka w Konstytucji RP i konstytucjach
innych panstw, “Studia Prawnicze KUL” 2010, no. 1, pp. 65-66. See also: J. Potrzeszcz, Godnos¢
cztowieka w orzecznictwie polskiego Trybunatu Konstytucyjnego, “Roczniki Nauk Prawnych”
2005, vol. XV, no. 1, pp. 27-28.
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one can deprive another person of their dignity since it is inviolable. Dignity
constitutes the source of rights and freedoms of the person; when acquiring dignity,
every human being simultaneously acquires rights and freedoms for they derive
from dignity®. What is more, the authorities, who are obliged to protect and re-
spect human dignity, are to prevent and respond to situations that threaten digni-
ty of the person’.

Provisions regarding the principle of human dignity are found in constitu-
tions of many European states. The notion of human dignity is typically spelled
out in introductory provisions that lead in to chapters devoted to freedoms and
rights of the person in constitutions of modern states. An unique and compre-
hensive affirmation of the essence of human dignity is given prominence by the
German Constitution, where it is found in Article 1 opening the chapter entitled
“Basic rights”. Here, we read: “Human dignity is inviolable. It belongs to all
public authorities to respect and protect it”*. German legal doctrine provides that
human dignity is a constitutional right of the highest rank — a constitutional
principle’. Of note is the fact that the Weimar Constitution (1919) makes a ref-
erence to inherent dignity of man in Article 151, para. 1: “The economy has to
be organized based on the principles of justice with the goal of achieving life in
dignity for everyone™'’.

In Article 2, the Greek Constitution (1975) lays down that: “Respect and
protection of the worth [dignity] of the person is the ultimate duty of the
State”''. Here, the State undertakes merely to protect human dignity, but neither
its attributes are acknowledged nor is the principle expressed that dignity gives
rise to rights and freedoms of the person'”. In this regard, it is instructive to look
at the Czech solution, where the notion of human dignity is mentioned at the
very beginning of the Charter of Basic rights and freedoms'’. According to Arti-

8 K. Complak, O prawidlowe pojmowanie godnosci osoby ludzkiej, in: Prawa i wolnosci oby-
watelskie w Konstytucji RP, ed. B. Banaszak, A. Preisner, Warszawa: Wydawnictwo C.H. Beck
2002, p. 63.

" M. Chmaj, Godnosé czlowieka, pp. 84-86.

8 K. Orzeszyna, Podstawy relacji, pp. 334-335.

? J. Krukowski, Godnosé czlowieka podstawq konstytucyjnego katalogu praw i wolnosci jed-
nostki, in: Podstawowe prawa jednostki i ich sqdowa ochrona, ed. L. Wisniewski, Warszawa:
Wydawnictwa Sejmowa: Kancelaria Sejmu 1997, p. 47.

19 B. Kempen, Godnos¢ czlowieka jako idea przewodnia konstytucji w Europie, in: Kultura
i prawo. Materialy I Miedzynarodowej Konferencji na temat Podstawy jednosci europejskiej,
Lublin 23-25 wrzesnia 1998, ed. J. Krukowski, O. Theisen, Lublin: Towarzystwo Naukowe KUL
1999, p. 225; K. Kaczmarczyk-Ktak, Godnosé cztowieka, p. 72.

' Greek Constitution of 9 July 1975, in: Konstytucja Grecji 1975/1986, G. and W. Uliccy (Po-
lish transl.), Warszawa: Wydawnictwo Sejmowe 1992, p. 5.

12 J. Krukowski, Godnos¢ cztowieka, p. 47.

13 The Constitution of the Czech Republic of 16 December (1992), in: Konstytucja Czech,
M. Kruk (Polish transl.), Warszawa: Wydawnictwo Sejmowe 2000, p. 68. See: M. Chmaj, God-
nos¢ cztowieka, p. 79.
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cle 1 of the Constitution, people are free and equal in their dignity and rights,
while Article 10 gives every citizen a right to have their dignity respected'”.

The Spanish Constitution (1978) regulates this question in Article 10:
“l. The dignity of the person, the inviolable rights which are inherent, the free
development of the personality, the respect for the law and for the rights of oth-
ers are the foundation of political order and social peace. 2. Provisions relating
to the fundamental rights and liberties recognized by the Constitution shall be
construed in conformity with the Universal Declaration of Human Rights and
international treaties and agreements thereon ratified by Spain”. Such wording
suggests that the constitutional legislator acknowledges that “dignity of the per-
son” and “inherent, inviolable rights” are values that are fundamental to public
order, and interpretation thereof should be made in accordance with a universal
standard set forth in international agreements'”.

It is hard to come up with a universal model of human dignity by looking at
the contents of individual constitutions. Majority of them merely ban violation of
dignity, while some charge the organs of public authority with the duty to protect
and respect dignity, as it is the case in the German or Greek constitution. Some
link the protection of human dignity to the provision of freedom. One finds such
phrasing in several constitutions, i.e. Czech'®, Slovak'’, and Ukrainian'®. By virtue
of the provisions therein people are free and equal in their dignity and rights. This
a direct reference to Article 1 of the Universal Declaration of Human Rights'’.

Another solution was included in the constitutions of Estonia and Slovenia.
According to Paragraph 10 of the Estonian Constitution®, rights, freedoms, and
obligations do not preclude other rights, freedoms or obligations which derive
therefrom, are compliant therewith, and comply with the principles of human
dignity. In Article 21, the Slovenian Constitution®' provides that the dignity of
the person should be respected during criminal proceedings and other types of
court procedure, especially when a person is remanded in custody and he or she

1* K. Kaczmarczyk-Ktak, Godnosé czlowieka, p. 73.

15 J. Krukowski, Godnos¢ czlowieka, p. 47.

'® Charter of Basic Rights and Freedoms, Article 1: “People are free and equal in their dignity
and rights...” as part of Constitution of the Czech Republic of 16 December 1992, in: Konstytucja
Czech, p. 68.

'7 Article 12, para. 1: “People are free and equal in their dignity and rights ...” of Constitution
of the Slovak Republic of 1 September 1992, in: Konstytucja Republiki Stowackiej, K. Skotnicki
(Polish transl.), Warszawa: Wydawnictwo Sejmowe 1993, p. 35.

'8 Article 21: “All people are free and equal in their dignity and rights...” of Constitution of
Ukraine, enacted in the fifth session of the Ukrainian Supreme Council on 28 June 1996, in:
Konstytucja Ukrainy, E. Toczek (Polish transl.), Warszawa: Wydawnictwo Sejmowe 1999, p. 36.

19 M. Chmaj, Godnosé czlowieka, p. 80.

2 Constitution of the Republic of Estonia of 28 June 1992, in: Konstytucja Estonii, A. Puu
(Polish transl.), Warszawa: Wydawnictwo Sejmowe 2000, p. 31.

2! Constitution of the Republic of Slovenia of 23 December 1991, in: Konstytucja Republiki
Stowenii, P. Winczorek (Polish transl.), Warszawa: Wydawnictwo Sejmowe 1994, p. 30.
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serves their sentence. This in turn is a reference to Article 10 of the Internation-
al Covenant on Civil and Political Rights®.

In Article 24, the Swiss Federal Constitution normalises the notion of hu-
man dignity in the context of procreative technology and genetics, and dignity
of the person is referred to in Article 7: “Dignity of the person is to be respected
and protected””. The Portuguese Constitution (1976-1982) also makes a refer-
ence to dignity of the person, in Article 1: “Portugal shall be a sovereign Repub-
lic, based on the dignity of the human person and the will of the people and
committed to building a free, just and solidary society”**. The Italian Constitu-
tion of 22 December 1947 points to human dignity only in Article 27, para. 2:
“[...] Punishment cannot consist in treatments contrary to human dignity and must
aim at rehabilitating the convicted>. Similarly, in Article 17, para. 2, the Turkish
Constitution places the notion of human dignity in the context of the constitution-
al-legal ban on torture, while in Article 2 it expressly alludes to human rights, yet
no clear guidance is given what conception of human rights is meant here®.

PRINCIPLE OF EQUALITY

What the legal systems of particular European states share is the direct ex-
pression of the principle of equality in their constitutional acts®’. By placing the
principle in their acts of supreme legal power, these states acknowledge the
fundamental nature of this principle®®. It is typically provided in initial articles,
for example in the French Constitution we read in Articlel: “France shall be an
indivisible, secular, democratic and social Republic. It shall ensure the equality
of all citizens before the law, without distinction of origin, race or religion. It
shall respect all beliefs””. The Greek Constitution does that in its Article 4,
para. 1: “All Greeks are equal before the law”*’. While the Constitution of Fin-

22 M. Chmal, Godnosé czlowieka, p. 80.

2 Federal Constitution of the Swiss Confederation of 18 April 1999, in: Konstytucja Szwajcarii,
Z. Czeszejko-Sochacki (Polish transl.), Warszawa: Wydawnictwo Sejmowe 2000, p. 44.

2 Constitution of the Republic of Portugal of 2 April 1976, in: Konstytucja Portugalii,
A. Wojtyczek-Bonnand (Polish transl.), Warszawa: Wydawnictwo Sejmowe 2000, p. 38.

% Constitution of the Republic of Italy of 27 December 1947, in: Konstytucja Wioch, Z. Witkowski
(Polish transl.), Warszawa: Wydawnictwo Sejmowe 2004, pp. 63—64.

%6 B. Kempen, Godnos¢ czlowieka, pp. 233-235.

2T F.M. Broglio, C. Mirabelli, F. Onida, Religioni e sistemi giuridici. Introduzione al diritto
ecclesiastico comparato, Bologna: il Mulino 1997, pp. 146—150.

2 M. Chmaj, Réwno$é wobec prawa i zakaz dyskryminacji, in: Konstytucyjne wolnosci i pra-
wa w Polsce, pp. 127-128.

% Constitution of the French Republic of 4 October 1958, in: Konstytucja Francji, W. Skrzy-
dlo (Polish transl.), Warszawa: Wydawnictwo Sejmowe 1997, pp. 33-34.

30 Constitution of Greece of 9 July 1975, in: Konstytucja Grecji 1975/1986, G. and W. Uliccy
(Polish transl.), Warszawa: Wydawnictwo Sejmowe 1992, p. 7.
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land, in Article 6, provides: “All citizens are equal before the law [...]”*". Near-
ly all constitutions use very similar constructs to provide the principle of equali-
ty, saying: “All are equal before the law”. Sometimes, as it happens in Article
12 of the Slovak Constitution, which says that “People are free and equal in
their dignity and rights™** and Article 21 of the Ukrainian Constitution, which
says that “All people are free and equal in their dignity and rights...”>*, this
principle is regulated in connection with the dignity of the human person.

The Polish Constitution regulates the equality principle in Article 32, para. 1,
providing: “All persons shall be equal before the law. All persons shall have the
right to equal treatment by public authorities”. This is a new formula of the
principle of equality before the law, in which at least three positive aspects can
be found. Firstly, every person has the same rights to self-fulfilment in both
public and private life. This can be viewed as equality of opportunities. Secondly,
people have an equal right to be protected by the law. Thirdly, people are equal
with regard to their legal liability>*. So interpreted, this principle of equality
constitutes a solid guarantee of the right to freedom of thought, conscience, and
religion in the Polish legal order’””. This principle has a strong presence in the
Polish legislation due to the status it is accorded by the Constitutions™.

Under the legal systems of contemporary democratic states the ban on dis-
crimination does not call for much justification, and protection from discrimi-
nating treatment on account of religion or system of beliefs has become a com-
monly accepted and constitutionally guaranteed right, variously realised at the

31 Constitution of the Republic of Finland of 11 June 1999 r., in: Konstytucja Finlandii,
J. Osinski (Polish transl.), Warszawa: Wydawnictwo Sejmowe 2003, p. 66. See: P. Florianowicz-
Btachut, Systemy relacji panstwo-kosciot w krajach skandynawskich (nordyckich) — miedzy po-
wigzaniem a rozdziatem. Regulacje konstytucyjne i subkonstytucyjne, in: Pro bono Reipublicae.
Ksiega jubileuszowa Profesora Michata Pietrzaka, ed. P. Borecki, A. Czohara, T.J. Zielinski,
Warszawa: LexisNexis 2009, pp. 232-240.

32 Constitution of Slovak Republic of 1 September 1992, in: Konstytucja Republiki Stowackiej, p. 35.

33 Constitution of Ukraine, enacted in the fifth session of the Ukrainian Supreme Council on
28 June 1996, in: Konstytucja Ukrainy, p. 36; see: L. Kovalenko, Podstawowe regulacje wyznaniowe
w prawie ukrainskim, ‘“‘Studia z Prawa Wyznaniowego™ 2002, vol. 5, pp. 79-109.

3* D. Dudek, Rownouprawnienie koSciolow i zwigzkéw wyznaniowych na tle konstytucyjnych
zasad prawa wyznaniowego, in: Prawo wyznaniowe w systemie prawa polskiego. Materiaty I Ogolno-
polskiego Sympozjum Prawa Wyznaniowego (Kazimierz Dolny, 14—16 stycznia 2003), ed. A. Mezglewski,
Lublin: Wydawnictwo KUL 2004, p. 201.

35 H. Misztal, Konstytucyjne podstawy polskiego prawa wyznaniowego, in: Prawo wyznaniowe, ed.
H. Misztal, P. Stanisz, Lublin: Wydawnictwo Diecezjalne 2003, p. 192. Cf. M. Pietrzak, Stosunki pan-
stwo-Kosciot w nowej Konstytucji, “Panstwo 1 Prawo” 1997, nos. 11-12, pp. 173-184.

36 By way of example, we can invoke: Article 25, para. 1 of the Constitution (equality of reli-
gious organisations) and Article 33 (equality of men and women); Article 23 of the Family and
Guardianship Code of 25 February 1964 (Journal of Laws of 2015, No. 538, as amended) (equal
rights and obligations of spouses); Article 20 of Code of Commercial Companies of 15 September
2000 (Journal of Laws of 2013, No. 1030 as amended) (equal status of partners and shareholders
in joint stock companies; Article 11 of Labour Code of 26 June 1974 (Journal of Laws of 2014,
No. 1502, as amended) (equal status of employees during recruitment).
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national level’’. Regulations concerning the ban on discrimination are featured
in constitutions of European states. Such provisions are a firm guarantee that the
right to free thought, conscience, and religion will be acknowledged in the legal
orders of particular states. Here, Article 136 of the Weimar Constitution (1919)
seems instructive: “Civil and political rights and duties shall be neither condi-
tioned upon, nor restricted by, the exercise of religious freedom. The enjoyment
of civil and political rights as well as eligibility to public office shall be inde-
pendent of religious belief”*®, as well as the provisions of the Belgian Constitu-
tion of 1831, Spanish Constitution of 1978, Dutch Constitution of 1983, or Por-
tuguese Constitution of 1976, where the ban on discrimination is mentioned
directly alongside other chief principles®”.

Interestingly, in comparison with other European constitutions, the Polish
Constitution contains a solution which has a very broad subjective and objective
scope. This is shown by the wording of Article 32, para. 2: “No one shall be dis-
criminated against in political, social or economic life for any reason whatsoev-
er”. The provision does not enumerate the criteria with respect to which such
discrimination is made impossible. The norm implies that discriminating behav-
iour is banned for whatever reason that might arise in political, social, or eco-
nomic life. In the light of the above-mentioned constitutions it seems that the
Polish anti-discrimination formula has the most comprehensive scope since it
does not introduce any numerus clauses criteria®. It is obvious that the provi-
sion in focus also refers to the inadmissibility of discrimination on grounds of
the religious belief or professed convictions*'. Hence, the principle of equality is
complemented by the ban on discrimination. The latter can be regarded as a
negative form of the former.

EQUALITY OF RELIGIOUS ORGANIZATIONS

Relations between the State and religious organizations in Poland are com-
prehensively regulated in Article 25 of the Constitution. The first principle men-
tioned here is the equality of religious organizations, which is a characteristic

37'W. Johann, B. Lewaszkiewicz-Petrykowska, Wolnos¢ sumienia i wyznania w orzecznictwie
konstytucyjnym — status jednostki, “Biuletyn Trybunalu Konstytucyjnego” 1999 special issue, p.
23. See also: J. Szymanczak, Przeciwdziatanie dyskryminacji w Polsce — wybrane aspekty polityki
panstwa, ”Studia BAS” 2011, no. 2, pp. 237-259.

38 Basic Law for the Federal Republic of Germany of 23 May 1949, B. Banaszek, A. Malicka
(Polish transl.), in: Konstytucje panstw Unii Europejskiej, ed. W. Staskiewicz, Warszawa: Wy-
dawnictwo Sejmowe 2011, p. 562.

3 F M. Broglio, C. Mirabelli, F. Onida, Religioni e sistemi, pp. 145-151.

40 M. Chmaj, Réwnos¢ wobec prawa, p. 129.

1 H. Misztal, Konstytucyjne podstawy, p. 192.
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feature of secular and democratic states*. It guarantees that the diversity of
religious beliefs and world views in society is respected, as well as equality of
individuals that stems from the dignity of the person®. Therefore, equality of
people with respect to their dignity underlies the equality of Churches and other
religious organizations. Each person has the same dignity regardless of the reli-
gious organization he or she is affiliated with*'. The equality principle concern-
ing religious organizations, laid down in Article 25, para. 1 of the Constitution, orig-
inates from the general principle of equality contained in Article 32, i.e. equality
of all people®. This is therefore an extension of the basic human right of an
individual to a collective body, i.e. a religious organization. Further, a tight cor-
relation is noticeable between the equality principle of these bodies and the
fundamental constitutional value (dignity), referred to in Article 30*. This

42 1. Krukowski, Konkordat polski. Znaczenie i realizacja, Lublin: Verba 1999, p. 58; P. Sob-
czyk, Konstytucyjna zasada rownouprawnienia kosciotow i innych zwigzkow wyznaniowych, in:
Problemy panstwa i prawa, ed. F. Prusak, Warszawa: Oficyna Wydawnicza WSM SIG 2004,
p- 21; J. Krukowski, Konstytucyjne zasady relacji panstwo-kosciot w Il Rzeczypospolitej, w: Katolickie
zasady relacji panstwo-kosciot a prawo polskie, red. J. Krukowski, M. Sitarz, H. Stawniak, Lu-
blin: Towarzystwo Naukowe KUL 2015, s. 98.

3 J. Krukowski, Kosciol i paristwo, p. 277; P. Stanisz, Stosunki miedzy paristwem a koSciotami
i innymi zwigzkami wyznaniowymi w Rzeczypospolitej Polskiej — zarys problematyki, in: Podstawy
regulacji stosunkow Panstwo-Kosciol w Rzeczypospolitej Polskiej i Republice Wioskiej (I Fonda-
menti della regolazione delle relazioni Stato-Chiesa nella Repubblica di Polonia e nella Republi-
ca Italiana), ed. P. Czarnek, D. Dudek, P. Stanisz, Lublin: Wydawnictwo KUL 2010, p. 25;
M. Sitarz, Zasada rownouprawnienia kosciolow i innych zwigzkow wyznaniowych, “Kosciot i Prawo”
2015, nr 1, s. 150-152.

4 W. Goralski, Wstep do prawa wyznaniowego, Plock: Plocki Instytut Wydawniczy 2003,
p- 96; J. Szymanek, Prawna regulacja wolnosci religijnej, “Studia Prawnicze” 2006, book 2, p. 7;
P. Bata, Pod wezwaniem Boga czy Narodu? Religia a ustroj-studium przypadku polskich konsty-
tucji, Warszawa: Wydawnictwo von Boroviecky 2010, pp. 222-223. J. Krukowski, Konkordat
polski, p. 58. According to the teaching of the Second Vatican Council, freedom is due not only to
the Catholic Church but also other religious communities. This view was substantiated by the
Document of the Apostolic See on religious freedom; the latter was alluded to at the Conference
on Security and Cooperation in Europe that took place in 1980. J. Krukowski, Koscié? i panstwo,
p- 97; P. Sobezyk, Konstytucyjna zasada, pp. 27-28.

4 It must be emphasised that the Constitution introduces the principle of equality among reli-
gious organisations in Article 25, para. 1, as one of many ways to substantiate the constitutional
principle of equality. Other exemplifications of the equality principle to be found in the Constitu-
tion are the following: equality of men and women (Article 33), equal access to culture (Article 6),
equal rights to assemble in political parties (Article 11, para. 1), access to public service on equal
terms (Article 60), equal rights to ownership, other property rights and succession (Article 64,
para. 1), equal access to health care financed by the State (Article 68, para. 2), equal access to
education (Article 70, para. 4), equality in elections for the Sejm (Article 96, para. 2), president
(Article 127, para. 1), and organs of territorial self-government (Article 169, para. 2). D. Dudek,
Rownouprawnienie kosciotow, p. 202.

4 J. Szymanek, Stosunki parstwa ze zwigzkami wyznaniowymi w $wietle postanowier: Konsty-
tucji RP z 2 kwietnia 1997 r., in: Przestrzen polityki i spraw wyznaniowych. Szkice dedykowane
Profesorowi Januszowi Osuchowskiemu z okazji 75-lecia urodzin, ed. B. Gérowska, Warszawa:
ASPRA-JR 2004, pp. 463—-464.
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means that the discussed principle finds its justification in equality of believers
in their right to exercise freedom of conscience and religion*’.

With respect to equality and how religious organizations function, one
finds interesting solutions in the constitutions of particular European states*. It
is the citizens’ right to equal treatment that the equality of all Churches and
faiths stems from. It is within the State’s discretion to protect these subjects
against any form of discrimination, guarantee equal treatment, and provide them
with equal entitlements®.

It is a rare case that equality of religious organizations is so explicitly ex-
pressed in the basic statutes of other countries™. The constitution of Slovenia
provides an example. The principle is laid down in Article 7: “[...] Religious
communities enjoy equal treatment; they can operate freely””'. Sometimes,
though, constitutional provisions may contain a statement that describes the
situation of religious organizations as bodies that are equal or have the same
legal status but do not have equal rights. This is the case for the Croatian Consti-
tution in Article 41, indent 1: “[...] all religious communities shall be equal
before the law [...]”°*. Another example would be Article 14, para. 2 of the
Russian Constitution: “Religious organizations shall be separate from the State
and equal before the law”*’. Also, Article 19 of the Macedonian Constitution is
relevant: “[...] The Macedonian Orthodox Church and other religious communi-

T M. Pietrzak, Stosunki paristwo-kosciot, p. 180.

8 J. Krukowski, Réwnouprawnienie zwigzkéw wyznaniowych w panstwach europejskich,
“Studia Prawnicze KUL” 2008, no. 2, pp. 24-25.

4 A. Czohara, Stosunki panstwo-kosciél. Belgia, Francja, Hiszpania, Wiochy, Warszawa: In-
stytut Studidow Politycznych PAN 1994, p. 25.

50§, Szymanek, Konstytucyjna regulacja stosunkéw panstwo-kosciol (ujecie komparatystycz-
ne), “Panstwo i Prawo” 2000, no. 4, p. 37.

S Constitution of Slovenia of 23 December 1991, in: Konstytucja Republiki Stowenii, p. 26.
See also: L. Sturm, Paristwo i koSciél w Slowenii, in: Paristwo i kosciél w krajach Unii Europej-
skiej, ed. G. Robbers, Lopatowska-Rynkowska, M. Rynkowski (Polish transl.), Wroctaw: Kolonia
Limited 2007, p. 346; K. Orzeszyna, Podstawy relacji, pp. 208-209.

52 Constitution of the Republic of Croatia, of 22 December 1990, in: Konstytucja Republiki
Chorwacji, (Polish transl. T.M. Wojcik), Warszawa: Wydawnictwo Sejmowe 1995, p. 26; S. Bozyk,
Konstytucyjna zasada rownouprawnienia kosciotow i innych zwigzkow wyznaniowych, in: Zasada
rownosci w prawie. Konferencja naukowa. Rzeszow, 16 pazdziernika 2003 r., ed. H. Zigba-
-Zatucka, M. Kijowski, Rzeszow: Wydawnictwo Pobitno 2004, p. 95.

53 Constitution of Russian Federation, adopted in the national referendum of 12 December
1993, in: Konstytucja Rosji, A. Kubik (Polish transl.), Warszawa: Wydawnictwo Sejmowe 2000,
p- 43; see: J. Matwiejuk, Problematyka wyznaniowa w ustawach zasadniczych Federacji rosyj-
skiej, Republiki Biatorusi i Ukrainy, “Przeglad Prawa Wyznaniowego”, vol. 5, p. 169. Idem, Ro-
syjski model rozdziatu kosciola i panstwa, in: Francuska Ustawa z 9 grudnia 1905 roku o rozdzia-
le kosciotow i panstwa z perspektywy stu lat, ed. M. Pietrzak, Warszawa: Liber 2007, pp. 77-86;
T.J. Szyszlak, Wolnos¢ religijna w konstytucjach i ustawach wyznaniowych panstw postradziec-
kich, “Studia z Prawa Wyznaniowego” 2007, vol. 10, s. 258-259.
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ties and groups are separate from the state and equal before the law [...]”>*. This
solution is also found in Article 8 of the Italian Constitution: “There is, equally
free before the law, freedom of all religious beliefs [...]”>. Article 18 of the
Cypriot Constitution should be invoked, too: “All religions whose doctrines or
rites are not secret are free. [...] All religions are equal before the law”. One also
finds an interesting solution in the Bulgarian Constitution, where Article 13,
para. 1 provides that: “all religious organizations are free”’, and the Romanian
Constitution, which in Article 29, para. 3 provides that: “All religions shall be free
and organized in accordance with their own statutes, under the terms laid down by
the law™*®.

Most constitutions make a special reference to equality and religion. This
often has the form of a prohibition to discriminate on the above-mentioned
grounds, among which we find religious convictions, denomination, or religion.
The German Constitution provides an instructive example, providing in Article
3, para. 3, that: “No person shall be favoured or disfavoured because of [...]
faith, or religious or political opinions [...]””". The Constitution of Lithuania
regulates the issue in Article 29, para. 1: “[...] The rights of the human being
may not be restricted, nor may he be granted any privileges on the ground of
[...] belief, convictions, or views”®. The Spanish Constitution puts a relevant
legal norm in Article 14: “Spaniards are equal before the law and may not in any
way be discriminated against on account of [...] religion, [...]”%". The issue is
similarly handled in the Estonian Constitution, in Article 12: “Everyone is equal
before the law. No one may be discriminated against on the basis of [...] reli-
gion, [...]”%. All of the constitutions mentioned above feature no regulation

* Konstytucja Republiki Macedonii z dnia 8 wrzeénia 1991 r., in: Konstytucja Macedonii,
T. Wojcik (Polish transl.), Warszawa: Wydawnictwo Sejmowe 1999, p. 24.

%% Constitution of the Italian Republic of 27 December 1947, in: Konstytucja Wioch, p. 59. See
also: S. Ferrari, Panstwo i kosciot we Wioszech, in: Panstwo i kosciot w krajach Unii Europejskiej,
p- 393; K. Orzeszyna, Podstawy relacji, p. 218; K. Orzeszyna, Status prawny kosSciotow i innych
zwiqzkow wyznaniowych w Republice Wioskiej, “Przeglad Sejmowy” 2006, no. 2, p. 63; S. Bozyk,
Konstytucyjna zasada, p. 95; M. Safjan, Wolnos¢ religijna w konstytucjach panstw europejskich,
in: Kultura i prawo. Materialy 1lI Miedzynarodowej Konferencji na temat ,,Religia i wolnos¢
religijna w Unii Europejskiej”, Warszawa 2—4 wrzesnia 2002, ed. J. Krukowski, O. Theisen,
Lublin: Towarzystwo Naukowe KUL 2003, pp. 43-73.

K. Orzeszyna, Podstawy relacji, p. 64.

37 Ibidem, p. 132.

58 Ibidem, p. 161.

5 Ibidem, pp. 153-160, 334-335.

8 Constitution of the Republic of Lithuania, ratified by the citizens of Lithuania in a referen-
dum of 25 October 1992, in: Konstytucja Litwy, H. Wisner (Polish transl.), Warszawa: Wydawnic-
two Sejmowe 1994, p. 30; K. Orzeszyna, Podstawy relacji, pp. 148—-152, 338. See: S. Bozyk,
Konstytucyjna regulacja, p. 165.

1 K. Orzeszyna, Podstawy relacji, pp. 180-186, 337; P. Ryguta, Podstawowe pryncypia hisz-
panskiego prawa wyznaniowego, in: Prawo wyznaniowe w systemie prawa polskiego, p. 127.

62 K. Orzeszyna, Podstawy relacji, p. 177.
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concerning the principle of equality of religious organisations®. There are coun-
tries, though, whose legislation determines the status of religious organisations
not in constitutions but statutes, a good example being French legal instruments,
especially the Law on the Separation of the Churches and State (1905).

DIFFERENCES IN LEGAL STATUS OF RELIGIOUS ORGANISATIONS

The legal systems of European states permit solutions that envisage a dif-
ferent determination of the legal status of religious organisation. An interpreta-
tion of equality with regard to such entities in Poland should consider the whole
body of decisions made by the Constitutional Tribunal. It is especially instruc-
tive to look at the judgment issued on 2 April 2003 (K 13/02)%. In the case, the
Tribunal systematized the questions concerning the interpretation of the equality
principle found in Article 32 of the Constitution, paying particular attention to
the principle of equality of religious organisations, which substantiates the con-
stitutional principle of equality®.

In the ruling referred to above, it is concluded that the principle of equality
is fulfilled when entities having a given feature in an equal degree must be treated in
an equal way. Therefore, this principle calls for different treatment of those
entities that have no substantive feature in common. When analysing compli-
ance with the equality principle, one must demonstrate a similarity of particular
entities which is based on a common feature, either substantive or factual, which
would justify equal treatment. To this end, the purpose and content of the norm
in question must be analysed. Moreover, in line with the ruling, it is possible to
differentiate the legal status of subjects that have a substantive feature in com-
mon. Such deviation from the constitutional principle is possible providing the
three conditions mentioned in the ruling are met. Firstly, a differentiation must
be reasonable, i.e. it must be connected with the purpose and content of the pro-
visions which introduce such a distinction. Secondly, the scope of the interest
that is protected due to a differentiation must have a proper proportion in rela-
tion to the interest that is infringed upon by different treatment. The third condi-
tion requires that differentiation between similar subjects be grounded in values,

83 L. Garlicki, Wolnos¢ sumienia i wyznania w orzecznictwie konstytucyjnym — status wspolnot
religijnych, “Biuletyn Trybunatu Konstytucyjnego” special issue 1999, p. 39. See also: J. Krukow-
ski, Relacje migdzy panstwem i KoSciotem w konstytucjach wspotczesnych panstw europejskich.
Aspekt prawno-porownawczy, “Kosciol i Prawo” 1994, vol. 12, pp. 25-42.

8% See: J. Falski, Réwnos¢ wyznai we Francji w ramach systemu supremacji $wieckiego po-
rzqdku publicznego. (selected issues), in: Zasada rownosci w prawie, pp. 101-115.

65K 13/02, OTK-A 2003, No. 4, item 28.

% See: P. Borecki, M. Pietrzak, Glosa do orzeczenia z 2 IV 2003, K 13/02, “Panstwo i Prawo”
2002, no. 8, pp. 119-124; P. Borecki, M. Pietrzak, Glosa do wyroku Trybunatu Konstytucyjnego
z dnia 2 kwietnia 2003 r., (sygn. akt K 13/02), “Przeglad Sejmowy” 2003, no. 5, pp. 96—113.
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principles, and norms that are constitutionally protected. Taking the above is-
sues into consideration it seems sensible to claim that provisions of law can
differentiate the legal status of religious organisations based on justified claims
and criteria. The legislation of the European states does allow such reasonable
differentiation. The jurisprudence of the Constitutional Court of Austria corrob-
orates the view that differentiation of religious organisations before the law
calls for a justification that may be based on some unique features of a given
Church or religious organisation. Swiss jurisprudence mentions “serious reasons
of substance”, including the numerical and historical position of a given faith as
well as social and charity activities realised by these subjects. In German juridi-
cal practice we will find the criterion of special efficiency of a given organisa-
tion which enjoys an extremely important and stable position in society®’. In line
with the ruling of the Polish Constitutional Tribunal mentioned above, “equality
of Churches and religious organisations implies that all Churches and religious
organisations that have a substantive feature in common should be treated on equal
terms. Simultaneously, this principle entails a different treatment of Churches and
religious organisations if they do not possess a common feature that is essential in
the context of a given regulation.” A similar reading of the equality principle was
adopted in the constitutional jurisprudence of other European states. It is applied
when relations between religious organisations and the State are being deter-
mined®. Relevant criteria that justify such disparities in the doctrine are: their
contribution to the national heritage, character and sense of mission stemming
from their aspiration to realise people’s rights and freedoms, tradition, as well as
the affiliation of majority of citizens with a religious organisation®.

The norm referred to in Article 25, para. 1 of the Constitution imposes on
all organs of public authority the duty of equal treatment with regard to all reli-
gious organisations irrespective of the way their legal status is regulated. The
obligation applies uniformly to all organs of legislative, judiciary, and adminis-
trative power'’. It is a special obligation undertaken by the State to treat various
religious organisations equally in terms of their legal status, and it must not be
regarded as an attempt to treat such subjects identically as this would infringe
the equality principle that is in focus of our considerations. Hence, it is possible
to differentiate the legal position of some entities in relation to others in terms
of their rights. Religious organisations have a religious character and are intend-
ed to satisfy religious needs of their members. It must be noted, though, that
such subjects are highly diverse and therefore the legislator is enabled to differ-

7 L. Garlicki, Wolnos¢ sumienia, p. 40; K. Orzeszyna, Podstawy relacji, p. 192. Cf. P. Borec-
ki, Zasada rownouprawnienia wyznan w prawie polskim, “Studia z Prawa Wyznaniowego” 2007,
vol. 10, pp. 134-138.

68 J. Krukowski, Réwnouprawnienie zwigzkéw wyznaniowych, p. 24.

% D. Dudek, Réwnouprawnienie kosciotéw, pp. 204-205.

" M. Pietrzak, Nierzymskokatolickie Koscioly i zwigzki wyznaniowe w Rzeczypospolitej Pol-
skiej (1989-2000), in: Przestrzen polityki i spraw wyznaniowych, pp. 400-401.
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entiate the legal position of subjects that are indeed unequal in order to secure
their legal position’'.

At the constitutional level of other states legal differentiation among indi-
vidual Churches is possible. This is the case in those countries where one reli-
gious organisation has gained the status of national Church: the Catholic Church
in Malta’, the Orthodox Church in Greece”, or Anglican Church in England™.
Other constitutions, while not specifying any particular confession, use the notion of
religion or recognized confessions. This is the case in Belgium, for example”. In
this respect, Scandinavian states are also worth mentioning since their constitutions
accord one religious organisation the status of the official or state confession, e.g.
the Evangelical-Lutheran Church of Denmark’. Such regulations create an unique,
preferential environment for majority religions in a given country. Among other
factors, the religious structure of society plays a role. Such differentiation of
confessions have often been scrutinised by constitutional tribunals of many Eu-
ropean states. It is commonly accepted that the equality principle should not be
interpreted in an unconditional manner, but rather with a bias, which seems
justified by the ban on uniform treatment of all religious communities. Such an
attitude could lead to religious communities being treated unequally, therefore
the legislator is free to establish provisions that permit differentiation of the
legal status of religious organisations providing this is justified. Such bias may
stem from the salient features of particular subjects, but this may not lead to a
regulation of freedom of religious organisations’”.

"], Szymanek, Prawo wyznaniowe w praktyce Ill RP (zagadnienia wybrane), “Ruch Prawni-
czy, Ekonomiczny i Socjologiczny” 2006, book 1, pp. 97-100. Idem, Parstwo — Kosciot w Il RP.
Miedzy systemem rozdziatu tagodnego a systemem panstwa parawyznaniowego, “Prawo i Religia”
2007, vol. 1, pp. 13—18.

" In Article 2, para. 1, The Constitution of Malta provides that “the religion of Malta shall be
the Roman Catholic denomination.” K. Orzeszyna, Podstawy relacji, p. 88. S. Bozyk, Konstytu-
cyjna regulacja, p. 161.

" In Article 3, para. 1, the Constitution of Grece provides that “the prevailing religion in
Greece is that of the Eastern Orthodox Church of Christ.” K. Orzeszyna, Podstawy relacji, p. 79.

™ K. Orzeszyna, Podstawy relacji, p. 91, 93-94; S. Bozyk, Konstytucyjna regulacja, p. 158.

> K. Orzeszyna, Podstawy relacji, pp. 125-131, 333-334.

" In Article 4, the Constitution of Denmark provides: “The Evangelical Lutheran Church is
shall be the Established Church of Denmark, and as such it shall be supported by the State.”
K. Orzeszyna, Podstawy relacji, p. 69. See: P. Florianowicz-Btachut, Luteranski model otwartego
panstwa (quasi) wyznaniowego w Europie — od powigzania do przyjaznego rozdziatu — kazus
panstw skandynawskich, in: Prawne granice wolnosci sumienia i wyznania, ed. R. Wieruszewski,
M. Wyrzykowski, L. Kondratiewa-Bryzik, Warszawa: Lex a Wolter Kluwer business 2012,
pp. 85-119. S. Bozyk, Konstytucyjna regulacja, p. 159.

" L. Garlicki, Wolno$¢ sumienia, pp. 39-41.
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CONCLUSION

Human dignity constitutes the source of rights and freedoms of the person
in the legal order of democratic states. This attribute gives all people equal
rights and freedoms. Therefore the principle of equality and its complementary
ban on discrimination explain the nature of these rights and freedoms. Moreo-
ver, they constitute a major guarantee of freedom of conscience and religion, not
only in the individual but also collective dimension.

The presented considerations imply that the principle of equality of reli-
gious organisations is not always directly regulated in constitutional provisions
of European states. However, it is hard to indicate a secular, democratic state
whose legal order does not guarantee equal status to religious organisations.
Frequently, their equal status is regulated via such terms as “equal”, “equally
free”, or a given provision prohibits a discriminating treatment based on reli-
gion, confession, or faith.

The inclusion of the principle in the system of law affects the character of
a state which thereby cannot be solely a secular state. Accordingly, such a state
prevents any Church from becoming the state religion, which is characteristic of
confessional states. This norm puts a ban on unjust differentiation of the legal
status of religious organisations. However, this does not impose unconditionally
equal treatment of all religious organisations. A proper interpretation of the
equality principle allows, or requires in certain circumstances, differentiation of
the legal status of such organisations. This guarantees respect for their diversity.
Undoubtedly, the inclusion of the said principle in the Polish Constitution
(1997) constitutes an affirmation of principles of democratic secular state that
guarantee respect for the basic rights and freedoms of a human being.
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ZASADA ROWNOUPRAWNIENIA ZWIAZKOW WYZNANIOWYCH
— ANALIZA ROZWIAZAN POLSKICH NA TLE ROZWIAZAN KONSTYTUCYJNYCH
PANSTW EUROPEJSKICH

Streszczenie. Cechg charakterystyczng systeméw prawnych panstw demokratycznych jest to, ze
ich zrodtem jest godnos$¢ czlowieka. Pojecie godnosci czlowieka umieszczane jest zazwyczaj
w przepisach otwierajacych rozdzialy poswigcone wolnosciom i prawom czlowieka w konstytu-
cjach wspotczesnych panstw. Elementem wspdlnym systemoéw prawnych poszczegolnych panstw
europejskich jest takze wyrazenie zasady rownosci w ustawach konstytucyjnych i podkreslenie jej
fundamentalnego znaczenia. Zasada réwnosci znajduje swoje uzupehienie w zakazie dyskryminacji.
Zasada rownouprawnienia zwigzkOw wyznaniowych swojg genezg¢ bierze rowniez z godnosci
czlowieka. To z przyshugujacego obywatelom poszczegolnych panstw prawa do rownosci wypty-
wa naturalna konsekwencja, jaka jest rowno$¢ wszystkich zwigzkéw wyznaniowych. Zasada row-
nouprawnienia tych podmiotéw rzadko wprost jest wyrazona w ustawach zasadniczych innych
panstw. Umieszczenie tej zasady w systemie prawnym wplywa na charakter panstwa, ktore z tej
racji moze by¢ jedynie panstwem $wieckim. Niewatpliwie umieszczenie w Konstytucji z 2 kwiet-
nia 1997 r. wskazanej zasady jest ugruntowaniem i potwierdzeniem w polskim systemie prawnym
zasad demokratycznego panstwa §wieckiego gwarantujacego poszanowanie podstawowych praw
i wolnosci cztowieka.

Stowa kluczowe: konstytucja, godno$¢ cztowieka, zasada rownosci, zakaz dyskryminacji, rowno-
uprawnienie zwigzkoéw wyznaniowych, panstwo swieckie



