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Abstract. In this article, the Authors assess the institution of the register of benefits kept
by the State Electoral Commission (PKW) and the Speakers of the Sejm and the Senate.
This assessment can be tremendously helpful in answering the question whether the in-
stitution of the register of benefits requires a change in its operating model. The answer
to the question posed in this way is significant insofar as, on the one hand, a review
of the law regulating the institution of the register of benefits and the practice of its
application shows that the implementation of statutory obligations still largely depends
on the goodwill of those subject to the statutory obligation, if only due to the lack
of a sanctioning norm. On the other hand, the legislation governing the register of ben-
efits has raised long-standing concerns, which are also shared by the authors of this
publication. These concerns centre on the problems related to overcoming the challeng-
es in developing this institution, especially in a time when the environment is changing
dynamically, but above all to the challenges associated with its day-to-day application.
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INTRODUCTION

A common feature of record-keeping, irrespective of its thematic scope,
is the collection and storage of information in a specific mode, manner
and form that allow for the analysis of the actual state of affairs [Skorupka,
Auderska, and Lempicka 1969, 691]. In general, the purpose of the register
of benefits is to collect and monitor data on the benefits received by the enu-
merated persons performing public functions. In Poland, the register of ben-
efits was first introduced in Article 12 of the Act of 21 August 1997 on re-
strictions on conduct of business activities by persons performing public
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functions.! At the same time, pursuant to Article 23(2) of that law a new
drafting unit was added in another law, i.e., Article 35a to the Act of 9 May
1996 on the exercise of the mandate of deputy and senator,” in a wording
almost identical to that of Article 12 of the Anti-Corruption Act.?

The institution of a register of benefits has been in place for over 25
years. The authors contend that it is reasonable to assess this institution
and determine whether it requires a fundamental shift in the operating
model, and if so, why and to what extent. In order to answer the question
thus posed, the authors reviewed the norms of national law that regulate
the issue of anti-corruption, including the institution of the register of ben-
efits, but also a number of other hard law and soft law norms that are di-
rectly or indirectly related to these issues. In turn, the answer to the ques-
tion posed this way is important for a number of reasons. Firstly, a review
of Article 12 of the Anti-Corruption Act and Article 35a of the MandPostU
and the practice of their application shows that the ongoing implementation
of the statutory obligations, as well as the heightened need to fulfil them
after subsequent parliamentary or local elections, e.g., submitting to the reg-
ister of benefits information on benefits received by spouses or meeting
the 30-day deadline for reporting all changes to the data covered by the reg-
ister from the date of their occurrence, still largely depends on the goodwill
of those subject to the statutory obligation. This is the case, for example,
due to the lack of a sanctioning standard for non-compliance with the du-
ties cited above [Galinska-Raczy 2003, 96].* Secondly, the concerns iden-
tified in this publication in relation to the regulations governing the insti-
tution of the register of benefits give rise to questions not only regarding
overcoming the challenges of developing this institution, especially in an
era of a rapidly changing environment as well as technical and technolog-
ical progress, but also the challenges of their day-to-day application [Szewc
2016, 46-54]. Thirdly, in 2023 the Anti-Corruption Act received its first sub-
stantive amendment since the introduction of the register of benefits into
the national legal order (Article 12(9)), which, albeit legitimate, was frag-

1 Journal of Laws of 2023, item 1090 [hereinafter: Anti-Corruption Act].

2 Journal of Laws of 2022, item 1339 [hereinafter: MandPostU].

3 A comparison of both acts shows that the only difference actually lies in the appointment
of a different register keeper, i.e. in the Anti-Corruption Act, the register keeper is the
National Electoral Commission, and in the case of the Act on the exercise of the mandate
of a Member of Parliament and Senator, the keeper is the Speaker of the Sejm or Senate,
respectively.

4 The literature emphasizes that the provision of Article 12(6) of the Anti-Corruption Act
and Article 35a of the Act on the exercise of the mandate of a Member of Parliament and
Senator, which reads “all changes to the data included in the register should be reported
no later than 30 days from the date of their occurrence” - indicates the legislator’s will to
continuously update the data contained in the register of benefits.
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mentary.’ It is difficult to surmise why the legislature refrained from making
more extensive changes to the institution of the register of benefits. Con-
sequently, this publication is of a postulative character, which boils down
to highlighting the need to make the institution of the register of benefits
more efficient.

1. THE ESSENTIAL IDEA BEHIND CREATING A REGISTER OF
BENEFITS

While the wording of the anti-corruption law suggests that its purpose
is to restrict the conduct of business activities by officials occupying lead-
ing positions as defined by the provisions on the remuneration of persons
in managerial positions, it can be assumed that the overriding ratio legis
of its enactment is to prevent corruption. In the opinion of the Constitu-
tional Court, the law is intended to curb corruption and abuse of public
positions for personal and private gain,® as well as to prevent public figures
from engaging in situations that may not only call into question their per-
sonal impartiality or integrity, but also undermine the authority of the con-
stitutional bodies of the state and weaken the confidence of voters and pub-
lic opinion in their proper functioning.”

The situation is similar in the case of Article 12(1) of the Anti-Corrup-
tion Act, which formed the basis for establishing the register of benefits. It
is clear from the literal wording of this provision that the purpose of set-
ting up a register of benefits is to disclose the benefits received by the enu-
merated entities or their spouses. According to A. Wierzbica, the register
of benefits is an indication of openness and transparency of the financial
benefits received by persons performing public functions,® while according
to A. Rzetecka-Gil, the purpose of the register is to monitor the benefits
received by persons performing public functions and their material status
[Rzetecka-Gil 2021]. PJ. Suwaj notes in turn that the monitoring of the ma-
terial situation of politicians and officials is the norm in European countries
[Suwaj 2009], whereas M. Koztowska noted that the register of benefits can
become an effective and efficient tool to counteract corruption [Kozlowska
2021, 31-43].

5 The provision of Article 12(9) amended by Article 3 of the Act of 26 January 2023 amending
the Act - Electoral Code and certain other acts, Journal of Laws item 497.

6 Judgment of the Constitutional Tribunal of 13 July 2004, ref. no. K 20/2003, Lex no. 367590
(OTK-A 2004, No. 7, item 63).

7 Resolution of the Constitutional Tribunal of 13 April 1994, ref. no. W 2/94, OTK 1994, No.
1, item 21.

8 See commentary on Article 12, thesis 1 [Wierzbica 2017].
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The ideas behind the cited views are indisputable. However, the Authors
believe that there is reason to clarify some points. First of all, it should
be noted that the offence of active and passive corruption are so-called
consensual offences, i.e., victimless crimes, the essence of which consists
in concealing the fact and circumstances surrounding the commission
of the criminal act by both parties. Moreover, in this type of crime, the form
of the unlawful gain and ways of legalising it are also subject to a complex
concealment mechanism. The data in the register of benefits is complemen-
tary to the data obtained via another anti-corruption tool, namely the fi-
nancial disclosure statement. The above toolkit makes it possible to monitor
changes in the material status of public office holders.

A register of benefits can facilitate the identification of potential conflict
of interest, i.e., a negative impact on the impartial and selfless performance
of official duties. In addition, the universal availability of data in the reg-
ister of benefits enhances the transparency of activities of public authori-
ties, allowing the public to exercise social control over the power entrusted
to public officials, which includes assessing whether their decisions could
have been motivated by benefits for their own, private gain, and whether
the actions taken constitute the crime of corruption. This is significant be-
cause heightened public perception and raised awareness of corruption re-
duce tolerance for pathological conduct and forces a response from public
authorities, which, in turn, may boost public confidence in these authorities
and their credibility. A register of benefits can also be a valuable tool for law
enforcement and the judiciary. On the one hand, it discourages corrupt be-
haviour and makes it possible to identify and exclude circumstances condu-
cive to it (i.e., preventing its occurrence) and, on the other hand, it facilitates
the fight against corrupt behaviour by establishing its occurrence and sur-
rounding circumstances, subsequently leading to detection of the perpetra-
tors and holding them accountable.

2. ASSESSMENT OF THE LEGAL STATUS OF THE REGISTER OF
BENEFITS AND THE PRACTICE OF ITS APPLICATION

At the outset, it is reasonable to clarify the relationship between the pro-
visions of Article 12 of the Anti-Corruption Act along with Article 35a
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of the MandPostU’ and the provision of Article 228 of the Act of 6 June
1997 - the Criminal Code."

The two editing units mentioned above, i.e., Article 12 of the Anti-Cor-
ruption Act and Article 35a of the MandPostU, on the basis of which the reg-
ister of benefits was created, constitute a lex specialis in relation to Article 228
of the CC. This is because in Article 228 of the CC in conjunction with Ar-
ticle 115(4) of the CC, it is forbidden for a public office holder to accept any
benefit in connection with the performance of this function," which also
applies to their spouses, while the wording of Article 12 of the Anti-Cor-
ruption Act and Article 35a of the MandPostU allows to infer that the reg-
ister of benefits “shall disclose the benefits received” by persons holding
public office and their spouses.’”” This means that the subject-matter scope
of the Anti-Corruption Act and the MandPostU excludes the punishability
of persons performing public functions for accepting benefits in connection
with performing a public function. A review of national law reveals that
two other norms of generally applicable law present a similar circumstance,

9 Pursuant to Article 12(2) in connection with Article 12(7) of the Anti-Corruption Act, the
register of benefits discloses benefits obtained by: members of the Council of Ministers,
secretaries and undersecretaries of state in ministries and the Chancellery of the Prime
Minister, heads of central offices, voivodes, deputy voivodes, members of voivodeship
boards, voivodeship secretaries, voivodeship treasurers, members of poviat boards, district
secretaries, district treasurers, commune heads (mayors, city presidents), deputy commune
mayors, commune secretaries, commune treasurers, members of the management board
of the metropolitan association, secretary of the metropolitan association, treasurer of the
metropolitan association — as well as their spouses. Application to the wording of Article
35a of the Act on the exercise of the mandate of a deputy and senator, the register of benefits
discloses the benefits accepted by deputies and senators and their spouses.

10 Pursuant to Article 228(1) of the Criminal Code, whoever, in connection with the

performance of a public function, accepts a material or personal benefit or a promise

thereof, shall be subject to the penalty of imprisonment from 6 months to 8 years. Journal of

Laws of 2022, item 1138 [hereinafter: CC].

Pursuant to Article 15(19) of the CC, a person performing a public function is a public

official, a member of a local government body, a person employed in an organizational unit

that has public funds at its disposal, unless the person performs only service activities, as
well as another person whose rights and obligations in the field of public activity are defined
or recognized. by statute or an international agreement binding on the Republic of Poland.

12 Pursuant to Article 12(7) of the Anti-Corruption Act, the obligation to report information
on the acceptance of benefits to the Register covers members of the Council of Ministers,
secretaries and undersecretaries of state in ministries and the Chancellery of the Prime
Minister, heads of central offices, voivodes, deputy voivodes, members of voivodeship
boards, voivodeship secretaries, voivodeship treasurers, members of poviat boards, district
secretaries, district treasurers, commune heads (mayors, city presidents), deputy commune
mayors, commune secretaries, commune treasurers, board members of the metropolitan
association, secretary of the metropolitan association and treasurer of the metropolitan
association. In turn, pursuant to Article 35a(2) MandPostU, the register discloses benefits
obtained by deputies, senators or their spouses.
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namely Article 58(3) of the Act of 6 September 2001 - the Pharmaceutical
Law" and para. 5 of the Regulation of the Minister of Foreign Affairs of 22
July 2002 on the publication of scientific and journalistic works and the dis-
semination of news in the mass media, as well as the acceptance of gifts
and other benefits of a similar nature by members of the foreign service.'

Under Article 58(3) of the Pharmaceutical Law, benefits may be received
by persons authorised to issue prescriptions and by persons trading in me-
dicinal products advertising a medicinal product, regardless of the extent
of the ownership structure of the entity employing those persons,"” where
the giving or receiving, including by persons performing public functions,
concerns items with a material value not exceeding the amount of PLN 100,
related to the medical or pharmaceutical practice, bearing a sign advertising
a given company or medicinal product.'® Meanwhile, on the basis of Sec-
tion 5 of the Regulation of the Ministry of Foreign Affairs on the acceptance
of gifts, a member of the foreign service may, in connection with the per-
formance of official duties, accept a gift or a benefit of a similar nature
with a value not higher than the equivalent of EUR 100 if: 1) for reasons
of custom or diplomatic etiquette, declining a gift or other service of a sim-
ilar nature would not be advisable, 2) the giving of such a gift or benefit
is of a common and commemorative nature, in particular in connection
with a public or religious holiday."”

13 Journal of Laws of 2022, item 2301.

14 Journal of Laws of 2002, No. 136, item 1150 [hereinafter: Regulation of the Ministry of
Foreign Affairs on the acceptance of gifts].

15 Pursuant to Article 2(14) of the Act of 12 May 2011 on the reimbursement of medicines,
foodstuffs for particular nutritional uses and medical devices, Journal of Laws of 2022, item
463, the person authorized to issue prescriptions for reimbursed medicines is a person with
the right to practice a medical profession who, pursuant to the provisions relating to the
practice of a given medical profession, is authorized to issue prescriptions in accordance
with the Act and the Act of 6 September 2001, the Pharmaceutical law and orders for the
supply of medical devices referred to in Article 38.

16 The provision of Article 58(3) amended by Article 1(63) of the Act of 30 March 2007
amending the Pharmaceutical Law Act and amending certain other acts, Journal of Laws
No. 75, item 492, amending the Pharmaceutical Law Act as of 1 May 2007. According to
the original wording, Article 58(3) of the Pharmaceutical Law Act stated that the provision
of Section 1 and 2 does not apply to giving or receiving items of negligible material value
bearing a sign advertising a given company.
Pursuant to para. 1(2) of the Regulation of the Ministry of Foreign Affairs on the acceptance
of gifts, gifts and other benefits of a similar nature may only be accepted by members of the
foreign service, which are: 1) members of the civil service corps employed in the ministry
supporting the minister responsible for foreign affairs, 2) persons employed in the foreign
service who are not members of the civil service corps, 3) plenipotentiary representatives of
the Republic of Poland in another country or at an international organization, 4) persons
performing tasks in the field of economic diplomacy.

~
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The four legal regulations cited so far, defined in Article 12 of the An-
ti-Corruption Act, Article 35a of the MandPostU, Article 58(3) of the Phar-
maceutical Law and para. 5 of the Regulation of the Ministry of Foreign
Affairs on the acceptance of gifts, all constitute a lex specialis with respect
to Article 228 of the CC. Therefore, benefits may be accepted on their ba-
sis and, consequently, they may also determine the need to record them
in the register of benefits."* However, the situation in the rest of the public
sector is not as clear-cut as in the cases cited above. On the one hand, there
is an opinion that the provisions of Article 228 of the CC rules out the pos-
sibility of accepting benefits in the case of all other public authorities, since
the acceptance of small tokens of gratitude constitutes a criminal act and,"
on the other hand, that the acceptance of small benefits by persons perform-
ing public functions under certain conditions may not be an unlawful act
under Article 228 of the CC as it does not infringe the protected legal in-
terest by way of an offence under this Article; although it meets the fea-
tures of unlawfulness and punishability, it lacks culpability or that the un-
lawfulness of the act is nullified by the non-statutory justification by custom
[Twanski 2016, 574-88; Idem 2009, 193-224; Kubiak 2015, 82-110].° The Au-
thors believe that conducting a holistic argument as to which interpretation
is correct goes beyond the scope of this paper. The view that accepting small
tokens of gratitude constitutes a criminal offence in relation to international
custom, diplomatic protocol or cooperation with other offices serving pub-
lic authorities appears to be untenable, as a result of which the intervention
of the legislator is necessary, as will be discussed later in this article.

Nevertheless, it should be noted that the custom of accepting and giving
benefits, souvenirs and gifts at official state and diplomatic meetings is an
integral part of official etiquette and diplomatic protocol, and is an insep-
arable part of the official duties performed by persons holding public of-
fice [Nichols 2018, 167-78; Kissinger 2014, 52]. Therefore, it should come
as no surprise that internal acts, which establish a foundation for accepting
benefits and documenting them in internal registers of benefits are includ-
ed in the list of binding ministerial legislation.’ For example, in accordance

18 In the private sector, the situation seems to be simple. Although there is no legal basis in the
strict sense for creating a register of benefits, there is a statutory provision, i.e. Article 38 of
the Act of 23 April 1964, the Civil Code (Journal of Laws of 2023, item 1610), according to
which a legal person operates through its bodies in the manner provided for in the Act and
in the statute based on it, i.e. an entity private sector may independently decide to create a
register of benefits under the internal legal regime.

19" Anti-corruption guidelines for public officials, Central Anti-Corruption Bureau, Warszawa
2015, p. 14-15.

20 Tudgment of the Supreme Court of 29 March 1938, ref. no. I K 2159/37, OSN(K) 1939, No. 2,
item 31.

21 See Order No. 8 of the Minister of Sport and Tourism of 2 August 2023 on anti-corruption
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with Article 19(1) of Ordinance No. 17 of 27 June 2023 of the Minister
of Digital Affairs on the anti-corruption policy and prevention of conflict
of interest in the Ministry of Digital Affairs,” a person employed in this
Ministry due to the performance of their official duties may not accept any
benefit, unless this is justified by special circumstances related to interna-
tional custom, diplomatic protocol or cooperation with other offices serving
public authorities.

Another important issue that needs to be discussed is the defini-
tion of the concept of benefit. Namely, pursuant to Article 12(3) and (4)
of the Anti-Corruption Act and Article 35a(3) and (4) of the MandPoslU,
there are six categories of events that may be regarded as a benefit for pub-
lic office holders or their spouses, and these benefits are subject to the ob-
ligation of being disclosed in the register. The following information must
be submitted: 1) all salaried positions and occupations performed both
in public administration and in private institutions as well as self-employed
professional work, 2) the existence of material support for public activities
carried out by the notifier, 3) a donation received from domestic or foreign
entities, if its value exceeds 50% of the lowest employee remuneration for
work in force in December of the preceding year, as determined by the Min-
ister of Labour and Social Policy on the basis of the Labour Code,” 4) do-
mestic or foreign trips not related to the performed public function, if their
cost has not been covered by the notifier or their spouse or their employing
institutions or political parties, associations or foundations of which they are
members, 5) other benefits obtained, with values greater than those indicat-
ed in item 3, not related to positions held or activities performed or pro-
fessional work referred to in item 1, 6) involvement in foundation entities,

policy in the Ministry of Sport and Tourism, Journal of Laws MSiT of 2023, item 11; Order
No. 1 of the Minister of Development and Technology of 30 December 2022 on anti-
corruption policy and counteracting financial fraud in the Ministry of Development and
Technology, Journal of Laws Ministry of Energy and Technology of 2013, item 1.

Official Journal of the Ministry of Digital Affairs of 2023, item 18 [hereinafter: anti-
corruption policy in the Ministry of Digital Affairs].

To determine the amount of a donation received from domestic or foreign entities, if its
value exceeds 50% of the lowest remuneration for employees’” work, Article 25 of the Act of
10 October 2002 on the minimum remuneration for work (Journal of Laws of 2020, item
2207), according to which whenever the law mentions the lowest remuneration for the work
of employees by reference to separate provisions or to the Labor Code or by designating the
Minister of Labor and Social Policy, the Minister of Labor and Social Policy or the minister
responsible for labor as obliged to determine such remuneration on the basis of separate
provisions or the Labor Code, this means the amount of PLN 760. Therefore, in accordance
with Article 12(3)(3) and (5) of the Anti-Corruption Act and Article 35a(3)(3) and (5) of the
Mandate of Parliament, the limit value of the benefit constituting 50% of the amount of
PLN 760 is PLN 380.

2
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commercial law companies or cooperatives, even if no monetary benefits are
collected on this account.

As can be noted, we are not dealing here with a classic definition
of the term “benefit’, but rather a contextual definition of events that may
be identified as benefits, including remuneration for work, a donation
of more than PLN 380, any benefit above PLN 380 not related to the po-
sition held or activities performed or professional work, costs of domestic
and foreign trips, financial and non-financial benefit from performing cer-
tain functions, and finally, any form of material support for the public activ-
ity of a person holding a public function, which may take the form of ben-
efit in kind. Within the catalogue of the aforementioned identified benefits,
we can discern property and personal benefits. What is interesting, from
the wording of Article 12(3) and (4) of the Anti-Corruption Act and Article
35a(3) and (4) of the MandPoslU, only the act of accepting a benefit can
be distinguished, so these provisions do not regulate the giving of benefits
by persons performing public functions.

With regard to the practice of using the register of benefits established
under Article 12 of the Anti-Corruption Act and Article 35a of the Mand-
PostU, it should be noted that after each successive parliamentary and local
government elections in Poland, a number of publications appear in the press
on verified cases of non-compliance with statutory obligations by new mem-
bers of the government, parliamentarians, and local government officials
[Nies$pial 2008; Skory 2014; Ferfecki 2014; Krzesnicki 2015; Horbaczewski
2023]. A likely reason for this is the lack of sanctions for non-compliance
with statutory obligations. Importantly, in the case of another statutory obli-
gation to counteract corruption, i.e., submitting a financial disclosure state-
ment, a criminal sanction is provided for and this type of problem virtually
does not exist. The second explanation could be the problematic hierarchical
arrangement of the entities in charge of carrying out statutory duties, i.e.,
under Article 12 of the Anti-Corruption Act and Article 35a of the Mand-
PostU there are currently three entities responsible for keeping the reg-
ister of benefits, namely the State Electoral Commission and the Speaker
of the Sejm and Senate. The third reason are incomplete and vague provi-
sions of law, which, due to the declaratory nature of the register of bene-
fits, may lead to anxiety related to voluntary disclosure of data that could
be detrimental to the image of the person holding a public function. Finally,
the last reason may be a pragmatic reluctance to yet another bureaucratic
requirement, if only with regard to the periodic filing of the financial disclo-
sure statement.
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3. REGISTER OF BENEFITS - PROBLEM AREAS AND THE
AUTHORS PROPOSALS FOR CHANGES

Following a review of Article 12 of the Anti-Corruption Act and Arti-
cle 35a of the MandPostU, this Section identifies problem areas mentioned
below that require the intervention of the legislator or should be subject
to a substantive assessment: 1) regulating a legal standard in the national
legal order that would distinguish between a gift and an unlawful financial
or personal gain, 2) introducing a definition of the concept of “material
support” and regulating the minimum value of material support for pub-
lic activities, 3) revoking the possibility for public office holders to accept
donations towards “material support’, 4) regulating the manner of handling
the accepted benefits by public office holders, 5) regulating the procedure for
donations, other obtained benefits and material support below the threshold
of PLN 380, 6) regulating the manner of proceeding in relation to dona-
tions, other benefits, and material support obtained, in order to determine
their monetary value, or if such value cannot be determined, 7) indicating
the entity whose tasks would include checking the accuracy and veraci-
ty of information submitted to the register of benefits, including analysing
the data contained therein, 8) regulating the precise deadline for submitting
information to the register of benefits and making changes thereto, 9) reg-
ulating the obligation to submit information in electronic form, 10) prohib-
iting persons performing public functions — during their holding of office
or their employment and for a period of 3 years thereafter — from accepting
any financial benefit, whether free of charge or for a fee in an amount low-
er than its actual value, from an entity or its subsidiary, if, by taking part
in a decision on individual matters concerning from said entity or its sub-
sidiary, they had a direct impact on the contents of the decision in question,
11) imposing sanctions for misrepresentation or concealment of the truth
in statements submitted to the register of benefits.

The authors’ proposals for changes to the abovementioned problem
areas are set out below. First, it is appropriate to refer to the GRECO re-
port, which points out that accepting a gift and accepting a bribe are two
different things, and that the advantages of developing gift rules consist
in resolving situations that do not involve criminal intent and/or situations
that have not yet turned into bribery.* It added that Poland clearly needs
to establish a solid set of rules on gifts. In the Authors’ opinion, a discus-
sion should be held on expanding the Act of 9 June 2006 on the Central

24 Evaluation Report accepted by GRECO on the 8lIst Plenary Meeting (Strasbourg, 3-7
December 2018), Preventing corruption and promoting integrity in central governments
(top executive functions) and law enforcement agencies, Poland, Fifth Evaluation Round, 7
December 2018, p. 24.
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Anti-Corruption Bureau (CBA),” with a legal norm, which constituted
a lex specialis in relation to Article 228 of the CC and which would give
other persons holding public functions in public authorities and state or lo-
cal government organisational units the right to accept gifts or souvenirs,
provided that similar prerequisites are met as in the case of the Regulation
of the Ministry of Foreign Affairs on the acceptance of gifts and the an-
ti-corruption policy of the Ministry of Digital Affairs. To be more precise,
the Authors believe that the acceptance of a gift or souvenir could take
place in the case of a benefit of a material value not exceeding the amount
of PLN 100, especially in the form of stationery and educational materials
received together with training materials, or other items commonly pro-
vided in the form of advertising and promotion, as well as in connection
with the performance of official duties that involve representing the employ-
er, while the acceptance of the benefit is related to the interest of the pub-
lic service and official tradition. In addition, the provision could enumerate
the gifts or souvenirs that are allowed, prohibited and conditionally allowed.

Subsequently, another proposed change is to define “material support”
as aiding in the acquisition of physically existing assets ownership of which
is passed to the holder of a public function, that are placed in their posses-
sion or are controlled directly or indirectly, as well as benefits derived from
these assets. The definition would also include the transfer, modification or
use of these benefits, as well as the carrying out of any operation involving
these assets in any way that may make it possible to derive benefit from
them.

In addition, the authors propose to introduce a minimum threshold
corresponding to the value of the donation referred to in Article 12(3)(3)
of the Anti-Corruption Act and Article 35a(3)(3) of the MandPostU. This
is supported by the fact that the concept of material support may in a sense
be synonymous with the concept of donation, which means that in prac-
tice material support may take the form of a monetary donation and vice
versa. Therefore, the repeal of the possibility of accepting donations by per-
sons performing public functions and leaving only material support should
be considered. This is justified insofar as the definition of donation must
be interpreted on the basis of Article 888 of the Act of 23 April 1964,
the Civil Code,” and there would be nothing unusual about this if it were
not for the wording of Article 898(1), according to which, a donor may can-
cel a donation, even one that has already been made, if the recipient has
been grossly ungrateful to the donor. A review of the doctrine and judicial
practice shows that the donor’s right to revoke the donation due to the gross

25 Journal of Laws of 2024, item 184 [hereinafter: Act on the CBA].
26 Journal of Laws of 2023, item 1610.
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ingratitude of the recipient constitutes a sanction for violating the ethical
duty of gratitude (or at the very least, the prohibition of ingratitude), which
is a private penalty that falls within the purview of the donor who was
the target of the reprehensible behaviour of the recipient [Sylwestrzak 2023].
The introduction of a definition of “material support’, “souvenir” or “gift”
would, on the one hand, rule out the potential dependence in the case of ac-
cepting a donation, as it would be impossible to identify the aforementioned
concepts with a donation within the meaning of Article 888 of the Civil
Code and, on the other hand, would fulfil the aforementioned GRECO’s rec-
ommendation to Poland to establish a solid set of rules on gifts or souvenirs
and material support to public office holders and thus set such gifts or sou-
venirs and material support apart from bribery and donation under Article
888 of the Civil Code.

In terms of regulating the manner of dealing with the accepted benefits
by persons performing public functions, it is reasonable to answer the ques-
tion: who is the owner of the accepted benefit, and, subsequently, who can
dispose of it? The answer to the above question does not pose any difficul-
ties, because the subject of considerations in this publication is a benefit that
has been accepted in connection with the performance of a public function.
Thus, any benefit that is accepted in connection with the performance of of-
ficial duties does not belong to the recipient, but to the body in whose name
and on whose behalf the recipient is acting. Several arguments support this
interpretation, which are presented below using the example of a member
of the foreign service. Firstly, a member of the foreign service may accept
a benefit in connection with the performance of their official duties, which
involve representing the Republic of Poland on the international arena,
and the acceptance of the benefit is related to the interests of the foreign
service and traditions in diplomacy.

Secondly, a member of the foreign service may accept a benefit only as
part of their employment relationship, as the individual member’s scope
of duties are determined by the employer, who also consents to the accep-
tance and giving of benefits. In this case, the consent is referred to in para.
5(1) of the Regulation of the Ministry of Foreign Affairs on the acceptance
of gifts.”” What is interesting, in the previous version of the regulation
in question, the provision of Article 5(4) and (5), according to which, an ac-

27 Provision of para. 5(1) of the Regulation of the Ministry of Foreign Affairs on the acceptance
of gifts states that a member of the foreign service in connection with the performance of
official duties may accept a gift or other benefit of a similar nature with an equivalent value
not exceeding EUR 100, if: 1) due to customs or diplomatic courtesy, it is not advisable to
refuse to accept a gift or other benefit of a similar nature; 2) the provision of such a gift or
benefit is of a general and occasional nature, in particular in connection with a public or
religious holiday.
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cepted gift with a value exceeding the amount of EUR 100 was the property
of the office serving the minister in charge of foreign affairs, and with regard
to the management of assets, it was assumed that the provisions of the Reg-
ulation of the Council of Ministers of 21 October 2019 on the detailed man-
agement of movable tangible assets of the State Treasury®® can be applied
to accepted benefits with a value exceeding the amount of EUR 100.* In
the opinion of the Authors, the repeal of Article 5(4) and (5) of the afore-
mentioned regulation did not affect the legal position in principle, or if it did,
it was in such a way that previously, once benefits with a value of less than
EUR 100 were accepted, they became the property of members of the for-
eign service, who were not subject to material liability under the general
rules. Under the current state of the law, all accepted benefits are the prop-
erty of the office of the minister competent for foreign affairs.

Another noteworthy solution is one adopted in the anti-corruption pol-
icy of the Ministry of Digital Affairs. Pursuant to Article 19(4) of the afore-
mentioned policy, an employee of the Ministry is permitted to retain ben-
efits in the form of stationery and educational materials received together
with training materials, typically provided as a means of advertising and pro-
motion, which constitute personal items received in connection with a par-
ticipation in official business meetings with representatives of other entities,
where returning them is not possible, would be tactless or would entail
significant costs. Thus, through the adoption of the solution, the Minister
of Digital Affairs not only agreed to the acceptance of benefits by his sub-
ordinate employees, but also clarified which benefits arising from office be-
come their property.

Given the above, the question arises about handling benefits accepted
with the consent of the employer, but without that employer’s consent for
the subordinate employee to take over and control that benefit? The employ-
er has the following options: (1) consent to the acceptance of the benefit or
consent to the acceptance of the benefit under certain conditions (e.g., spec-
ifying its value or form) and then entrust it to the employee with or without
an obligation to settle it or account for the benefit (e.g., in the form of a prize
in kind); (2) not consent to the acceptance of the benefit by the employee;
(3) consent to the acceptance of the benefit or consent to the acceptance
of the benefit under certain conditions (e.g. specifying its value or form) but
not entrust it to the employee.

It stands to reason to consider regulating the manner of proceeding
in relation to donations, other benefits received and material support, below

28 Journal of Laws of 2023, item 2303.
29 Regulation of the Council of Ministers of 21 October 2019 on the detailed method of
managing tangible movable assets of the State Treasury, Journal of Laws item 2004.
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the threshold of PLN 380.*° Two approaches should be taken into consider-
ation: first, the enumerative singling out of benefits with a value of less than
PLN 380, permitted to be retained by a person holding a public function;
second, the introduction of a definition of a “related benefit”, which is un-
derstood as a benefit equivalent value of which exceeds the amount of, e.g.,
PLN 10,000, where the circumstances indicate that individual cases of do-
nations, other benefits, and material support obtained are related to each
other and have been divided into parts of a smaller value with the intention
of avoiding the obligation to report information to the register of benefits.

The authors also propose the introduction of a regulation that would
determine the method of determining their monetary value in relation
to donations, other benefits received and material support, as well as how
to proceed in the event of an inability to determine such value. In the first
case, the proposal is to proceed in accordance with item 2.10 of the National
Accounting Standard No. 4 “Impairment of Assets’’' according to which,
if it is not possible to determine the net selling price available on an active
market, the commercial value of an object of impairment assessment is de-
termined by its estimated fair market value, within the meaning of Article
28(6) of the Act of 29 September 1994 on Accounting,’ reduced by the cash
expenses expected to be incurred and directly attributable to the dispos-
al of the object of impairment assessment, representing the total expected
costs of sale (disposal/liquidation) of this object, excluding financial costs
and income tax charges. If the aforementioned principle cannot be applied,
i.e., the value of the benefit cannot be determined, it stands to reason to re-
gard it as a personal benefit.

Another amendment proposal put forward by the authors is to add
to Article 2(1) of the Act on the CBA, a new editorial unit stating that
the control of the accuracy and veracity of the information reported
to the register of benefits referred to in Article 12 of the Anti-Corruption
Act and Article 35a of the MandPostU, as well as the introduction of im-
plementing provisions in the Act on the CBA that would enable the imple-
mentation of the new task. It is reasonable to designate the CBA as the en-
tity responsible for keeping the register of benefits in Poland, assuming this
responsibility from the National Electoral Commission and the Speakers
of the Sejm and Senate. At the same time, it is justified to grant the CBA
access to the database resources held by public authorities and state or

30 Evaluation Report..., p. 24.

31 Announcement No. 2 of the Minister of Finance of 29 March 2012 regarding the
announcement of the resolution of the Accounting Standards Committee on the adoption of
the amended National Accounting Standard No. 4 “Impairment of assets”, Journal of Laws
Device Min. Fin. of 2012, item 15.

32 Journal Laws of 2023, item 120.
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local government organisational units that are directly or indirectly linked
to the verification of the accuracy and veracity of the information submitted
to the register of benefits. The manner of performing tasks within the frame-
work of the central register of benefits should be part of the CBA activi-
ty report for the previous calendar year, submitted annually by 31 March
to the Prime Minister and the Parliamentary Special Services Committee.*®

There are reasonable grounds for introducing into the Anti-Corrup-
tion Act and the MandPostU a precise deadline for submitting informa-
tion to the register of benefits and making changes thereto provided such
changes would not create any uncertainty as to whether the deadline for
the initial notification should be determined either upon the appointment
to the post or function or from the date of the occurrence of the event re-
sulting in the attainment of the benefit. It is also imperative to call for a pro-
vision prohibiting persons holding public office while in office or during
their employment and for three years thereafter, from accepting any mate-
rial benefit, whether free of charge or for a fee in an amount lower than its
actual value, from an entity or its subsidiary, if, by taking part in a decision
on individual matters concerning such an entity or subsidiary, they have
directly influenced content of that decision. The proposed solution could
be modelled after Article 24m of the Act of 8 March 1990 on municipal
self-government.** The final proposal is to introduce a criminal sanction as
follows: stating untruth or concealing the truth in the information submit-
ted to the register of benefits shall result in liability under Article 233(1)
of the CC.

CONCLUSIONS

A benefits register can be one of the essential elements of the system for
preventing and, in some cases, combating corruption. However, the present-
ed inaccuracies and problem areas related to this institution make it clear
that it requires a thorough overhaul of its operating model. Moreover,
in the opinion of the Authors, the aforementioned makes it difficult to attri-
bute to the institution of the register of benefits the features specific to a le-
gal system, i.e., a configuration of components possessing a clear structure
and forming a logically ordered whole that is characterised by hierarchical
order, internal consistency, and completeness [Podgtodek, Szmulik, and Ze-
nderowski 2022, 400-404]. The situation is similar if we regard the institu-
tion of the register of benefits as part of the subsystem of the national an-
ti-corruption system.

33 See Article 12 of the Act on the Central Anticorruption Bureau.
34 Journal of Laws of 2023, item 40.
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The Authors therefore call for a legislative initiative that would ensure
that the identified inaccuracies and problem areas are repealed, and that
the institution of the register of benefits is attributed the features specific
to a legal system and, finally, it would form a foundation for the creation
of an IT system in Poland enabling electronic processing of information
submitted to the register of benefits, in particular for the purposes of calling
for the correction of information submitted to the register, automatic gen-
eration of alerts and notifications, smooth implementation of control activi-
ties, easy generation of reports, etc. Furthermore, a preliminary comparison
of the declaration form for the register of benefits and the financial disclo-
sure form shows that some of the information required in both templates
is duplicated or complementary, which speaks in favour of their integration.

It therefore seems, prima facie, that there are no barriers to the estab-
lishment of a central register of benefits and financial disclosure statements,
which would, on the one hand, facilitate public access to the information
submitted to the register of benefits and financial disclosure statements and,
on the other, eventually help in the fight against corruption. This would
be all the more justified as the GRECO report has called the Polish state
to consolidate the legal framework in the area of financial disclosure state-
ments (which are currently regulated by roughly a dozen of separate laws),
gift policy, and conflict of interest.’> It should also be mentioned that two IT
systems relevant to the anti-corruption system have recently been developed
in Poland, namely the Financial Information System® and the Central Reg-
ister of Real Beneficiaries””. Integrating data from IT systems that are part
of the public authorities’ resources would not only significantly strengthen
the public authorities’ capacity to combat corruption but would also en-
hance the state security system as a whole.

It would be also impossible to overlook the importance of data integra-
tion due to one of the key reasons behind the introduction of the obliga-
tion to provide information to the register of benefits and submit financial
disclosure statements by persons performing public functions was the in-
ability of public authorities to access database resources in which changes
in the material status of persons exercising public functions could be mon-
itored in an efficient and effective manner. This is why the collection of this
type of information has so far taken place as a result of the statutory obliga-
tion imposed on persons exercising public functions.

35 Evaluation Report..., p. 14.

36 See Act of 1 December 2022 on the Financial Information System, Journal of Laws of 2023,
item 180.

37 See Article 55-71a of the Act of 1 March 2018 on counteracting money laundering and
terrorism financing, Journal of Laws of 2023, item 1124.
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It seems that in an era of rapid progress of digitalising administration,
the aim of which is not only to optimise costs and improve the quali-
ty and security of public services but also to make citizens’ lives easier
and to exercise social control over the power entrusted to persons perform-
ing public functions, part of the information provided to the register of ben-
efits and submitted in financial disclosure statements is now electronically
accessible to public authorities. They are, admittedly, scattered and stored
in different data formats, however, the approach above makes it possible
to postulate a change in the current operating model of the register of bene-
fits and financial disclosure statements. The authors believe that it is undeni-
able that the CBA is an authority whose statutory task is to combat corrup-
tion in the public and economic life.

It would be justified to ultimately have the issue of gift policy regulated
in each public authority and state or local government organisational unit,
which would transfer information on lawfully obtained benefits to a central
register of benefits and financial disclosure statements. Given the obligation
to act on the basis and within the limits of the law and to avoid invoking
custom, especially in public authorities and entities with a public-private
ownership structure, it is reasonable to submit for consideration the intro-
duction of a statutory legal basis that would give the possibility of accept-
ing and giving benefits with the consent of a superior and in connection
with the exercise of a representative function.

The above situation pertains not only to the public sector, but also
to the public-private and private sectors as it would be ideal if all organ-
isational units kept registers of benefits that took common elements into
account. This would enable public disclosure of benefit transfers from giv-
ers to recipients as well as the verification of information about the circum-
stances surrounding these transfers. It would also serve as a tool for moni-
toring the controversial institution of lobbying [Kuczma 2012, 61-75].
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