Teka Komisji Prawniczej PAN Oddzial w Lublinie, vol. XVII, 2024, no. 1, pp. 33-42
https://doi.org/10.32084/tkp.8922

APPROVAL PROCEDURE OF ENVIRONMENTAL
IMPACT ASSESSMENT IN THE LEGISLATION OF
UKRAINE

Prof. Dr. Oleksandr Bilash

Uzhhorod National University, Ukraine
e-mail: oleksandr.bilash@uzhnu.edu.ua; https://orcid.org/0000-0002-1248-7798

Abstract. The article is devoted to the institute of environmental impact assessment
and the procedure for approval of this impact assessment in the legislation of Ukraine.
The author singles out the subject of regulation of the institute and its tasks, which
encompass clear and proper regulation of the environmental impact assessment proce-
dure. The provisions of the Constitution of Ukraine related to this issue and the main
directions of the state’s environmental policy formulated in it are being analyzed. The
article highlights the legal and organizational principles of environmental impact as-
sessment aimed at preventing environmental damage, ensuring environmental safe-
ty, environmental protection, and rational use and reproduction of natural resources,
which are regulated by the special Law of Ukraine “On Environmental Impact Assess-
ment” and are in the process of adoption decisions on conducting business activities.
The subjects of legal relations participating in the impact assessment procedure are
determined and the scope of application of the impact assessment is defined. Special
attention is paid to the procedure for approval of environmental impact assessment,
which is multi-staged and consists of several steps defined by legislation. The article
emphasizes ensuring transparency and public access to each of the stages of approv-
al of the impact assessment, the need for timely, adequate, and effective public infor-
mation in order to identify, collect, and take into account comments and suggestions
of the public to the planned activity, funding public consultations.
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INTRODUCTION

The subject of regulation of the environmental impact assessment insti-
tute is social relations arising in the sphere of assessment of the negative
consequences of planned activities for the environment and human health,
development of measures aimed at prevention, diversion, avoidance, reduc-
tion, and elimination of such an impact, as well as ensuring the strengthen-
ing of positive impact [Bilash 2023, 131].
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The task of the institute is to clearly and properly regulate the environ-
mental impact assessment procedure, which ensures openness and transpar-
ency, accessibility and public participation in decision-making, approxima-
tion to EU legislation, and fulfillment of the requirements of international
agreements [Idem 2022, 191]. In the last decade, strategic environmental as-
sessments (SEA) have been increasingly conducted, which are aimed at eval-
uating not planned physical interventions (construction of facilities, starting
harmful industries), but at the level of strategic planning, in particular, at
the plans, programs or political guidelines of governments. This institution
of special administrative law does not regulate SEA, although both types
of assessments are aimed at avoiding the implementation of activities that
have a significant negative impact on the environment, as well as at ensuring
the strengthening of positive impact.

1. CONSTITUTIONAL PROVISIONS

The Constitution of Ukraine guarantees everyone the right to an envi-
ronment that is safe for life and health and to compensation for damage
caused by violationing this right. Everyone is guaranteed the right to free
access to information regarding the state of the environment, the quality
of food products and household items, as well as the right to its distribution.
Such information cannot be classified by anyone (Article 50). At the same
time, the Fundamental Law imposes an obligation on everyone not to harm
nature and to compensate for the damage caused. This constitutional pro-
vision determines the content of norms regarding liability for violations
of legislation in the field of environmental impact assessment [Lazur and Bi-
lash 2021, 63].

Article 16 of the Constitution outlines the main directions of the state’s
environmental policy, namely: guaranteeing environmental safety; main-
tenance of ecological balance on the territory of Ukraine; overcoming
the consequences of the Chornobyl disaster — a catastrophe of a planetary
scale; preservation of the gene pool of the Ukrainian people. Article 13
of the Constitution also defines that the land, its subsoil, atmospheric air,
water, and other natural resources located within the territory of Ukraine,
natural resources of its continental shelf, and eclusive (maritime) economic
zone are objects of ownership of the Ukrainian people.

Although the Constitution of Ukraine was adopted in 1996, and the above-men-
tioned provisions were enshrined by it only in the same year, legislative norms re-
lated to ecology and nature use, and the protection of environmental rights have
appeared and become part of the national legal system even before its adoption.
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A clear awareness regarding the significance of environmental issues
and the need to regulate relevant social relations at the legal level occurred
in the country after the Chornobyl nuclear power plant disaster in 1986. At
that time, the state faced the task of not only overcoming the consequenc-
es of the accident but also of fundamentally restructuring management
in the field of nature protection. At the end of the 1980s, acts were adopted
that showed recognition of unresolved issues of nature protection and ratio-
nal use of natural resources, failure to take into account the state of the envi-
ronment, and possible environmental consequences when placing industrial
facilities. In particular, this is evidenced by the joint Resolution of the Cen-
tral Committee of the Communist Party of Ukraine and the Council of Min-
isters of the Ukrainian SSR dated November 18, 1988 No. 357 “On the radi-
cal restructuring of nature protection in the republic”

2. THE NOTICE ON THE PLANNED ACTIVITIES

The procedure for assessing the impact on the environment provided for
by law consists of several stages: informing the authorized territorial body
by the business entity about the intention to carry out the planned activity;
publication of a notice on the planned activity, which is subject to an envi-
ronmental impact assessment; notification on the commencement of pub-
lic consultations on the environmental impact assessment report; ensuring
the preparation of an environmental impact assessment report by the busi-
ness entity; submission by the business entity of the prepared environmental
impact assessment report and announcement of the start of public consul-
tations of such report; public consultations in the process of environmental
impact assessment; issuance of an environmental impact assessment opin-
ion by an authorized central or territorial body [Aleksyeyeva 2018; Volkova
2021].

To ensure transparency and public access, each of these stages is reflected
in the Unified Environmental Impact Assessment Register,' the management
of which is determined by Resolution No. 1026 of the Cabinet of Ministers
of Ukraine dated December 13, 2017.

1 The Unified Environmental Impact Assessment Register is an automated information system
for collecting, processing, reviewing, accumulating, systematizing, storing, and providing
access to environmental impact assessment information and documents. The register
is maintained for the purpose of ensuring the access of environmental impact assessment
subjects to current regulatory and methodological information, access to environmental
impact assessment documents and the possibility of their submission through an electronic
cabinet, centralized accumulation and processing of information and documents regarding
planned activities, free access of all interested parties to information and documents
regarding planned activities created in the process of environmental impact assessment.
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The information on the website of the Unified Environmental Impact As-
sessment Register is open, free access to it is provided via the Internet.”

A registration case is formed in the register, which contains the follow-
ing documents regarding the planned activity: the notice on the planned ac-
tivity, which is subject to an environmental impact assessment; the request
of the business entity to provide conditions regarding the scope of research;
all concerns and suggestions of the public regarding the planned activity,
the scope of research to be included in the environmental impact assess-
ment report; concerns and suggestions provided by the authorized body; an-
nouncement of the commencement of public consultations of the environ-
mental impact assessment report; environmental impact assessment report;
report on public consultations; information about the decision to implement
the planned activity; other documents related to the planned activity sub-
mitted by the business entity.

The business entity informs the competent local authority on the intent
to carry out the planned activities and the environmental impact assess-
ment thereof by submitting the notice. This notice is submitted in writing
and in an electronic form and contain information on the business entity,
the planned activities, its location, socio-economic impact of such activi-
ties, environmental and other restrictions applicable to the planned activ-
ities, area, sources, and types of the possible impact on the environment,
envisioned scope of assessment and the level of detail of the information
to be included in the environmental impact assessment report, contemplat-
ed environmental impact assessment procedure and opportunities for public
participation therein, the nature of the decision on carrying out the planned
activities and the public authority competent to take this decision.

The notice on the planned activity is submitted by the authority
to the Unified Environmental Impact Assessment Register within three
working days from the date of receipt, and in the following 20 working
days the public can provide the authorized territorial body with comments
and suggestions on the planned activity, the scope of research and the level
of detail of information to be included in the environmental impact assess-
ment report [Kovalenko 2023, 19-20]. At the same time, when preparing
the report, the authority may take into account or reasonably reject the com-
ments and suggestions of the public, provided in the process of public

2 The website http://eia.menr.gov.ua/ of the Unified Environmental Impact Assessment
Register is a separate unit of the register with open access via the Internet, which is intended
to be integrated into the official websites of the authorized authority for the purpose
of officially publishing environmental impact assessment documentation and providing
information to the subjects environmental impact assessment entities and other interested
parties about the progress and results of the environmental impact assessment of the planned
activity.
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consultations of the scope of research and the level of detail of information
to be included in the environmental impact assessment report.

3. ENVIRONMENTAL IMPACT ASSESSMENT REPORT

The business entity submits the environmental impact assessment re-
port signed by the authors and the announcement of the commencement
of public consultations of the report to the authorized territorial body,
and the latter enters the corresponding report into the Unified Environmen-
tal Impact Assessment Register, where it is stored throughout the duration
of the planned activity, but not less than five years from the date of receipt
of the decision on the implementation of the planned activity.

The environmental impact assessment report includes a description
of the planned activities; a description of the reasonable alternatives relevant
to the planned activities, and an indication of the main reasons for selecting
the chosen option, taking into account environmental effects; a description
of the current state of the environment and an outline of the likely evolu-
tion thereof without implementation of the planned activities; a descrip-
tion of the factors of the environment likely to be affected by the planned
activities and its alternatives, including human health, state of fauna, flora,
biodiversity, land (including land take), soil, water, air, climate factors, ma-
terial assets, including architectural, archaeological and cultural heritage,
landscape, socio-economic conditions and the interaction among these fac-
tors; a description and assessment of the likely effects on the environment;
a description of the measures envisaged to preclude, prevent, avoid, reduce,
offset significant adverse effects on the environment; all comments and sug-
gestions, received after making public of the notification on the planned
activities, showing information on acceptance or reasonable rejection; an
outline of the monitoring and control programmes as to the effects on
the environment of carrying out of the planned activities.

The announcement of the start of public discussion of the report must
contain information about the planned activity (brief description); busi-
ness entity; an authorized territorial body that ensures public discussion;
the procedure for making a decision on the implementation of the planned
activity and the body that will consider the results of the environmental
impact assessment; terms, duration and procedure for public discussion
of the environmental impact assessment report; the state body providing
access to the environmental impact assessment report and other available
information regarding the planned activity; the body to which questions,
comments or proposals are sent, and the deadlines for submitting questions,
comments and proposals; available environmental information regarding
the planned activity; the location of the environmental impact assessment
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report and other additional information determined by the business en-
tity, as well as the time from which the public can familiarize themselves
with them.

The notice on the commencement of public consultations on the re-
port shall contain the information regarding the planned activities (outline);
the business entity; the competent central authority ensuring the public con-
sultations; the procedure for making the decision on carrying out the planned
activities and the authority in charge of the examination of the environmental
impact assessment findings; the terms, duration, and procedure for public con-
sultations on the environmental impact assessment report; the public author-
ity ensuring access to the environmental impact assessment report and oth-
er accessible information on the planned activities; the authority to which
questions, comments and suggestions may be submitted, and the terms for
the submission of questions, comments, and suggestions; the available envi-
ronmental information on the planned activities; the place(s) where the envi-
ronmental impact assessment report and other additional information identi-
fied by the business entity are located, as well as the time at which the public
can examine them.

4. PUBLIC CONSULTATIONS

In the process of assessing the impact on the environment, timely, ade-
quate, and effective public informing must be provided in order to identify,
collect, and take into account the comments and suggestions of the public
regarding the planned activities [Bilash and Karabin 2021, 349]. The pub-
lic has the right to submit any comments or suggestions that it considers
relevant to the planned activity, without the need to substantiate them.
Comments and suggestions can be submitted in writing, including elec-
tronic form (following the procedure specified in Article 7 of the Law “On
Environmental Impact Assessment”) and verbally during public consulta-
tions, the procedure of which is regulated by the government resolution “On
the procedure for holding public consultations in the process environmental
impact assessment” No. 989 of December 13, 2017.

Public consultations are funded at the expense of the business entity,
and the fee amount is determined by the order of the Ministry of Ecology
and Natural Resources of Ukraine No. 182 of May 30, 2018. The following
fees are paid for: expert services of expert commissions’ members on en-
vironmental impact assessment, organization of public consultations (lease
of premises for holding public consultations, technical support for holding
public consultations, business trip, printing of materials, services for the or-
ganizing of public business trip, etc.) and conducting a public discussion
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according to the transboundary impact assessment procedure, other expens-
es related to the maintenance of the Ministry of Environmental Protection.

Public consultations of the planned activity begin after submitting en-
vironmental impact assessment report from the day of official publica-
tion of the announcement of the commencement of public consultations
of the report and provision of public access to the report for review. The
legal deadline for the discussion is established: it must last at least 25 work-
ing days and no more than 35 working days [Patseva, Melnyk-Shamrai,
and Lukianova 2022, 24]. The authorized territorial body considers all pro-
posals and comments of the public and ensures the preparation of a report
on public consultations. If public consultations were conducted in written
(electronic) form, all the received written comments and suggestions from
the public, as well as a table indicating information on the consideration or
justified rejection of the received comments and suggestions are recognized
as an integral element of the report on the public discussion. If public con-
sultations were conducted in the form of a public hearing, then the minutes
of the public hearing with all appendices and a table for taking into account
the comments and suggestions of the public are included in the report on
the public hearing. The organiser of the public consultation is obliged to re-
port the conflict of interest to the authorised central body or authorised ter-
ritorial body. In this case, the authorised central body or the authorised ter-
ritorial body conducts the public meeting independently.

The public consultation report is entered into the Unified Environmental
Impact Assessment Register at the same time as the conclusion of the envi-
ronmental impact assessment.

5. ENVIRONMENTAL IMPACT ASSESSMENT CONCLUSION

The environmental impact assessment conclusion determines the admis-
sibility or justifies the inadmissibility of the implementation of the planned
activity and determines the environmental conditions of its implementa-
tion. The environmental impact assessment conclusion and ecological con-
ditions of the implementation of the planned activity are mandatory for
implementation.

The authorized territorial body issues a conclusion based on an assess-
ment of the impact on the environment of the planned activity, the nature,
intensity and complexity, probability, expected onset, duration, frequency,
and inevitability of the impact, provided measures aimed at prevention,
diversion, avoidance, reduction, elimination of the impact on the environ-
ment. When preparing the conclusion, the environmental impact assess-
ment report and the report on public consultations are taken into account.
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Article 9 of the Law “On Environmental Impact Assessment” defines
the content of the environmental impact assessment conclusion. Thus, the de-
scriptive part of the conclusion provides information about the environmen-
tal impact assessment procedure carried out, the consideration of the envi-
ronmental impact assessment report, the considered and rejected comments
and suggestions received during the public consultations. In the conclusion
itself, the authorized territorial body determines: 1) the type, main fea-
tures, and location of the planned activities; 2) ascertain the admissibility
or justify the inadmissibility of the planned activities; 3) establish conditions
for the use of the territory and natural resources during the preparatory
and construction works and in carrying out the planned activities; 4) es-
tablish conditions for environmental protection and ensuring environmental
safety during the preparatory and construction works and in carrying out
the planned activities; 5) establish conditions for the prevention of emer-
gencies and mitigation of consequences thereof; 6) establish conditions for
the reduction of the transboundary impact of the planned activities, which
underwent the transboundary environmental impact assessment.

The environmental impact assessment conclusion is granted to the business
entity free of charge within 25 business days of the completion of the public
consultations, and where the transboundary environmental impact assessment
is conducted - of the date of completion thereof and approval of the de-
cision on taking into account of the outcome of the transboundary envi-
ronmental impact assessment. The report on public consultations is attached
to the environmental impact assessment conclusion. The conclusion is made
public and entered into the Unified Environmental Impact Assessment Reg-
ister. The conclusion of the environmental impact assessment loses its valid-
ity after five years.

According to Article 12 of the Law “On Environmental Impact Assess-
ment” the environmental impact assessment conclusion, other decisions,
acts, or omissions of government authorities or local authorities in the pro-
cess of the environmental impact assessment may be challenged by any nat-
ural or legal person through a judicial procedure.

CONCLUSIONS

The 1998 Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters (Aar-
hus Convention) recognizes that the public has access to information, has
the opportunity to participate in decision-making, and has access to justice
on issues related to the environment, without discrimination based on cit-
izenship, nationality, or place of residence, and in the case of a legal entity
- without discrimination based on its registered location or actual center
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of activity. The state must ensure that the relevant bodies have accurate
and up-to-date environmental information and that the procedures for pro-
viding the public with environmental information are transparent.

By ratifying the Convention, Ukraine undertook to take legislative, reg-
ulatory, and other measures to implement the conventions provisions into
public life. However, the shortcomings of the procedure, defined at that
time by the law “On Environmental Expertise” dated February 9, 1995, be-
came the basis for recognizing Ukraine as one whose legislation does not
comply with the provisions of the Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environ-
mental Matters. The implementation of the Association Agreement be-
tween Ukraine and the EU has become a qualitative impetus in solving
the problems of Ukraine’s non-compliance with international obligations
(including such under the Espoo Convention and the Aarhus Conven-
tion). Without the fulfillment of the convention requirements, the approx-
imation of legislation within the framework of the Association Agreement
became impossible, and, on the other hand, the proper implementation
of the provisions of the Agreement was able to ensure Ukraine’s fulfillment
of international obligations in accordance with the abovementioned conven-
tions and the Protocol on Strategic Environmental Assessment to the Con-
vention on Environmental Impact Assessment in a Transboundary Context.
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