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Abstract. The article analyses the provisions of the Singapore Convention relating 
first, to the prerequisites for its applicability, second, to the evidence necessary to 
prove that a settlement agreement has been entered into before a mediator, and third, 
to the conditions for its effectiveness determined by objections aimed at refusing to 
enforce the settlement agreement. The purpose of this article is to assess the indicat-
ed regulations of the Convention and their potential imperfections and the difficulties 
they may generate in the course of the proceedings aimed at ensuring the enforceabil-
ity of the settlement agreement. In the conclusion, it is pointed out that, despite its 
many imperfections, the Convention may constitute an important “protective umbrella” 
for international settlement agreements, the potential of which depends on the parties 
to the settlement and the legal solutions developed in the legal systems of the Parties 
to the Convention. The Convention will then not become a proverbial Trojan horse 
in the hands of a party bent on litigation obstruction.
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INTRODUCTION

Economic globalisation, which is characterised by the increasing interde-
pendence of economies based on trade, calls for an adequate level of security 
in legal transactions, including simple, rapid and non-costly methods of dis-
pute resolution that enable reaching an agreement and establishing mecha-
nisms to enforce the international agreements reached. Therefore, the ideas 
of creating an international legal framework that optimises the time, cost 
and ease of redress in a global economy by providing precise and at the same 
time effective enforcement tools in the event of unwillingness to voluntarily 
meet an obligation constitute an essential “umbrella” in fostering internation-
al economic cooperation. Within this cooperation, a central position with 
regard to alternative dispute resolution (ADR) of international disputes is oc-
cupied by arbitration and, more specifically, the legal effects produced by ar-
bitral awards under the Convention on the Recognition and Enforcement 
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of Foreign Arbitral Awards of 10 June 1958.1 And although the ADR sys-
tem has historically also included mediation, based to the greatest extent 
on the autonomy and self-determination of the parties and at the same time 
providing a broader opportunity to regulate the principles of cooperation 
through creative dispute resolution [Clark and Sourdin 2020, 493] rath-
er than limiting itself to such resolution, it did not see a regulation analo-
gous to settlement agreements resulting from mediation for many years after 
the adoption of the New York Convention. The main disadvantage of inter-
national mediated settlements was that, as standard agreements, they were 
not covered by an international mechanism for their recognition and en-
forcement, generating the need to initiate court or arbitration proceedings to 
obtain an arbitral award and then enforce it. Settlements reached in interna-
tional mediation were therefore based on the mutual trust of the partners to 
deliver the settlement performance without regulation in the form of a sim-
ple, quick and effective procedure to ensure enforceability.

The attempt to fill a gap in the international ADR system by extending 
settlement agreements resulting from mediation to a mechanism analogous 
to the New York Convention, which is used by arbitral awards, was reflected 
in the United Nations Convention on International Settlement Agreements 
Resulting from Mediation (New York, 2018), which was initially received 
with great enthusiasm.2 The Singapore Convention is a private internation-
al law agreement that entered into force on 12 September 2020 and which 
by July 2024 has been signed by 57 states, of which 14 have ratified it. It cre-
ates a harmonised framework, requiring signatories to recognise internation-
al settlements reached in commercial mediation to ensure their enforceabil-
ity before a “competent authority” of a Party to the Singapore Convention. 
To date, neither the European Union nor its constituent Member States 
have signed the Singapore Convention, which does not operate on the basis 
of reciprocity, and settlement agreements resulting from mediation entered 
into have no state affiliation under the Convention. This therefore warrants 
the analysis and the attempt to answer the question of whether the provisions 
of the Singapore Convention are precise enough to “successfully”, unobjec-
tionably, and more simply and quickly ensure the enforcement of interna-
tional mediated settlement agreements than it is possible before its ratifi-
cation, or whether, due to the nature of its provisions, the Convention may 
prove to be a “Trojan horse”, opening the way to procedural and formal re-
view of the settlement, ultimately leading to its undermining, while nullify-
ing the attributes of efficiency and simplicity of the procedure. In the context 
of the question posed and due to the limited scope of this article, the aim 

1 Journal of Laws of 1962, No. 9, item 41 [hereinafter: New York Convention].
2 See https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements 

[hereinafter: Singapore Convention or Convention].

https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements
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is not to analyse the provisions of the Singapore Convention in its entire-
ty but to limit the analysis to selected practical aspects and key problems 
related to the prerequisites for the applicability of Convention provisions, 
the documentation of the fact of settlement and the defence objections that 
also determine the effectiveness of a settlement resulting from mediation.

1. PREREQUISITES FOR THE APPLICABILITY 
OF THE CONVENTION

According to a survey conducted by the International Mediation Institute,3 
more than 93 per cent of respondents would be “significantly more likely” 
or “likely” to mediate a dispute with a party from another country, as long 
as that country had ratified a convention allowing for the enforcement 
of international settlements reached through mediation. In turn, 90 per cent 
of respondents felt that the lack of an international settlement enforcement 
mechanism was an obstacle to the development of mediation for cross-bor-
der dispute resolution. Analysing the content of the Singapore Convention 
in the context of the cited survey results, one wonders whether its purpose 
was to strengthen the importance and spread of mediation as an interna-
tional dispute resolution instrument. Or whether, due to the deformalised 
and thus flexible nature of mediation and its extremely capacious scope 
of meaning, it has merely become an accidental tool responding to the inter-
national demand for simple, quick and effective tools to ensure the protection 
of the self-determination process, simplifying the procedure for enforcing 
settlements by entrusting the mediator with the role of guardian of the me-
diation stamp, which distinguishes in its effects the settlement reached be-
fore it from other agreements, including those reached through ordinary ne-
gotiations. There is no doubt that the Singapore Convention achieves both 
of the stated objectives and represents an important step towards harmonis-
ing the international framework for different legal, social and economic sys-
tems to facilitate the building of international trade cooperation.

The Singapore Convention establishes four requirements for its provi-
sions to be invoked in a country that has ratified it: a mediated settlement; 
in a recorded form (not necessarily in writing); in commercial disputes; 
of an international nature. In accordance with Article 1 of the Singapore 
Convention, it applies to written settlements reached in mediation to resolve 
a commercial dispute which are international at the time of their conclusion.

The first requirement, therefore, is the conclusion of a mediated settle-
ment. The concept of mediation contained in Article 2(3) of the Singapore 

3 See UNCITRAL, Report of Working Group II (Dispute Settlement) on the work of its sixty-
fifth session, New York, February 2-6, 2015, U.N. Doc. A/CN.9/896, p. 6.
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Convention has been harmonised with the definition of mediation con-
tained in the 2018 UNCITRAL Model Law on International Commercial 
Mediation,4 updated for consistency with the Singapore Convention. 
Thus, mediation means a process, regardless of the wording used 
or the basis on which it is initiated, whereby the parties attempt to reach 
an amicable resolution of their dispute with the assistance of a third party 
or parties (the mediator) who do not have the power to impose a solution 
on the parties to the dispute. The cited definition of mediation is construct-
ed in the most universal and capacious way. It refers neither to rules relating 
to standards for the conduct of mediation nor to types of mediation. It also 
defines the mediator in a general manner, excluding the possibility of im-
posing a solution on the parties. However, this does not exclude the pos-
sibility for the mediator to make a non-binding proposal for the resolution 
of the dispute in an evaluative mediation. Furthermore, the definition of me-
diator also does not exclude the possibility of an AI robot playing the role 
of mediator, especially since Article 4 of the Convention does not require 
the mediator to draw up any documents and the signature of the settle-
ment agreement is only optional. This is all the more so as mediation may 
be conducted using electronic communication and through ODR platforms 
[Alexander and Chong 2022, 24-25] and the settlement agreement may 
also be recorded in such a format. Definitions of mediation and mediator 
formulated in such general terms make the Convention a legal instrument 
supported by model law [Kożuch 2023, 279] through a tentative reference 
to UNCITRAL Model Law 2018, especially for Parties to the Convention 
that do not have developed mediation regulations or to the norms of me-
diation in force in the state where the party seeks to enforce the settlement. 
In the latter case, this opens the way to a number of interpretative doubts 
compounded by the content of Article 5(1)(e) and (f) of the Convention 
creating a risk of uncertainty in assessing and ensuring the enforceabil-
ity of the mediated settlement agreement. They are also compounded 
by the risk that the settlement agreement may be challenged, which may be 
greater the further the mediation process deviates from the standards ap-
plicable in the State where the party seeks enforcement of the settlement 
agreement. This is especially the case since, on the basis of Article 3(1) 
of the Convention, each Party to the Convention shall enforce the settle-
ment in accordance with its own rules of conduct.

The second requirement for the admissibility of invoking the provisions 
of the Convention in a signatory State is that the settlement agreement must 

4 UNCITRAL Model Law on International Commercial Mediation and International Settlement 
Agreements Resulting from Mediation with Guide to Enactment and Use (2018), U.N. Vienna 
2022 [hereinafter: UNCITRAL Model Law 2018], https://uncitral.un.org/sites/uncitral.un.org/files/
media-documents/uncitral/en/22-01363_mediation_guide_e_ebook_rev.pdf [accessed: 10.06.2024].

https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/22-01363_mediation_guide_e_ebook_rev.pdf
https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/22-01363_mediation_guide_e_ebook_rev.pdf
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be consolidated. Pursuant to Article 2(2) of the Singapore Convention, a set-
tlement agreement is in writing if its content is recorded in any form. The re-
quirement that the settlement agreement be in writing is also satisfied through 
the use of electronic communication if the recorded information is available 
in a manner that allows for subsequent use. The provisions of the Singapore 
Convention are disorderly in this respect because Article 1(1) and Article 
2(2) of the Convention explicitly indicate the requirement of writtenness jux-
taposed with the obligation of the parties to sign the settlement agreement 
under Article 4(1)(a) and the regulation contained in Article 4(2)(a), (b), 
which treats any reliable method that allows the parties or the mediator to 
be identified with an indication of intent with regard to the information con-
tained in the electronic communication on an equal footing with the affixing 
of a signature and the written form. It therefore allows not only for electronic 
signatures but also for the use of other equivalent means from which it is 
clear that the parties have reached a settlement.5 The requirement of written-
ness may therefore be replaced by a reliable video and audio recording that 
identifies the parties, the mediator and the content of their statements.

The third requirement relates to settlements concluded to resolve com-
mercial disputes involving pecuniary and non-pecuniary considerations 
[Schnabel 2019, 12], which in Article 1(2) of the Singapore Convention is de-
fined negatively by excluding from the scope of the Convention settlements 
entered into by a consumer for personal, family or household purposes, 
as well as settlements under family, inheritance or labour law. Furthermore, 
the scope of the Convention does not include settlements that have been ap-
proved by a court or concluded in the course of proceedings before a court, 
provided that they are enforceable as judgments in the state of that court 
or have been registered and are enforceable as an arbitral award. In Poland, 
settlements that have been concluded before a mediator in the course 
of pending proceedings before a court, as long as they have not been ap-
proved by a court and are not enforceable, do not meet this requirement.

Under the Convention, a settlement is international provided that (a) 
at least two of the parties to the settlement have their places of business 
in different countries; or (b) the country in which the parties to the settle-
ment have their places of business is different from the country in which 
a substantial part of the obligations under the settlement is performed; 
or the country with which the subject matter of the settlement is most 
closely connected. However, pursuant to Article 2(1) (a) of the Convention, 
if a party has more than one place of business, the relevant place of busi-
ness is the one which bears the closest relationship with the dispute to be 

5 See UNCITRAL, Report of Working Group II (Arbitration and Conciliation) on the work 
of its forty-ninth session, New York, 27 June – 15 July, 2016, U.N. Doc. A/CN.9/861, p. 11.
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settled pursuant to the settlement, having regard to the circumstances known 
to or contemplated by the parties at the time of settlement; or (b) if a par-
ty has no place of business, reference should be made to the party’s habitu-
al residence. The construction adopted in the Singapore Convention entails 
potential complications particularly where a party has more than one place 
of business and the parties are domiciled in the same country, and it is then 
necessary to consider the “closest relationship” and to do so having regard to 
the circumstances known or contemplated by both parties at the time of set-
tlement. The premises determining the prerequisite of the international char-
acter of the settlement agreement justified by the flexibility of mediation in-
cluding, in particular, the possibility to conduct it online, make the country 
in which the settlement agreement was concluded irrelevant for the assess-
ment of that settlement’s international character. What is decisive is the ful-
filment of the prerequisites of “internationality” at the time the settlement 
agreement was concluded. This therefore implies a lack of state affiliation 
of the settlement, ruling out the possibility of identifying the jurisdiction to 
which the settlement agreements resulting from mediation is subject, con-
trary to the provisions of Article 1(1) of the New York Convention. This is be-
cause that convention adopts the concept of a place of issuance of the arbitral 
award other than the place where recognition and enforcement of the award 
is sought while ensuring under Article 5(1)(e) a procedure for reviewing 
the award through the possibility of revoking it or suspending its enforce-
ment in the country of its issuance. The statelessness of the settlement agree-
ment resulting from mediation, on the other hand, excludes the possibility 
of its review in the country of origin6 [Staute and Wansac 2021, 40-55] since 
that place is undetermined or extremely difficult to determine. Thus, a set-
tlement agreement resulting from mediation does not have to comply with 
the law of the country in which it is concluded, including in terms of stan-
dards relating to the conduct of mediation and the mediator.

The above prerequisites for the admissibility of the provisions 
of the Singapore Convention constitute the first stage of the review conduct-
ed by the “competent authority of the Party to the Convention”7 to which 

6 “During the discussion, a view was expressed that a court of the originating state might 
be better suited to review some of the defences mentioned above for procedural efficiency, 
and it was suggested that a review mechanism should be incorporated at the originating 
state. In response, the difficulties in determining the originating state were reiterated”, see 
UNCITRAL, Report of Working Group II (Arbitration and Conciliation) on the work of its 
forty-ninth session, New York, 27 June – 15 July, 2016, U.N. Doc. A/CN.9/861, p. 18.

7 The competent authority shall be a court or other competent authority in accordance with 
the law of the Signatory State in which the application is lodged analogous to the regulation 
of Article 6(2) of Directive 2008/52/EC of the European Parliament and of the Council 
of 21 May 2008 on certain aspects of mediation in civil and commercial matters (OJ L 136, 
24.5.2008, pp. 3-8) [hereinafter: Directive 2008/52/EC].
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the enforcement of the settlement agreement has been requested. Contrary 
to what one may think, the assessment of the said prerequisites may prove 
to be an immensely time-consuming process, requiring “all the neces-
sary documents”, which under Article 4(4) of the Singapore Convention, 
the “competent authority” may request in order to verify that the require-
ments of the Convention have been met, in particular omitting Article 4(5) 
of the Convention, which provides that the application should be examined 
promptly. It should be noted that among the documents/evidence to be pro-
duced to the competent authority to ensure the enforcement of the settlement, 
as indicated in Article 4 of the Singapore Convention only includes evidence 
of the fact that a settlement has been reached in mediation and before a medi-
ator. Among them, there is no mention of evidence of meeting the prerequisite 
of “internationality”. Therefore, it can be assumed that they should be appar-
ent from the content of the settlement agreement or from the documents at-
tached to the settlement agreement facilitating and expediting the assessment 
of this prerequisite by the competent authority of a Party to the Convention, 
but this should be taken care of by the parties to the settlement agreement.

2. PROOF OF A MEDIATED SETTLEMENT AGREEMENT 
AND CONDITIONS FOR ITS EFFECTIVENESS

Article 4 of the Singapore Convention contains a catalogue of evidence 
to be submitted to the “competent authority” of a Party to the Convention 
to ensure its enforcement. The jurisdiction of the authority to which a par-
ty to a settlement agreement may apply should be derived from the internal 
regulations of the Party to the Convention which, in addition to the provi-
sions of the Singapore Convention under Article 3(1) will apply to the pro-
cedure for securing enforcement of the settlement agreement. This will re-
quire the Parties to the Convention to regulate an internal procedure which 
in the member states of the European Union could be similar to the proce-
dure for ensuring the enforcement of settlements concluded before a mediator 
by analogy with the regulations from the transposition of Directive 2008/52/EC.

The essential evidence to be presented to the competent author-
ity is the settlement document signed by the parties (Article 4(1)(a) 
of the Convention) together with proof that the settlement was concluded 
before a mediator (Article 4(1)(b) of the Convention). Evidence that the set-
tlement was concluded before the mediator may be the mediator’s signature 
on the settlement agreement (Article 4(1)(b)(i) of the Convention), a docu-
ment signed by the mediator indicating that the mediation was carried out 
(Article 4(1)(b)(ii) of the Convention), an attestation by the institution that 
administered the mediation (Article 4(1)(b)(iii) of the Convention) and only 
in the absence of the above-mentioned evidence – any other evidence 
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acceptable to the competent authority of a Party to the Convention (Article 
4(1)(b)(iv) of the Convention). The last possibility is the “lifeline” thrown 
by the Singapore Convention, opening the way to confirm the fact of me-
diation by any means that corresponds to the internal regulations of a Party 
to the Convention. Perhaps a better solution, however, would be the word-
ing of Article 4 of the Singapore Convention, starting by indicating that ev-
idence of concluding a settlement before a mediator may be any evidence 
acceptable to the competent authority of a Party to the Convention includ-
ing, in particular: the mediator’s signature on the settlement agreement; 
a document signed by the mediator indicating that mediation was conduct-
ed; an attestation from the institution that administered the mediation. This 
wording would reverse the hierarchy, bringing to the fore the requirements 
of the relevant legal system of the Parties to the Convention since, in any 
case, the fact that a settlement agreement was concluded before a media-
tor will be subject to verification and the competent authority will be able 
to request under Article 4(4) of the Convention all necessary documents to 
verify whether the requirements of the Convention have been met. Indeed, 
at present, the mediator’s signature on a settlement is of dubious validity 
as evidence that the settlement was reached as a result of mediation and that 
the person who signed was indeed acting as a mediator. This does not re-
move concerns about the potential formalisation of agreements reached 
in ordinary negotiations by obtaining the signature of a random person 
whose signature will open the door to the possibility of claiming enforce-
ment of the settlement in the legal system of the Parties to the Convention. 
This is because the level of involvement was not specified for the media-
tor, nor even the obligation to draw up a protocol of the actual involvement 
in the process of its conduct giving credence to the formal, rather than sub-
stantive, conduct of the mediation. The possibility of affixing the mediator’s 
signature on the settlement agreement, as a sufficient form of activity, is 
the simplest imaginable way of giving the agreement the effect of a settle-
ment reached before a mediator, and at the same time the easiest to obtain 
and devoid of any control. The mediator’s signature can sometimes become 
more sought after than the mediator’s involvement and the very idea of me-
diation, allowing ready-made settlements to be submitted to the mediator 
for signature in order to give them the effect of a “mediation stamp”. Thus, 
the Singapore Convention does not establish a requirement for a media-
tion protocol, as it is only optional (Article 4(1)(b)(ii) of the Convention). 
This can be seen not so much as a manifestation of the desire to ensure 
the maximum level of deformalisation of mediation, but rather as a defect 
that shifts the burden of determining all the grounds for the admissibility 
of the Convention’s provisions to the competent authority, and ultimately to 
the party, based on the body of evidence provided by the party seeking to 
secure the enforcement of the settlement agreement while facing potential 
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opposing objections from the other party. It should therefore be point-
ed out that evidence of the fact that a settlement agreement was conclud-
ed before a mediator should, in the interests of the parties, show beyond 
doubt that mediation was carried out before specific persons in a specific 
case and on a specific date, together with a statement that a settlement cov-
ering all or part of the dispute was concluded before a mediator and not, 
for example, in the context of subsequent negotiations. This procedure can, 
in practice, prevent potential evidentiary problems associated with seek-
ing to enforce a settlement, saving time and costs. In the case of an AI 
acting as a mediator, corroborating evidence could be an attestation from 
the institution that managed the mediation or, under Article 4(1)(b)(iv) 
of the Convention, a record of the course of the mediation, e.g. in the form 
of electronic correspondence on the ODR platform.

The above evidence of the fact that a mediated settlement agreement has 
been concluded, in addition to the discussed prerequisites for the application 
of the Convention is, counter-intuitively, not exhaustive for the conclusion 
of a valid and effective settlement agreement that would make it enforceable. 
Indeed, the other conditions are catalogued in the form of negative grounds 
indicated in Article 5 of the Convention. Although they constitute a cat-
alogue of objections whose consideration by the competent authority may 
lead to the refusal of enforceability of a settlement agreement, they nev-
ertheless need to be taken into account in advance during the mediation 
and settlement process to prevent potential objections formulated at the re-
quest of a party or taken into account by the competent authority of its own 
motion in the State of enforcement.

Article 5 of the Singapore Convention regulates a catalogue of grounds 
for refusal to enforce a settlement agreement, which may be taken into ac-
count by the competent authority of the Parties to the Convention upon 
request and based on evidence presented by the party against whom en-
forcement is sought (Article 5(1) of the Convention) or of its own motion 
(Article 5(2) of the Convention). It is both exhastive and general in nature, 
providing the enforcement authority with the flexibility to further specify 
the grounds it contains.8 This is because the competent authority first assess-
es of its own motion the grounds for the admissibility of the Convention’s 
provisions, arising from Article 1(1), then the formal requirements set out 
in Article 4 and finally, either of its own motion or at the request of a party, 
the conditions under Article 5 of the Convention.

The first reason for refusal to enforce a settlement upon application is 
the lack of legal capacity of a party to the settlement agreement (Article 5(1)

8 See UNCITRAL, Report of Working Group II (Arbitration and Conciliation) on the work 
of its forty-ninth session, New York, 27 June – 15 July, 2016, U.N. Doc. A/CN.9/861, p. 17.
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(a) of the Convention). The second reason is related to the defectiveness 
of the legal transaction when it is null and void, inoperative or incapable 
of being performed under the law to which the parties have validly sub-
jected it or, failing any indication thereon, under the law deemed applicable 
by the competent authority of the Party to the Convention (Article 5(1)(b)
(i) of the Convention). A further reason is the allegation that the content 
of the settlement agreement is not binding or final according to its terms 
(Article 5(1)(b)(ii) of the Convention), e.g. as a result of the non-fulfilment 
of a condition9 or deadline. What matters is therefore only the express state-
ments of the parties included in the content of the settlement agreement 
and not external circumstances relied upon by the parties and not directly 
apparent from the content of the agreement [Schnabel 2019, 46-47], such 
as the belief that the negotiation process has not been concluded so far 
and the settlement agreement is only part of an ongoing mediation. Raising 
the allegation that the settlement agreement would not be binding and fi-
nal, even though this is not apparent from its content, would not fall with-
in the aforementioned grounds. The allegation would then be destructive, 
resembling an action to establish the existence or non-existence of a legal 
relationship (concluded settlement agreement) in the course of ensuring its 
enforceability. The only exception relating to extrinsic circumstances not 
mentioned in the content of the settlement agreement, which is another 
premise indicated in Article 5(1)(b)(iii) of the Convention, is the invoca-
tion of the fact that a subsequent settlement agreement modifying the orig-
inal content of the document has been concluded. The competent authority 
should in such a case, in accordance with the aforementioned provision, ad-
mit evidence of a final settlement. Further grounds are related to the allega-
tion of the fulfilment of the obligations arising from the content of the settle-
ment agreement (Article 5(1)(c)(i) of the Convention) and the interpretation 
of its provisions to the extent that they are not clear or comprehensible 
(Article 5(1)(c)(ii) of the Convention). The interpretation of the provisions 
of the settlement agreement is objective in nature and should be undertak-
en from the perspective of the competent authority not only at the request 
of a party but, above all, of its own motion in order to ensure that the agree-
ment can be implemented precisely and without the possibility of modify-
ing unclear provisions of the content of the agreement before the competent 
authority, which would deprive the agreement of its initial character – con-
cluded before a mediator and not before the competent authority by way 
of modification. It should only be mentioned that this condition does not 
entitle the competent authority to refuse to ensure the enforceability of a set-
tlement agreement which is formulated in a language other than an official 

9 See UNCITRAL, Report of Working Group II (Dispute Settlement) on the work of its sixty-
eighth session, New York, 5-9 February, 2018, U.N. Doc. A/CN.9/934, p. 9.
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language of a Party to the Convention, as Article 4(3) of the Convention 
allows the competent authority to require a translation into such a language. 
The next prerequisite indicated in Article 5(1)(d) of the Convention allows 
a party to raise an objection that enforcement of the settlement agreement 
would be contrary to its terms. It thus introduces a further ground in ad-
dition to non-binding or non-final provisions of the settlement agreement 
the allegation that it would be contrary to the terms of the settlement agree-
ment to make it enforceable. The reference to the provisions of the settle-
ment agreement makes it clear that what is at issue are circumstances in-
dicated in and arising solely from the content of the settlement agreement 
and not from extrinsic circumstances raised by a party. Undoubtedly, the in-
dicated premise is of a highly general nature10 and thus laying the founda-
tions for an unforeseen catalogue of consequences determined by the dif-
ferent legal solutions in force in the legal systems of the various Parties to 
the Convention. However, it is indicated that it refers to dispute settlement 
clauses included in the content of the settlement agreement and referring, 
for example, to arbitration or excluding the application of the provisions 
of the Singapore Convention11 [ibid., 49].

The last two grounds listed in Article 5(1)(e) and (f) of the Convention 
are essentially duplicative. On the one hand, they refer to a “serious 
breach” by the mediator of an unspecified catalogue of standards relating 
to the mediator’s function or to the mediation conducted, without which 
a party would not have concluded the settlement agreement (Article 5(1)
(e) of the Convention). On the other hand, they concretise two standards 
relating to the mediator, pointing to a breach of the principle of impartial-
ity and independence as grounds for a party to raise an objection of a fail-
ure by the mediator to disclose circumstances raising “justifiable doubts”, 
the non-disclosure of which materially impacted or unduly influenced 
the party, and without which failure that party would not have reached 
a settlement (Article 5(1)(f) of the Convention). The principle of impar-
tiality and independence establishes an independent standard relating to 
the mediator in the event that the mediator is not included in the “stan-
dards applicable to the mediator or mediation” referred to in Article 5(1)
(e).12 Both prerequisites are highly vague and thus unpredictable in their 

10 With regard to the rationale, the enforcement of the settlement agreement would be 
contrary to its terms and conditions – “it was agreed that that the wording was acceptable 
but might need further elaboration to provide a clear meaning and scope in accordance with 
the deliberations, as it should not inadvertently introduce defences not contemplated”, see 
UNCITRAL, Report of Working Group II (Dispute Settlement) on the work of its sixty-fifth 
session, Vienna, 12-23 September, 2016, U.N. Doc. A/CN.9/896, p. 18.

11 Ibid., pp. 17-18.
12 See UNCITRAL, Report of Working Group II (Dispute Settlement) on the work of its sixty-

sixth session, New York, 6-10 February, 2017, U.N. Doc. A/CN.9/901, p. 16.
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effect, providing an open door to challenge the fact that a settlement has 
been reached by invoking procedural failures in the correctness of the me-
diation and the mediator’s function. This may raise concerns about the steps 
taken by the competent authority to establish the validity of the allegations 
raised, not to mention the time required and the complexity of the issues 
to be resolved. Their determination calls for a series of evidence-gathering 
measures to be taken, ranging from the determination of the standards ap-
plicable at the time of the mediation and settlement, which is almost impos-
sible unless indicated by the parties, to the fact and degree of their breach, 
to the determination of the causal link between their breach and the con-
clusion of the settlement, including the examination of the level of “material 
impact” of the fact of breach on the party’s decision to enter into the set-
tlement agreement. This procedure would require interviewing the parties 
as well as the mediator breaching the fundamental, especially from the point 
of view of trade secrets, principle of confidentiality of mediation in order 
to establish a breach of standards. It should be noted that the two grounds 
mentioned are extremely capacious and restrictive in their potential effects, 
potentially leading to a refusal to ensure the enforceability of the settlement 
agreement, becoming a tool of procedural obstruction with immense poten-
tial. No analogous grounds are provided for in the text of Directive 2008/52/
EC, which refers to mediation standards such as voluntariness (Article 3(a)) 
impartiality (Article 3(b)), confidentiality (Article 7) and the rest to the in-
ternal regulations in force in the Member States by imposing an obligation 
on them (Article 4) to ensure apropriate quality of mediation [Dąbrowski 
2022, 5-19] without specifying sanctions for violation of such standards. 
The question is whether or not the autonomy of the will of the parties 
and the need to protect the process of self-determination, as well as the per-
missible minimum function of the mediator in the mediation process, are 
limited by being ranked lower than the standards of the conducted pro-
ceedings. The view that “grounds for refusing enforcement should focus 
on the conduct of the parties and not on the conduct of the conciliators”13 
is justified. It seems that how the grounds expressed in Article 5(1)(e), (f) 
of the Convention are formulated constitutes an excessive and at the same 
time unnecessary formalism, which in practice may become a key tool 
in the event of a desire to undermine an effectively concluded settlement 
agreement or a tool of procedural obstruction, and which could be re-
placed by the content of Article 5(1)(b)(i) referring to defects in the dec-
laration of intent. The extensive catalogue of grounds contained in Article 
5(1) of the Singapore Convention, despite its exhaustive catalogue, may be 
a gateway to turning the procedure for ensuring the enforceability of a set-
tlement agreement into a formalised and costly process that will be more 

13 Ibid., p. 14.
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time-consuming than ensuring the enforceability of a pre-Convention settle-
ment [Abramason 2019, 11].

The last two grounds for refusing to enforce a mediated settlement are 
taken into account routinely and are not questionable because of their 
reference to the law applicable in the state where the party seeks enforce-
ment of the settlement. Pursuant to Article 5(2)(a), the competent author-
ity of a Party to the Convention may refuse to enforce a settlement agree-
ment when enforcing it would be contrary to the public policy of that Party 
or when the dispute lacks the capacity to be settled and cannot be settled 
through mediation in accordance with the law of a Party to the Convention. 
Naturally, this may lead to a discrepancy related to the possibility of en-
forcing a settlement in one Convention signatory State and refusing to en-
force it in another, due to the violation of the different values in force there 
on which the legal order of the country is based.

Article 6 of the Convention does not establish a stand-alone ground 
for refusing to enforce a settlement agreement, but it does create the possibil-
ity of deferring a decision on its enforcement where an application or claim 
relating to the settlement agreement that may affect its enforcement has been 
made to a court, arbitral tribunal or another competent authority. Although 
it is not implicit in the Singapore Convention, the application or claim may 
relate to the substance or content of the settlement, its annulment, the en-
forcement of the same settlement but in another country, or be a parallel 
enforcement application.14 This provision is therefore not limited to situa-
tions where the application or claim is made in the same State that is Party 
to the Convention, although it does not regulate the effect of a postpone-
ment. It should be borne in mind, however, that a settlement under Article 
3(2) of the Convention enjoys the force of res judicata having regard to 
the regulations applicable in the legal system of a Party to the Convention. 
Subsequent procedure as a result of the postponement may be determined 
by the private international law rules on the recognition of foreign judg-
ments [Chong and Steffek 2019, 478] deciding an application or claim relat-
ed to a settlement or the recognition of arbitral awards under the New York 
Convention.

CONCLUSION

Working out a settlement agreement acceptable to the parties in the medi-
ation increases the probability of its implementation. However, the Singapore 
Convention constitutes a useful “protective umbrella” in the hands of the parties 

14 UNCITRAL, Report of Working Group II (Dispute Settlement) on the work of its sixty-fifth 
session, Vienna, 12-23 September, 2016, U.N. Doc. A/CN.9/896, p. 21-22.
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to the settlement, in the event that cooperation based on mutual trust fails. 
It is an instrument that might not be used in the States that are Parties to 
the Convention, but not because its provisions generate legitimate uncer-
tainty, but exactly because it can be a sufficiently effective deterrent mech-
anism, safeguarding the certainty of international trade in commercial dis-
putes resolved through settlement agreements resulting from mediation. 
Unlike in the case of Directive 2008/52/EC, it is not aimed to create a legal 
framework and standards for mediation but an exhaustive yet flexible mech-
anism that takes into account, as far as possible, the dissimilarities of dif-
ferent legal systems, providing protection for the parties to the settlement 
agreement. The creation of an international legal instrument and the lack 
of established practice in its application naturally generates a number of po-
tential uncertainties, which tend to become apparent in the insufficient pre-
cision resulting from the flexibility of its provisions. This flexibility is deter-
mined by the attempt to take into account different legal traditions, giving 
rise to the temptation to formulate ever new uncertainties on the basis 
of its provisions, as if in search of creative solutions in mediation. Whilst 
this cannot be denied, as this article also confirms, any precise, “rigid” 
mechanism that does not provide a flexible margin adapted to the speci-
ficities of the legal systems concerned would be more likely to come un-
der fire than a common position developed through consultation. Therefore, 
how the potential of the Singapore Convention is realised depends on two 
factors. The first is the adequate approach of the parties to the settlement 
agreement and the mediator with regard to properly preparing, conducting 
and documenting the mediation process, together with the precise word-
ing of the settlement agreement that does not raise doubts and at the same 
time does not involve the subsequent waste of time in proving that a par-
ty has met the prerequisites for the application of the Convention, closing 
the door to potential evidentiary difficulties or objections possible under 
Article 5 of the Convention. This would be regardless of whether this takes 
the form of institutionalised mediation or of considering the reasonable-
ness of the choice of law to which the settlement will be subject. Obviously, 
there would be added value in taking into account the regulations con-
tained in the legal system of the Party to the Convention where a party 
to the settlement could seek enforcement, which, incidentally, is in accor-
dance with Article 5(2) of the Convention, although this may seem addi-
tional time-consuming formalism and an argument against the Singapore 
Convention. The second factor on which its potential depends is the pro-
vision of an adequate domestic legal framework to establish the procedure 
for invoking the settlement agreement and ensuring its enforceability in ac-
cordance with the rules of procedure applicable in a state that is a signa-
tory of the Singapore Convention and under the terms of the Convention 
(Article 3). Given the activity of the parties to the settlement and the Parties 
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to the Singapore Convention, and leaving aside any shortcomings of the that 
Convention, the increase in the number of settlement agreements resulting 
from mediation and the decrease in the number of court cases for non-per-
formance before the competent authorities of the Parties to the Convention 
will be indicative of its ultimate success. Indeed, the Convention cannot be 
regarded as the proverbial “Trojan horse” as long as the parties take care 
of the quality of the mediation themselves, taking into account all the evidence 
of the settlement before the mediator and the conditions for its effectiveness.

REFERENCES

Abramson, Harold. 2019. “New Singapore Convention on Cross-Border Mediated 
Settlements: Key Choices.” In Mediation in International Commercial and Investment 
Disputes, edited by Catharine Titi, and Katia Fach-Gomez, 1-31. Oxford University 
Press. http://dx.doi.org/10.2139/ssrn.3262887

Alexander, Nadja M., and Shouyu Chong. 2022. “Leading the Way for the Recognition 
and Enforcement of International Mediated Settlement Agreements: The Singapore 
Convention on Mediation Act 2020.” Singapore Academy of Law Journal 34, SAcLJ 
1:1-50. https://ssrn.com/abstract=4174670

Chong, ShouYu, and Felix Steffek. 2019. “Enforcement of international settlement agree-
ments resulting from mediation under the Singapore convention - Private interna-
tional law issues in perspective.” Singapore Academy of Law Journal 31, no. 31:448-86. 
https://ink.library.smu.edu.sg/sol_research/2943

Clark, Bryan, and Tania Sourdin. 2020. “The Singapore Convention: A Solution in Search 
of a Problem?.” Northern Ireland Legal Quarterly 71, no. 3:481-99. https://doi.
org/10.53386/nilq.v71i3.558

Dąbrowski, Marek. 2022. “Assessment of the Correct Implementation of Article 4 
of Directive 2008/52/EC of 21 May 2008 on Some Aspects of Mediation in Civil 
and Commercial Matters in the Polish Legal System.” Krytyka Prawa. Niezależne 
studia nad prawem 14, no. 3:5-19. https://doi.org/10.7206/kp.2080-1084.537

Kożuch, Małgorzata. 2023. “Konwencja singapurska o mediacji w międzynarodowym 
obrocie cywilnym i handlowym.” In Prawne zagadnienia międzynarodowego obro-
tu cywilnego i handlowego, edited by Edyta Figura-Góralczyk, Radosław Flejszar, 
Bogusława Gnela, et al., 275-90. Warszawa: C.H. Beck.

Schnabel, Timothy. 2019. “The Singapore Convention on Mediation: A Framework 
for the Cross-Border Recognition and Enforcement of Mediated Settlements.” 
Pepperdine Dispute Resolution Law Journal 19, no. 1:1-60. http://dx.doi.org/10.2139/
ssrn.3239527

Staute, David J., and Alexis N. Wansac. 2021. “The Singapore Convention – Not Much 
There, There.” ITA In Review 3, no. 1:32-56. https://itainreview.org/articles/2021/
vol3/issue1/the-singapore-convention-not-much-there.html

http://dx.doi.org/10.2139/ssrn.3262887
https://ssrn.com/abstract
https://ink.library.smu.edu.sg/sol_research/2943
https://doi.org/10.53386/nilq.v71i3.558
https://doi.org/10.53386/nilq.v71i3.558
https://doi.org/10.7206/kp.2080-1084.537
http://dx.doi.org/10.2139/ssrn.3239527
http://dx.doi.org/10.2139/ssrn.3239527
https://itainreview.org/articles/2021/vol3/issue1/the-singapore-convention-not-much-there.html
https://itainreview.org/articles/2021/vol3/issue1/the-singapore-convention-not-much-there.html



