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Abstract. The article presents a review of the judicial decisions of the Supreme
Administrative Court in the field of corporate income tax in 2019-2022. It emphasis-
es the importance of the Supreme Administrative Courts judicial decisions in shap-
ing and interpreting tax law. Tax legislation and the interpretation of tax law cannot
be fully considered without taking into account the importance of the judicial decisions
of administrative courts. Court judgments, although they are not sources of law, have
a significant impact on the structure of corporate income tax. The review of the case
law of the Supreme Administrative Court is therefore crucial in this respect for under-
standing its impact on the structure of tax law and shaping the tax policy of the state.
The analysis of judicial decisions shows a desire to extend the protection of individual
rights and tax justice, as well as limit the practices of tax authorities and restore unjust-
ly deprived rights of taxpayers.
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INTRODUCTION

In Article 87 of the Constitution of the Republic of Poland, the con-
cepts of a closed catalogue of sources of law' were adopted. However, this
does not limit the possibility of making legal acts created by the adminis-
trative judiciary in specific judicial situations [Gomulowicz and Maczynski
2022, 222]. The closure of the catalogue of sources of law applies only
to the sources of written law and does not mean that it cannot be supple-
mented with other sources of law [Matecki 2003, 63]. Polish administrative

1 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 1997, No. 78, item
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courts have numerous objective reasons for substituting the legislator, who,
in many cases, adopts defective solutions in the field of tax law [Idem 2005,
249]. This applies primarily to situations in which there is a need to: 1) spec-
ify the content of general concepts used in the field of tax law; 2) clarify de-
fective tax regulations; 3) adopt a resolution of the Supreme Administrative
Court [Gajewski 2022, 87] performing an explanatory function in the field
of the correct application of tax law.

Supervision over the judicial decisions of provincial administrative courts
in matters of tax liabilities and other monetary benefits to which tax regula-
tions apply, and on the enforcement of monetary benefits falls within the ju-
risdiction of the Financial Chamber of the Supreme Administrative Court.?
For the purposes of this article, the judicial decisions of the Financial
Chamber of the Supreme Administrative Court in the field of corporate in-
come tax in 2019-2022 were analysed (Table 1). The subject of the analysis
was the materials contained in the annual Information on the activities of ad-
ministrative courts, which is a material form of fulfilling the information ob-
ligation of the President of the Supreme Administrative Court on the activi-
ties of administrative courts.

1. JUDICIAL DECISIONS OF THE SUPREME ADMINISTRATIVE
COURT IN THE FIELD OF CORPORATE INCOME TAX

Tax legislation and systemic solutions regarding the interpretation of tax
law cannot be considered without determining the importance of the judicial
decisions of administrative courts. Although court judgments are not sourc-
es of tax law, they significantly affect the structures of corporate income tax.
Considering the above, an analysis of the judicial decisions of the Supreme
Administrative Court in the field of corporate income tax becomes justi-
fied and purposeful. It affects the construction of tax law and the shaping
of the state’s tax policy.

The data presented in Table 1 shows that cases in the field of corporate
income tax in the years 2019-2022 constituted from 7% to 9% of all cases
received by the Financial Chamber of the Supreme Administrative Court.

Table 1. Information on the Supreme Administrative Court’s judicial decisions
in the field of corporate income tax in 2019-2022

2 Act of 25 July 2002, the Law on the system of administrative courts, Journal of Laws item
2492 as amended, Article 39.
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1) Expenditure on catering services as tax costs
(judgment of the Supreme Administrative Court
of 8 January 2019, ref. no. II FSK 3524/16).
2) Special economic zones (judgments of the Supreme
Administrative Court: of 5 March 2019, ref. no. II
FSK 780/17; of 12 August 2019, ref. no. II FSK
2998/17).
3) Guarantee deposit (judgments of the Supreme
Administrative Court: of 11 April 2019, ref. no. II
FSK 79/17; of 10 September 2019, ref. no. II FSK
839/18).
4)Employees serving as members of supervisory
5650 boards (judgment of the Supreme Administrative
o acasesjl‘s Court of 28 May 2019, ref. no. IT FSK 1585/17).
+16 el?cﬁions 5)Revenue from the establishment of a gratuitous
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tion of prg— Administrative Court of 14 August 2019, ref. no.
ceedings IT ESK 33?6/17). .
6) Uncollectible or redeemed receivables and

tax-deductible costs (judgment of the Supreme
Administrative Court of 24 July 2019, ref. no. II
FSK 2841/17).

7)Implementation of the matching principle of ex-
penses with revenues (judgment of the Supreme
Administrative Court of 2 August 2019, ref. no. II
FSK 2612/17).

8) Gratuitous performance of the function of a mem-
ber of the companys management board as tax-
able revenue from gratuitous services (judgment of
the Supreme Administrative Court of 30 October
2019, ref. no. IT FSK 3717/17).
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5

2020

4803 cassa-
tion appeals
+ 49 pe-
titions for
resumption
of proceed-
ings

421

9%

1) Admissibility of excluding from tax-deductible
costs of expenses for the acquisition of intangible
services incurred by the taxpayer for contractors
(judgment of the Supreme Administrative Court
of 23 January 2020, ref. no. II FSK 1750/19).

2) Tax-deductible costs, correction invoices, com-
pensating adjustment (judgment of the Supreme
Administrative Court of 30 January 2020, ref. no.
IT FSK 191/19).

3)Date of revenue arising from the contract for us-
ing security - financial service (judgment of the
Supreme Administrative Court of 3 March 2020,
ref. no. IT FSK 783/19).

4) Monetary benefits of the founder to the founda-
tion made based on the foundation act for the
implementation of the foundation’s objectives and
the donation agreement (judgment of the Supreme
Administrative Court of 10 March 2020, ref. no. II
FSK 3179/18).

5)License fees for a personally affiliated company
as tax-deductible costs (judgment of the Supreme
Administrative Court of 9 May 2020, ref. no. II
FSK 2900/19).

6) Expertises and opinions, eligible costs for the pur-
poses of research and development relief (judg-
ment of the Supreme Administrative Court of 8
July 2020, ref. no. IT FSK 1264/18).

7) Legal and tax consequences of selling all rights and
obligations of a general partner in a limited part-
nership (judgment of the Supreme Administrative
Court of 14 July 2020, ref. no. II FSK 3017/19).

8) Conversion of own receivables into shares (judg-
ment of the Supreme Administrative Court of 18
August 2020, ref. no. II FSK 2083/19).

9) Exchange rate for invoice correction (judgment of
the Supreme Administrative Court of 25 August
2020, ref. no. IT FSK 1153/18).

10) Resignation from remuneration by a member of the
management board and revenue from gratuitous
benefits (judgment of the Supreme Administrative
Court of 13 October 2020, ref. no. IT FSK 991/18).

11) Resignation of a partner from a partnership (judg-
ment of the Supreme Administrative Court of 13
October 2020, ref. no. IT FSK 1614/18).

12) Passenger car insurance as a cost paid by the lessee
(judgment of the Supreme Administrative Court
of 18 November 2020, ref. no. II FSK 2781/19).

13) Tax-deductible costs and losses in current assets
(judgment of 19 November 2020, ref. no. II FSK
1841/18).
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5

2021

6079 cassa-
tion appeals
+55 petitions
for resump-
tion of pro-
ceedings

449

7%

1) Interest on ERDF funds (judgment of the Supreme
Administrative Court of 12 January 2021, ref. no.
IT FSK 1220/20).

2) Exemption of the cooperative from taxation of in-
come from the rental of garages occupied by per-
sons who do not have the status of a member of
a housing cooperative (judgment of the Supreme
Administrative Court of 12 January 2021, ref. no.
II FSK 1034/19).

3)Documentation obligation, loan, and interest
(judgment of the Supreme Administrative Court
of 15 January 2021, ref. no. I FSK 2514/18).

4) Permanent separation of a component or periph-
eral part of a fixed asset (judgment of the Supreme
Administrative Court of 20 January 2021, ref. no.
II FSK 2254/18).

5)Remuneration for adapting the room by the
tenant as the owner’s tax expense (judgment of
the Supreme Administrative Court of 11 February
2021, ref. no. II FSK 3014/18).

6) Intermediate trade service, excluded from costs
(judgment of the Supreme Administrative Court
of 23 February 2021, ref. no. I FSK 2697/20).

7)R&D relief, adjustment of eligible costs (judgment
of the Supreme Administrative Court of 9 March
2021, ref. no. IT FSK 3178/18).

8)Revenue from the loan guarantee granted by the
parent company to related companies (judgment
of the Supreme Administrative Court of 9 March
2021, ref. no. IT FSK 2808/18).

9) The right to reduce the revenue from buildings
(judgment of the Supreme Administrative Court
of 5 May 5 2021, ref. no. IT FSK 1487/20).

10) The right to correction, limitation (judgment of
the Supreme Administrative Court of 12 May
2021, ref. no. IT FSK 3642/18).

11) Interest-free loan, gratuitous service (judgment
of the Supreme Administrative Court of 26 May
2021, ref. no. IT FSK 3527/18).

12) Exemption from corporate income tax on in-
vestment fund income - CFC (judgment of the
Supreme Administrative Court of 27 May 2021,
ref. no. IT FSK 59/20).

13)Lending institution, uncollectible receivables
(judgment of the Supreme Administrative Court
of 11 June 2021, ref. no. II FSK 3504/18).

14) Takeover of liabilities and tax-deductible costs
(judgment of the Supreme Administrative Court
of 20 July 2021, ref. no. II FSK 3738/18).
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5

2021

6079 cassa-
tion appeals
+55 petitions
for resump-
tion of pro-
ceedings

449

7%

15) The transaction price specified in the contract
(judgment of the Supreme Administrative Court
of 20 July 2021, ref. no. IT FSK 28/19).

16) Foreign legal entity (judgment of the Supreme
Administrative Court of 3 August 2021, ref. no. II
FSK 2939/18).

17)Beneficial owner (judgment of the Supreme
Administrative Court of 12 August 2021, ref. no.
IT FSK 126/19).

18) Calculating the limit of debt financing costs, above
which they are excluded from tax costs (judg-
ment of the Supreme Administrative Court of 26
October 2021, ref. no. IT FSK 976/21).

19) Exemption of income of foreign collective in-

vestment institutions (judgment of 25 November
2021, ref. no. II FSK 813/19).

2022

5,217 cassa-
tion appeals
+ 22 pe-
titions for
resumption
of proceed-
ings

458

78%

1) Planning services in the context of exemption
from Article 15e(1) on corporate income tax
(judgment of the Supreme Administrative Court
of 14 January 2022, ref. no. I FSK 987/19).

2)Data storage service on the server in the con-
text of withholding tax collection (judgment of
the Supreme Administrative Court of 19 January
2022, ref. no. IT FSK 1274/19);

3) Special economic zones (judgment of the Supreme
Administrative Court of 15 February 2022, ref. no.
IT FSK 1233/19).

4) Uncollectible ~receivables (judgment of the
Supreme Administrative Court of 5 April 2022,
ref. no. IT FSK 1833/19).

5) Acquisition utility certificates (judgment of the
Supreme Administrative Court of 17 May 2022,
ref. no. IT FSK 2386/19).

6) Rules for converting applied costs in foreign cur-
rencies pursuant to Article 15(1) on corporate
income tax - correction invoice (judgment of the
Supreme Administrative Court of 25 May 2022,
ref. no. IT FSK 2530/19).

7)Recognising the expense as a tax-deductible cost
(judgment of the Supreme Administrative Court
of 18 October 2022, ref. no. IT FSK 432/20).

8) An entity paying interest on the issue of bonds
to a non-resident as an obligation to collect and
pay withholding tax (judgment of the Supreme
Administrative Court of 16 November 2022, ref.
no. IT FSK 598/20).

Source: own study.
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2. ANALYSIS OF JUDICIAL DECISIONS ON CORPORATE INCOME
TAX IN 2019-2022

In 2019, the jurisprudence of the Supreme Administrative Court fo-
cused mainly on the following issues: 1) tax costs; 2) special economic
zones; 3) guarantee deposits; 4) revenues from the establishment of a gra-
tuitous transmission easement; 5) tax deductible costs; 6) implementation
of the matching principle of expenses with revenues; 7) revenues from gra-
tuitous services subject to taxation.

The Supreme Administrative Court, in its judgment of 8 January 2019,
considered that the purpose of representation costs is to create a certain im-
age of the taxpayer, create a good image of their company, activities, etc.,
create positive relationships. with contractors. When assessing whether
the costs are representative, it is necessary to look through the prism of their
purpose. If the sole or dominant purpose of the costs incurred is to create
such an image of the taxpayer, these costs are representative. Listing expens-
es for catering services and the purchase of food and beverages, including
alcoholic beverages, as examples of representative costs, does not mean that
these expenses must always be excluded from tax-deductible costs. They are
not costs only if they are representative in nature. The qualification of each
case should be separate, depending on its circumstances.’

Two judgments of the Supreme Administrative Court regarding special
economic zones are also worth mentioning. The judgment of 5 March 2019
shows that the income obtained from the sale of zonal products, in part
in which it would correspond to the value of non-zonal products and ser-
vices used in their production, may, in certain circumstances, be considered
as income obtained from business activities conducted in a special eco-
nomic zone. In the same circumstances, expenses incurred for the purchase
of these products and services should also be considered as tax-deductible
costs of this activity.*

However, in the judgment of 12 August 2019, the Supreme Administrative
Court ruled that a change in the legal status may lead to the decision los-
ing the binding force and thus to the abolition of the resulting individual
norm resulting from it or amendment of the act resulting from the indi-
vidual norm, but only if the new provisions provide so. Therefore, the leg-
islator cannot stop repealing or amending the previous act but must also
refer to the decisions issued on its basis in individual cases. The changing

3 Judgment of the Supreme Administrative Court of 8 January 2019, ref. no. IT FSK 3524/16,
Lex no. 2618815.

4 Judgment of the Supreme Administrative Court of 5 March 2019, ref. no. II FSK 780/17, Lex
no. 2641889.
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legislation regulating the activity of special economic zones did not contain
provisions that would specify new conditions for previously issued exemp-
tions in terms of time. It also did not make general changes to the permits
issued so far. These permits took the legal form of administrative deci-
sions; therefore, they were an administrative act that unilaterally, by the ac-
tion of the competent authority, resolved an individual matter. The issue
of changing the conditions, including the duration of exemptions, was left
to interested entities conducting business activity in the zones. Therefore,
this exemption did not become an exemption for an indefinite period only
because the new legislation did not provide for the issue of such permits.®

The judgment of 11 April 2019 is also noteworthy (ref. no. II FSK 79/17),
according to which the guarantee deposit is tax-neutral, which means that
it is neither a revenue nor a cost. On the other hand, the tax consequences
are related to the occurrence of circumstances entitling the creditor to be sat-
isfied with the deposit. The amount of the guarantee deposit received cannot
be considered a final receipt, unless there are circumstances entitling the de-
posit to be retained. Then, the amount paid as security for the concluded
contract loses its security character. Consequently, it cannot be doubted that
the expenses incurred for the guarantee deposit could not be deductible costs
since they were not definitively incurred but were incurred temporarily. In
the judicial decision of administrative courts, there is no doubt that the cost
incurred is a final expense.® In this situation, the provision of Article 15(1j)
(3) on corporate income tax, stating that the tax-deductible costs from taking
up shares in exchange for a contribution in a form other than an enterprise
or its organised part as at the date of taking up these shares are determined
in the amount actually incurred, not included in the tax-deductible costs, ex-
penses for their acquisition, could not be applied in the case, since the ex-
penses for the guarantee deposit were not actually (definitively) incurred.”

In 2020, the judgments of the Supreme Administrative Court referred
to the following issues: 1) excluding from tax-deductible costs of expenses for
the acquisition of intangible services incurred by the taxpayer for the con-
tractors; 2) tax deductible costs (compensating adjustment); 3) revenue aris-
ing from a contract for using security; 4) transfer of assets to the founda-
tion; 5) license fees for a personally affiliated company (tax-deductible
costs); 6) eligible costs for the purposes of R&D relief; 7) tax consequences

5 Judgment of the Supreme Administrative Court of 12 August 2019, ref. no. IT FSK 2998/17,
Lex no. 2769497.

6 Judgment of the Supreme Administrative Court of 20 April 2007, ref. no. II FSK 563/06, Lex
no. 389357; judgment of the Supreme Administrative Court of 28 April 2005, ref. no. FSK
1818/04, Lex no. 166056.

7 Judgment of the Supreme Administrative Court of 11 April 2019, ref. no. IT FSK 79/17, Lex
no. 2656077.
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of selling all rights and obligations of the general partner in a limited part-
nership; 8) conversion of own receivables into shares; 9) exchange rate
for invoice correction; 10) revenues from gratuitous benefits; 11) tax con-
sequences of the partner’s withdrawal from a partnership; 12) costs paid
by the lessee; 13) costs of obtaining revenues and losses in current assets.

In particular, the judgment of 14 July 2020 should be included
in the group of important judgments (ref. no. II FSK 3017/19) which
explains that the transfer of all rights and obligations of a partner
in a partnership to another person is related to the withdrawal of the trans-
ferring partner. All rights and obligations of a partner in a partnership may
be transferred to another person only after obtaining the written consent
of all other partners unless the partnership agreement provides otherwise.
Article 10 of the Commercial Companies Code® states that only all rights
and obligations may be disposed of. Therefore, the rights and obligations
of the shareholders cannot be separated. It is also not possible to dispose
of individual rights in partnerships, as trading in rights is not allowed due
to their relationship with the partner. The rule of indissolubility of a part-
ner’s rights and obligations determines the need to transfer all the part-
ner’s rights and obligations always as an indivisible (inseparable) whole.
In the event of transferring all the rights and obligations of a partner
in a partnership to an acceding partner, the set of rights and obligations
is transferred to the extent to which the partner appearing at the time
of the transfer is entitled. However, there may be cases in which there will
be no transferable rights in the company. In contrast, the rights resulting
from the withdrawal from the company will be vested in the former part-
ner after withdrawal from the company and due to the implementation
of the said withdrawal, and not due to the sale of rights in the existing com-
pany, with the consent of the partners. In addition, the transfer of all rights
and obligations of a partner in a partnership is regulated in Article 10 CCC,
while the withdrawal from the company is regulated in Article 65 CCC. The
hypotheses, premises and method of implementing the aforementioned pro-
visions are normatively separate and not the same. It follows from the above
that the normative concept of transferring to another person all the rights
and obligations of a partner in a partnership cannot be reasonably identified
with the normative concept of withdrawal of a partner from a partnership.’

In the judgment of the Supreme Administrative Court of 23 January
2020 (ref. no. FSK 1750/19), a decision was made that was important for
corporate income taxpayers regarding the inclusion of expenses incurred

8 Act of 15 September 2000, the Code of Commercial Companies Code, Journal of Laws
of 2024, item 18 as amended [hereinafter: CCC].

9 Judgment of the Supreme Administrative Court of 14 July 2020, ref. no. II FSK 3017/19, Lex
no. 3052524.
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for related entities as tax-deductible costs within the meaning of Article
11 on the corporate income tax. The Court emphasised that if there is no
doubt that the costs incurred are necessary to produce a product or pro-
vide services, the possibility of deducting them should not be limited. It was
noted that the expression “directly” used by the legislator means that ex-
penses for the acquisition of intangible services incurred by the taxpayer for
contractors are not subject to exclusion from tax-deductible costs pursuant
to Article 15e(1) in connection with Article 15e(11)(1) on the corporate in-
come tax, if these expenses have such a cause and effect relationship that
they determine, in the adopted business model, the acquisition or produc-
tion of a given type of goods or the provision of a specific type of service."

An important and permanent element of interest in the judicial decision
of the Supreme Administrative Court in 2021 was the issue of: 1) interest
on the funds from the European Regional Development Fund;'' 2) exemp-
tion of the cooperative from taxation of income from renting garages oc-
cupied by persons who do not have the status of a member of a housing
cooperative; 3) obligation to prepare tax documentation regarding the loan
agreement; 4) permanent separation of the component or peripheral part
of the fixed asset; 5) tax expenses of the owner of the premises; 5) exclu-
sion from the costs of services of affiliated entity; 6) adjustment of eligible
costs of R&D relief; 7) revenues from the loan guarantee granted by the par-
ent company to affiliated companies; 8) rights to reduce the revenue from
buildings; 9) limitation as excluding the right to correction; 10) non-inter-
est-bearing loan; 11) exemption from corporate income tax of the invest-
ment fund (CFC); 12) tax costs of lending institutions (bad debts); 13) costs
of obtaining income (takeover of liabilities); 14) prices; 15) foreign legal en-
tities; 16) beneficial owner (17); calculation of the limit of debt financing
costs, excluded from tax costs; 18) exemption of income of foreign collective
investment institutions.

In its judgment of 25 November 2021 (ref. no. II FSK 813/19) the Supreme
Administrative Court decided that collective investment institutions equiva-
lent to Polish closed-end investment funds and specialised open-end invest-
ment funds operating with restrictions may, in principle, invest in tax-trans-
parent companies. However, the income generated from these investments
is not exempt and is subject to taxation as income from business activi-
ties,'”” some of them as revenues from capital gains.”” Exemption specified

10 Judgment of the Supreme Administrative Court of 23 January 2020, ref. no. II FSK 1750/19,
ONSAiIWSA 2021, No. 1, item 5.

11 Hereinafter: ERDF.

12 Act of 15 February 1992, the Corporate Income Tax, Journal of Laws of 2025, item 278 as
amended, Article 5(3).

13 Tbid., Article 7b(1)(4).
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in Article 17(1)(58) on corporate income tax applies only to income that
is obtained from investing funds in securities, financial instruments and oth-
er (than shares in tax-transparent companies) property rights."

However, in another judgment, the Supreme Administrative Court dis-
agreed with the position presented by the body of the Director of the National
Tax Information® and by the court of first instance, which was based on
the statement that “to the income within the meaning of Article 24a on
corporate tax income will not apply, as is the case with the income deter-
mined in accordance with Article 7(2) of this Act, the objective exemption
pursuant to Article 17(1)(57) on corporate income tax.” In other words,
as the Director of the National Tax Information stated in the conclusion
of his considerations, “the income of a controlled foreign company reported
by the Fund does not benefit from the exemption referred to in Article 17(1)
(57) on corporate income tax, because the income determined in accor-
dance with Article 7(2) is exempt under this provision and not the income
referred to in Article 24a of this Act” The Supreme Administrative Court
stated that this thesis does not find any confirmation in the text of the Act,
nor can it be interpreted by applying a systemic interpretation or other types
of interpretation. The Supreme Administrative Court also found that Article
24a does not constitute a derogation from the principle expressed in Article
7(1) on corporate income tax because this provision also mentions income,
only that it is determined according to a specific methodology. In the opin-
ion of the Supreme Administrative Court, pursuant to the reservation con-
tained in Article 7(2) on corporate income tax does not follow that Article
17(1)(57) of this Act used a different concept of income than in Article 24a,
i.e., that the income within the meaning of Article 17(1)(57) on corporate
income tax constituted a category separate from income within the meaning
of Article 24a of this Act. It follows that the income referred to in Article
24a on corporate income tax may benefit from the exemption specified
in Article 17(1)(57) on corporate income tax.'s

The Supreme Administrative Court, in its judgment of 9 March
2021 (ref. no. II FSK 2808/18) indicated that pursuant to Article 11(1)
and (4) and (5) in connection with Article 12(1)(2) on corporate income
tax, it follows that the revenue from a loan guarantee granted by the par-
ent company to affiliated companies can only be obtained by the beneficiary
of the guarantee and not by the guarantor. In Article 5(2)(8) and Article 5(5)

14 Judgment of the Supreme Administrative Court of 25 November 2021, ref. no. IT FSK 813/19,
ONSAiWSA 2022, No. 3, item 40.

15 Letter of 24 May 2018 issued by Director of the National Tax Information, 0114-KDIP2-
2.4010.131.2018.1.AM, http://sip.mf.gov.pl [accessed: 27.11.2023].

16 Judgment of the Supreme Administrative Court of 27 May 2021, ref. no. II FSK 59/20, Lex
no. 3199342.
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and Article 170(1) and (2) of the Act of 29 August 1997, the Banking Law,"”
there is a sanction prohibiting collecting remuneration (commission) for
granting a guarantee by organisational units other than banks.'

The judgment of the Supreme Administrative Court of 9 March 2021 also
remains noteworthy (ref. no. II FSK 3178/18). The aforementioned decision
stated that the adjustment of tax-deductible costs should be made on an on-
going basis. The fact that the legislator has not regulated this matter cannot
be a reason to adopt a solution unfavourable to the taxpayer. In the opinion
of the Supreme Administrative Court, the obligation to separate the costs
of research and development activities also includes the accounting reflec-
tion of the adjustments made to the eligible costs, both in minus and in plus.
Therefore, the reduction of the relief for research and development activi-
ties occurs not through global summaries of amounts but through a precise
illustration of the method of spending eligible costs appropriately reduced
or increased due to, for example, correction invoices received. According
to the Supreme Administrative Court, clearly in Article 18d(5) on corpo-
rate income tax, it was emphasised that the eligible costs to be deducted
cannot be reimbursed in any form. This, therefore, applies to all kinds of sit-
uations in which the taxpayer receives a subsidy (reimbursement of funds)
that is used to cover eligible costs and not about a subsequent correction
of these costs, as claimed by the interpretative authority. The Court also stat-
ed that the purpose of the provision of Article 18d(5) on corporate income
tax is to exclude covered expenses from the basis for calculating the tax re-
lief in the economic sense from funds other than the taxpayer’s own funds."”

In the case resolved by the judgment of 15 January 2021 (ref. no. II
FSK 2514/18) the Supreme Administrative Court stated that in the value
of the transaction in the light of Article 9a(1)(1) and Article 9a(1d) on cor-
porate income tax, both the value of the money transferred to the borrower
(capital) and the sum of interest due constituting remuneration for granting
the loan should have been recognised in the case of the loan agreement.”

However, in the judgment of 5 May 2021 (ref. no. II FSK 1487/20)
the Supreme Administrative Court indicated that the regulation con-
tained in Article 24b(10) on corporate tax income does not apply to situ-
ations in which the taxpayer of income tax on buildings does not directly
or indirectly hold in other companies shares in the capital or voting rights

17° Act of 29 August 1997, the Banking Law, Journal of Laws of 2018, item. 2488 as amended.

18 Judgment of the Supreme Administrative Court of 9 March 2021, ref. no. II FSK 2808/18,
ONSAiIWSA 2021, No. 5, item 77.

19 Judgment of the Supreme Administrative Court of 9 March 2021, ref. no. IT FSK 3178/18, Lex
no. 3157771.

20 Judgment of the Supreme Administrative Court of 15 January 2021, ref. no. IT FSK 2514/18,
Lex no. 3117883.
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in controlling, decision-making or managing bodies, or shares or rights
to participate in profits or assets or their prospects, including participation
units and investment certificates.”

An important issue was also raised in the judgment of 20 July 2021 (ref.
no. IT FSK 28/19). The main dispute in the case focused on the correct inter-
pretation of the provisions of substantive law, in particular Article 14(1) on
corporate income tax. Pursuant to this provision, the revenue from the dis-
posal of goods, property rights or the provision of services is their value
expressed in the price specified in the contract. However, if the price, with-
out justified economic reasons, differs significantly from the market value
of these goods, rights or services, the tax authority determines this revenue
in the amount of the market value. The position of the applicant is based on
the adoption of such an interpretation of this provision, according to which
the binding factor for determining the amount of revenue is only the price
expressed in the contract agreed by the parties to a given transaction, re-
gardless of the provisions of the sales contract, as well as other agreements
of an obligatory nature accompanying it, which directly modify the mutu-
al obligations of its parties. Meanwhile, the literal provision of the analysed
provision shows that the revenue is the value of goods, property rights or
services expressed in the price specified in the contract. Therefore, when
interpreting this provision, an appeal cannot be omitted when determin-
ing the revenue from the sale of goods and property rights to their value,
which is to be reflected in the price specified in the contract. In addition,
as follows from the second sentence of Article 14(1) on corporate income
tax and Article 14(2) on corporate income tax, in accordance with the will
of the legislator, the amount of income from this title is to correspond
to the market value of the goods, rights or services sold.””

In 2022, the last year of the analysed cases, the judicial decision
of the Supreme Administrative Court focused on the following issues: 1) ex-
emptions from Article 15e(1) on corporate income tax; 2) withholding tax
collection in the case of data storage services on the server; 3) special eco-
nomic zones; 4) uncollectible receivables; 5) acquisition of utility certifi-
cates; 6) rules for converting costs incurred in foreign currencies pursuant
to Article 15(1) on corporate income tax; 7) recognition of the expense as
a tax-deductible cost; 8) obligation to collect withholding tax by the entity
paying interest on the issue of bonds to a non-resident.

21 JTudgment of the Supreme Administrative Court of 6 May 2021, ref. no. II FSK 1487/20, Lex
no. 3284632.

22 Judgment of the Supreme Administrative Court of 20 July 2021, ref. no. II FSK 28/19, Lex
no. 3217781.
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The judgment of the Supreme Administrative Court of 16 November
2022 seems particularly important (ref. no. II FSK 598/20), which shows
that the provisions of agreements (conventions) on the avoidance of dou-
ble taxation in the field of interest apply only if the entity receiving inter-
est has the status of a beneficial owner, i.e. an entity whose right to dis-
pose of the payment received is not only formal in nature. This means that
the agreement’s provisions can only be applied to the final recipient of the in-
terest, who, as the actual recipient, is the “beneficial owner of the interest”.
A feature of the “beneficial owner of the interest” is the ultimate benefit
of the right to interest. Therefore, the point is not that the “interest recip-
ient” should be a direct recipient, but that as a beneficial owner (and not
an intermediary), it should be a “person entitled” to interest, i.e. it should
be possible to independently decide on the allocation of the received re-
ceivable.” It should be emphasised here that the Corporate Income Tax Act
does not contain an equal definition of income, and in Article 12 on corpo-
rate income tax, only a partial definition was formulated, which is limited
to mentioning exemplary categories of events that are designators of the de-
fined concept and at the same time limiting this concept by indicating what
is not considered as revenue. At the same time, in Article 21(1) on corporate
income tax, it was assumed that the tax on obtaining income in the territory
of the Republic of Poland is 20% of income from interest paid to taxpay-
ers referred to in Article 3(2) on corporate income tax. Therefore, the literal
wording of this provision does not indicate that it is necessary to determine
whether the taxpayer to whom the interest is paid was the beneficial owner.
We cannot lose sight of the fact that in the light of Article 3(2) on corporate
income tax, income (revenues) generated in the territory of the Republic
of Poland by entities not having their registered office or management board
in the Republic of Poland are subject to taxation. However, this does not
mean that if the entity to which the interest is paid is not the beneficial
owner, no revenue is generated on their side, and consequently, there are no
grounds for applying Article 21(1)(1) on corporate income tax. This means
only that in relation to an entity that meets the conditions set out in Article
21(3)(1-3) on corporate income tax, the provided tax exemption cannot
be applied because it does not meet the last of the conditions, i.e. it is not
the beneficial owner of interest.** In the context of the aforementioned inter-
national agreements, this only means that since it is not possible to identify

23 Judgments of the Supreme Administrative Court of: 17 August 2022, ref. no. II FSK 3101/19,
Lex no. 3424927; of 26 July 2022, ref. no. II FSK 1230/21, Lex no. 3417791; of 14 April 2021,
ref. no. II FSK 508/19, Lex no. 3176496; of 13 December 2017, ref. no. II FSK 3188/15, Lex no.
2442921; of 16 September 2016, ref. no. IT FSK 2299/14, Lex no. 2120031; of 2 March 2016,
ref. no. II FSK 3666/13, Lex no. 2036649.

24 Act of 15 February 1992, the Corporate Income Tax, Article 21(3)(4).
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the beneficial owners of interest, the preferential tax rates or exclusions pro-
vided for in the double taxation agreements applicable to these entities can-
not be applied to these interests.”®

In the judgment of 25 May 2022 (ref. no. IT FSK 2530/19) the Supreme
Administrative Court stated, however, that the principle of converting costs
incurred in foreign currencies from Article 15(1) on corporate income tax
applies to the current conversion related to the date of incurring the cost.
Therefore, there is no justification not to use such a current conversion for
corrections. Therefore, applying the provision of Article 15(1) on corporate
income tax, it should be considered that the amounts expressed in foreign
currency in correction invoices (or other correction accounting documents)
received by the taxpayer should be converted at the average exchange rate
of the National Bank of Poland from the last business day preceding the date
of issuing the correction invoice (or other correction accounting document).?

Attention should also be paid to the judgment of the Supreme
Administrative Court of 19 January 2022 (ref. no. II FSK 1274/19) which
emphasised that the fees for the data storage service on the server are not
fees for the use or the right to use an industrial device within the mean-
ing of Article 21(1)(1) on corporate income tax, but the fees for the provi-
sion of the service. Therefore, they do not result in an obligation to collect
withholding tax pursuant to Article 26(1) on corporate income tax in con-
nection with Article 21(1)(1) on corporate income tax. Polish law considers
the hosting agreement an innominate contract. As indicated in the litera-
ture, it is necessary to exclude the appropriate application of the provisions
on the lease, tenancy or use agreement to this type of agreement because
the objects of these named agreements are defined in terms of identity. In
contrast, in the hosting agreement, the service provider provides only gener-
ically defined space on the server. The economic purpose of the aforemen-
tioned named agreements is also different. It involves the use of equipment,
while with a hosting agreement, the purpose is not only to make the server
space available but also to secure the data on it [Gotaczynski 2018, 571-81].
It is indicated that the hosting agreement is very similar to the service pro-
vision agreement” by providing access to data on the server and to the stor-
age agreement [Raczka 2009, 36], as its subject is to keep the data sent
by the service recipient in a non-deteriorated state (in the case of a stor-
age agreement, this obligation applies to movable goods, and in the case
of hosting - digital files). A reminder of the features of the hosting agree-

25 Judgment of the Supreme Administrative Court of 16 November 2022, ref. no. II FSK 598/20,
Lex no. 3486340.

26 Judgment of the Supreme Administrative Court of 25 May 2022, ref. no. IT FSK 2530/19, Lex
no. 3401329.

27 Act of 23 April 1964, the Civil Code, Journal of Laws of 2024, item 1061, Article 751.
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ment is necessary to determine whether the fee under this agreement, made
for the benefit of the service provider, meets the conditions for its inclu-
sion in the revenues for the use or the right to use an industrial device, in-
cluding a means of transport, commercial or scientific equipment referred
to in Article 21(1)(1) on corporate income tax.?®

CONCLUSION

The relationship between the legislative and judicial powers may be shaped
differently in individual legal systems. However, it should be clearly stated
that the legislative and judicial powers are closely correlated, which becomes
particularly visible in the field of legal norms relating to the issue of corporate
taxation. Polish administrative courts have numerous objective reasons for
substituting the legislator, which often takes defective solutions. This is main-
ly due to the lack of due diligence in the law-making process. Considering
the above, Polish tax law standards are very often ambiguous, inconsistent
and highly complex. This is where the interpretative role of Polish adminis-
trative courts begins. It should be clearly emphasised that the role of the ju-
dicial decision of administrative courts in the process of establishing tax law
in the field of corporate taxation is not limited only to clarifying undefined
issues or fulfilling the content of the general clause. Particularly import-
ant in this respect are the resolutions of the Supreme Administrative Court,
which unify case law and organise opinions on issues that raised discrepan-
cies and indicate the directions of decisions in the most complex cases.

The analysis of information on the judicial activities of administrative
courts in the field of corporate income tax in 2019-2022 clearly indicates
the use of judicial activities aimed at expanding the sphere of protection
of individual rights. This was reflected both in the judgments and reso-
lutions of the Supreme Administrative Court regarding tax equity, con-
sisting, among others, in limiting the practice of tax authorities based on
the in dubio pro fisco principle, rejecting the thesis on the autonomy of tax
law and restoring unjustly deprived rights of taxpayers.
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