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Abstract. Freedom of thought, conscience, and religion is a universally recognized
right, enshrined in human rights catalogues and the constitutions of democratic states
governed by the rule of law. This freedom is also protected in the 1997 Constitution
of the Republic of Poland, specifically in its second chapter. This paper aims to examine
Article 53 of the Polish Constitution and analyse the level of crimes that violate this
provision in Poland.
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INTRODUCTION

Freedom of thought, conscience, and religion is a universally recog-
nized right, enshrined in human rights charters worldwide. The Universal
Declaration of Human Rights of 1948, adopted in the aftermath of World
War II, established the protection for inherent dignity and inalienable rights
of man, including freedom of thought, conscience, and religion, as a fun-
damental goal of humanity. This Declaration laid the foundation for sub-
sequent conventions and international treaties designed to protect univer-
sal human rights. In democratic societies, the importance of safeguarding
religious freedom is widely acknowledged, and this freedom is enshrined
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in the constitutions of democratic nations, including Poland. This constitu-
tional recognition underscores the significance of religious freedom and en-
ables the establishment of systems to protect it. However, despite these com-
prehensive safeguards, the freedom of thought, conscience, and religion
is not always fully respected. In this context, the principle of proportionality
- considered a meta-principle of constitutional law — plays a crucial role.
It imposes certain limitations on governmental decisions that impact indi-
vidual rights and freedoms.

Cultural and religious diversity is increasingly common in the modern
world and is visible also within individual European countries. Globalization,
the war in Ukraine, migration, and the crisis facing the Catholic Church
in Europe reflect a clash of civilizations and religions, as described by S.
Huntington, underscoring the critical need to protect religious freedom.
Nation-states play a crucial role in this context, as they are responsible for
safeguarding religious freedom through their legal frameworks and institu-
tions [Mikolajczuk and Maksymiuk 2023, 7-8]. Actions that infringe upon
the freedom of religion and conscience may constitute criminal offences.
This article aims to examine the Polish legal framework concerning the con-
stitutional protection of freedom of conscience and religion. Furthermore,
it analyses the level of related crimes and the relevant legislation designed
to safeguard religious freedom.

1. FREEDOM OF CONSCIENCE AND RELIGION IN THE 1997
CONSTITUTION OF THE REPUBLIC OF POLAND

Article 53 (Chapter II) of the 1997 Constitution of the Republic of Poland'
constitutes the basic guarantee of religious freedom. It reads as follows:

1) Freedom of conscience and religion shall be ensured to everyone;

2) Freedom of religion shall include the freedom to profess or to accept
a religion by personal choice as well as to manifest such religion, ei-
ther individually or collectively, publicly or privately, by worshipping,
praying, participating in ceremonies, performing of rites or teach-
ing. Freedom of religion shall also include possession of sanctuaries
and other places of worship for the satisfaction of the needs of believ-
ers as well as the right of individuals, wherever they may be, to benefit
from religious services;

3) Parents shall have the right to ensure their children a moral and re-
ligious upbringing and teaching in accordance with their convictions.
The provisions of Article 48(1) shall apply as appropriate;

1 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 443
as amended.
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4) The religion of a church or other legally recognized religious organiza-
tion may be taught in schools, but other peoples’ freedom of religion
and conscience shall not be infringed thereby;

5) The freedom to publicly express religion may be limited only by means
of statute and only where this is necessary for the defence of State secu-
rity, public order, health, morals or the freedoms and rights of others;

6) No one shall be compelled to participate or not participate in religious
practices;

7) No one may be compelled by organs of public authority to disclose his
philosophy of life, religious convictions or belief.

The above provision guarantees freedom of conscience and religion to ev-
eryone, not just citizens of the Republic of Poland. This is not merely a vague
declaration; six subsequent paragraphs explicitly outline what freedom of reli-
gion involves. These are: manifestations of one’s religion, issues related to the
moral and religious upbringing and education of children, and religious ed-
ucation in schools. The provision also includes a limitation clause on the
freedom to publicly express one’s religion, a prohibition on forcing religious
practices on others, and the right to remain silent [Olszéwka 2016, 1248-249].
The doctrine indicates that safeguarding freedom of religion in the constitu-
tion was essential for protecting other freedoms. Thus, freedom of religion
is considered the fundamental freedom that “sustains the raison détre of other
freedoms deeply rooted in each person” and “is the first and indispensable
right of a human being” [Sobczyk 2001, 212-13]. It should also be emphasized
here that the constitutional provisions regarding religious issues were influ-
enced by the Concordat signed in 1993,> as well as the doctrine of the Catholic
Church [Krukowski 1993, 259-60; Maksymiuk and Szmulik 2023, 217].

The Constitutional Tribunal has also examined freedom of conscience
and religion, recognizing it as a fundamental and essential human right.
The Tribunal ruled that “the way in which freedom of conscience and reli-
gion is treated in the 1997 Constitution reflects respect for European dem-
ocratic standards, while also acknowledging Polish traditions, social condi-
tions, and the political changes that occurred before the Constitution was
adopted” (ruling of the Constitutional Tribunal 2009). As Potrzeszcz notes:
“[...] The Tribunal carried out a systematic analysis of constitutional provi-
sions regarding freedom of conscience and religion. Conscience is referenced
in the Preamble to the Constitution [...], as well as in Articles 48(1) [...],
85(3) [...], and 233(1) [...]; however, it is Article 53 that is undeniably cen-
tral to defining freedom of conscience and religion [...]”” The prominent po-
sition of this freedom in the catalogue of human rights is justified primarily

2 Concordat between the Holy See and the Republic of Poland, signed in Warsaw on 28 July
1993, Journal of Laws of 1998, No. 51, item 318.
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by its substantive significance and chronological priority, as noted by Sobczyk
(Ruling of the Constitutional Tribunal 2015) [Potrzeszcz 2023, 12-13].

Freedom of conscience and religion is a personal right closely tied to an
individuals identity. It allows each person to profess and practice their reli-
gion according to their own beliefs, whether publicly or privately. The protec-
tion of religious freedom is fundamentally linked to human dignity, as recog-
nized in Article 30 of the Polish Constitution. In other words, it results directly
from the constitutional principle of human dignity [Gradzka 2023, 297ff].

2. OFFENCES AGAINST FREEDOM OF CONSCIENCE AND
RELIGION IN POLAND

2.1. Offences under Article 194 of the Penal Code

Given its significance, freedom of conscience and religion receives spe-
cial legal protection, as it may be exposed to different forms of violations
or crimes. These offences are addressed in Chapter XXIV of the Polish Penal
Code.* The first prohibited act is religious discrimination. Pursuant to Article
194 of the Penal Code, anyone who restricts another person from exercising
their rights due to that person’s affiliation to a certain faith, or due to their reli-
gious indifference, is liable to a fine, the restriction of liberty or imprisonment
for up to 2 years. This provision directly relates to the constitutional principle
of equality and its corollary - the prohibition of discrimination [Gadzik 2021,
6]. It states clearly that discrimination cannot be perpetrated for any reason,
thus eliminating any circumstances that might justify it. This is a strict prohi-
bition. The Penal Code prescribes punitive measures to prevent religious dis-
crimination. The protection provided under this provision extends only to affil-
iations with religious groups or communities recognized by the state and whose
activities do not violate public order and morality [Gradzka 2023, 323].

Table 1. Police statistics on offences under Article 194 of the Penal Code

Year Number of initiated proceedings | Number of confirmed offences
2020 2
2019
2018
2017
2016
2015
2014
2013

TN SN NS e N RO I e I N
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3 Act of 6 June 1997, the Penal Code, Journal of Laws of 2024, item 17 as amended [hereinafter:
the Penal Code].
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Year Number of initiated proceedings | Number of confirmed offences
2012 1
2011
2010
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000
1999 3 1

Source: https://statystyka.policja.pl/st/kodeks-karny/przestepstwa-przeciwko-5/63489,
Dyskryminacja-wyznaniowa-art-194.html [accessed: 25.06.2024].

The data show that both the number of initiated proceedings and the
number of confirmed offences under Article 194, are minimal. Therefore, the
level of crime under this provision is low in Poland. Offences under Article
194 are material in nature. Since the legislator does not specify or prioritize
the rights of the injured party, any limitation of a right arising from Article
194 constitutes a violation of that Article. However, a certain set of such
rights can be inferred from civil law, particularly in matters of culture
and charity, or labour and business law, all of which stem from the principle
of equality [Gadzik 2021, 5-6]. These include, for example, restrictions on
establishing or running schools, limitations on the right to perform public
service, the right to fair remuneration for work performed, and the right
to professional advancement on equal terms [Makarska 2005, 87].

— = O[O | W =N ||
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Importantly, not every type of behaviour constitutes discrimination,
and not every limitation of a person’s rights implies discrimination. In some
cases, differentiation (when carried out in accordance with the principle
of equality) can provide equal opportunities, and does not constitute dis-
crimination. In this context, it is crucial to prove that the perpetrator’s ac-
tions were motivated by the religious affiliation (or lack thereof) of the in-
jured party [Gadzik 2021, 5; Paprzycki 2015, 103].

2.2. Offences under Article 195 of the Penal Code

Another offence defined in Chapter XXIV of the Penal Code is distur-
bance of a religious ceremony or mourning rites. Article 195 states: “§ 1.
Anyone who maliciously disturbs the public performance of a religious


https://statystyka.policja.pl/st/kodeks-karny/przestepstwa-przeciwko-5/63489,Dyskryminacja-wyznaniowa-art-194.html
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ceremony of a church or other religious association with regulated legal
status, is liable to a fine, the restriction of liberty or imprisonment for up
to 2 years. § 2. Anyone who maliciously interferes with a funeral, mourning
ceremonies or rites is liable to the same penalty”

Disturbance refers to an activity that interferes with or hinders the per-
formance of a religious ceremony (it can be both an act or omission). It may
include, for example, closing the doors to a church, attempting to demon-
strate or shout over the leader of a religious rite, or blocking the road during
a religious procession. A religious act can be defined as “any act of a reli-
gious nature, such as a worship service, prayer, blessing, meditation, con-
secration, baptism, wedding, procession, or pilgrimage,” provided it is per-
formed in a place and in a manner specified by the ceremonial practices
of a given faith [Kozlowska-Kalisz 2024].

Table 2. Police statistics on offences under Article 195 of the Penal Code

Year Number of initiated proceedings | Number of confirmed offences
2020 27 14
2019 30 25
2018 29 13
2017 37 16
2016 13 0
2015 14

2014 16 8
2013 11 12
2012 13 15
2011 12 11
2010 14 13
2009 6 12
2008 19 26
2007 13 17
2006 15 22
2005 27 16
2004 20 25
2003 21 44
2002 17 15
2001 16 12
2000 14 15
1999 14 23

Source: https://statystyka.policja.pl/st/kodeks-karny/przestepstwa-przeciwko-5/63491,
Przeszkadzanie-publicznemu-wykonywaniu-aktu-religijnego-lub-obrzedom-zalobnym-ar.
html [accessed: 25.06.2024].
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The level of crime under Article 195 of the Penal Code is visibly high-
er than that under Article 194; however, it is still relatively low. The number
of initiated proceedings ranged from 6 in 2009 to 37 in 2017, while the num-
ber of confirmed offences ranged from 0 in 2015 and 2016 to 44 in 2003.
There is no discernible trend indicating an increase or decrease in the number
of offences involving disturbance of religious ceremonies or mourning rites.

Under Article 195 of the Penal Code, for a perpetrator’s actions to be pe-
nalized, the religious ceremony must be conducted publicly. This provision
applies to Churches and other religious associations with regulated legal sta-
tus, aiming to eliminate any doubts concerning the behaviour of community
members. Moreover, the disturbance must be malicious, i.e.; driven by a de-
sire to offend, insult, or ridicule the feelings of those participating in a reli-
gious ceremony [Goral 2010, 311]. The duration and persistence of the dis-
turbance are not relevant in this case, although they may indicate that the
disturbance was malicious [Stefaniski 2005, 60-63].

2.3. Offences under Article 196 of the Penal Code

Finally, the third offence against freedom of conscience and religion
is the offence of insulting religious feelings. Pursuant to Article 196 of the
Penal Code: “Anyone who offends the religious feelings of others by publicly
blaspheming an object of religious worship or a place dedicated to the pub-
lic celebration of religious rites, is liable to a fine, the restriction of liberty
or imprisonment for up to 2 years.”

Religious feelings should be understood here as an element of reli-
gion that encompasses specific behaviour, way of speaking, or a set of be-
liefs. Thus, they express a personal attitude towards one’s religion or faith
[Kruczon 2011, 40-41].

Table 3. Police statistics on offences under Article 196 of the Penal Code

Year Number of initiated proceedings | Number of confirmed offences
2020 130 97
2019 80 53
2018 58 45
2017 70 60
2016 54 46
2015 59 32
2014 55 38
2013 51 54
2012 47 51
2011 42 33
2010 48 52
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Year Number of initiated proceedings | Number of confirmed offences
2009 33 39
2008 45 49
2007 55 57
2006 49 38
2005 44 88
2004 51 44
2003 30 32
2002 47 44
2001 54 56
2000 68 145
1999 61 59

Source: https://statystyka.policja.pl/st/kodeks-karny/przestepstwa-przeciwko-5/63492,
Obraza-uczuc-religijnych-art-196.html [accessed: 25.06.2024].

Based on the above data, it can be concluded that insulting religious feel-
ings is the most frequently committed offence against the constitutional free-
dom of conscience and religion. In the analysed years, the number of ini-
tiated proceedings varied between 30 in 2003 and as many as 130 in 2020.
A slight (although irregular) upward trend can be observed here. The num-
ber of offences confirmed ranged from 32 in 2003 and 2015 to 145 in 2000.

Article 196 of the Penal Code provides protection against offending re-
ligious feelings. Such protection can be also derived from the constitution-
al freedom of speech (Ruling of the Constitutional Tribunal 1994). An insult
should be understood as an expression of contempt, disregard, or offence that
violates socio-cultural norms and customs. The perpetrator’s behaviour must
be directed at the religious feelings of an individual or a group. Additionally,
the legislator confines the scope of the perpetrator’s actions to places designat-
ed for public worship (e.g., churches) or places temporarily adapted for such
purposes (e.g., field masses during pilgrimages) (Decision of the Supreme
Court 2015). An insult can take various forms beyond just verbal expression.
It may include offensive gestures, written texts, audiovisual materials, installa-
tions, or organized events that convey offensive content. Destroying an object
of religious worship is also considered an insult. An insult may also be com-
mitted with the use of mass media (e.g. social media, television).

CONCLUSIONS

Freedom of conscience, belief, and religion is constitutionally recog-
nized in Poland and is intrinsically linked to fundamental principles such
as dignity and equality. Doctrine and case law have consistently defined this
freedom as a foundational principle from which other rights and freedoms
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derive. Consequently, it receives special protection under various laws, in-
cluding the Penal Code. Among the offences enumerated in Articles 194-196
of the Penal Code (religious discrimination, disturbing the public perfor-
mance of a religious ceremony or funeral rites, and offending religious feel-
ings), offences that insult religious feelings constitute the highest percentage
of reported and committed crimes in Poland between 1999 and 2020 (data
provided by the police website). However, it is important to note that these
statistics may not fully reflect the actual number of violations of religious
rights, as many such violations may go unreported.

REFERENCES

Gadzik, Zuzanna. 2021. Przestgpstwa przeciwko wolnosci sumienia i wyznania, eksperty-
za na potrzeby projektu: Efektywne prawo w efektywnym paristwie. Uwarunkowania
lokalne w kontekscie globalnym, wobec wyzwan XXI w. w walce z przestepczoscig.
https://efektywne-prawo.org.pl/wp-content/uploads/2021/12/Z.-Gadzik-przestepst-
wa-wobec-wolnosci-sumienia-i-wyznania4.pdf [accessed: 11.12.2024].

Goéral, Roman. 2010. Kodeks karny. Praktyczny komentarz. Warszawa: Wolters Kluwer
Polska.

Gradzka, Ilona. 2023. “Wolno$¢ sumienia i wyznania” In Efektywne prawo w efektywnym
panistwie. Uwarunkowania lokalne w kontekscie globalnym wobec wyzwa# XXI w. w walce
z przestepczoscig, edited by Magdalena Maksymiuk, Ewa Tuora-Schwierskott, Edyta
Krzysztofik, et al., 297-338. Lublin: Wydawnictwo Episteme.

Kozlowska-Kalisz, Patrycja. 2024. “Art. 195. Zloéliwe przeszkadzanie w wykonywaniu aktow
religijnych.” In Kodeks karny. Komentarz aktualizowany, edited by Marek Mozgawa. Lex el.

Kruczon, Erwin. 2011. “Przestepstwo obrazy uczu¢ religijnych” Prokuratura i Prawo 2:38-59.

Krukowski, Jozef. 1993. Kosciol i Paristwo. Podstawy relacji prawnych. Lublin: Redakcja
Wydawnictw KUL.

Makarska, Malgorzata. 2005. Przestepstwa przeciwko wolnosci sumienia i wyznania
w Kodeksie karnym z 1997 roku. Lublin: Towarzystwo Naukowe KUL.

Maksymiuk, Magdalena, and Bogumit Szmulik. 2023. “Konkordat miedzy Stolica Apostolska
i Rzeczgpospolita Polska a rozwiazania zawarte w wybranych konkordatach z panstwa-
mi Europy Srodkowej i Wschodniej. Analiza porownawcza” In Rzeczpospolita Polska
zapewnia Kosciotowi katolickiemu wolnos¢ sprawowania kultu...: publikacja z okazji 30
lecia zawarcia konkordatu, edited by Patryk Palczewski, and Michat A. Szymanski, 213-
32. Lodz: Wydawnictwo Naukowe ArchaeGraph Diana Lukomiak.

Mikolajczuk, Krzysztof, and Magdalena Maksymiuk. 2023. “Wstep” In Prawo do wolnosci
mysli sumienia i religii i jego ochrona w ujeciu komparatystycznym, edited by Krzysztof
Mikolajczuk, and Magdalena Maksymiuk, 7-10. Lublin: Wydawnictwo Episteme.

Olszowka, Marcin. 2016. “Komentarz do art. 53 In Konstytucja RP. Komentarz. Vol. I: Art.
1-86, edited by Marek Safjan, and Leszek Bosek, 1247-277. Warszawa: C.H. Beck.

Paprzycki, Rafal. 2015. Prawna ochrona wolnosci sumienia i wyznania. Warszawa: C.H. Beck.

Potrzeszcz, Jadwiga. 2023. “Wyktadnia art. 53 Konstytucji w orzecznictwie polskiego Trybunatu
Konstytucyjnego” In Prawo do wolnosci mysli sumienia i religii i jego ochrona w ujeciu


https://efektywne-prawo.org.pl/wp-content/uploads/2021/12/Z.-Gadzik-przestepstwa-wobec-wolnosci-sumienia-i-wyznania4.pdf
https://efektywne-prawo.org.pl/wp-content/uploads/2021/12/Z.-Gadzik-przestepstwa-wobec-wolnosci-sumienia-i-wyznania4.pdf

254 K. MIKOLAJCZUK, M. MAKSYMIUK, K. ZIELINSKA-KROL

komparatystycznym, edited by Krzysztof Mikolajczuk, and Magdalena Maksymiuk, 11-38.
Lublin: Wydawnictwo Episteme.

Sobczyk, Pawel. 2001. “Wolnoé¢ sumienia i religii, w art. 53 Konstytucji Rzeczypospolitej
z dnia 2 kwietnia 1997 r” Prawo Kanoniczne 44, no. 3-4:207-23.

Stefanski, Ryszard. 2005. “Przestepstwo ztosliwego przeszkadzania wykonywaniu aktu religi-
jnego (art. 195 § 1 k.k.)” Prokuratura i Prawo 2:57-64.



