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Abstract. The purpose of the paper is to present the fundamental laws regulating family rela-
tions in Switzerland. The historically shaped practice of these relations, where over the years
the legally and actually dominant role was assigned to the father, as the head of the family, has
been rather rapidly rejected on normative grounds in the 1970s. The emancipation of women,
initially in the area of suffrage, led to the change of the Swiss family model. The changes in
legislation have enabled the phenomenon of constantly rising share of families not based on
the traditional structure — ones whose essence no longer is a married couple with children.
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INTRODUCTION

Persons participating in discussion on whether the social changes are the
reason for amendments to existing laws, or whether the reverse is true — the
law stimulates social changes, should not adopt extremely opposing views. In
their naiveté the governing elites, including the legislators, harbor the belief
of the strictly causative powers of legislation. The reverse view — assuming
that the social life takes place beside the law — is also not consistent with real-
ity. The example of Switzerland, proposed in this paper, where for centuries
the traditional and seemingly “tested and tried” social structures have been
supported, is meant to encourage the readers to reflect over this issue: does
the mismatch between the law in force and the social needs inevitably lead to
weakening the existing institutions and social practices? In other words: can
the long-term suppression of freedom and consent to social inequalities lead
to the effect of reveling in the freedom, of the state not only encouraging but
perhaps even emboldening its citizens to reject the existing, ossified through
lack of reforms, even such fundamental social constructs as the family.
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1. HISTORICAL CIRCUMSTANCES

In the Swiss legal literature, a frequent scheme for describing any legal
issue is the introduction (sometimes quite extensive), clarifying the historical
circumstances (German: Enstehungsgeschichte). In this manner, the local au-
thors not only demonstrate their respect for the past normative achievements
and doctrinal works on that issue, but also exercise an important educational
function for the readers. The information on regulations that preceded the cur-
rent status and on the factors that contributed to changes of the law allow to
preserve in the social consciousness the belief that the law, being a solid foun-
dation for relations between the individual and the state (as well as between
individuals) is also a system subject to continuous changes which should be
rationally justified, and not result from arbitrary decisions made by those who
are in power at the moment. The referral to history enables observation of
certain processes which, despite being a collection of “trials and errors,” lead
(at least according to the assumption) to a “better” social, political and legal
order [Kley 2004, 31].

Based on the examples of Swiss literature, referred to above, we should
note that until the mid-19th century (with a short break for the period of the
so-called Helvetic Republic, the years 1798-1802), Switzerland has been
a confederation. Hence the family matters remained for centuries in the hands
of the individual cantons which regulated these issues independently. In con-
sequence, those matters were subject to ecclesiastical law applied by epis-
copal courts (German: Offizialat), which has been formally confirmed in an
agreement between the cantons, concluded in 1370, the so-called Pfaffenbrief
[Greyerz von 1991, 33]. The social changes of the Reformation period did not
change much in that respect. In the Catholic cantons, the practice followed
the decisions of the Council of Trent (1545—-1563), which recognized as valid
a marriage concluded before a priest, while incest, adultery or cohabitation
could be punished by excommunication. Divorces were not foreseen. In the
Protestant cantons, the former episcopal courts were replaced by the so-called
Sittengerichte (German), where both the clergymen and laymen sat.

For example, since 1525 in Zurich the Protestant court was composed of
two clergymen and two representatives of municipal authorities. Similar solu-
tions were applied in St. Gallen (since 1526), in Bern (since 1528), Basel and
Schaffhausen (since 1529) [Hubler 2010]. The moral rigors of the Protestant
law were as strict (or perhaps even stricter) as the Catholic laws, however,
due to acceptance of the statement by Martin Luther that “the marriage is
after all a lay matter” (German: Die Ehe ist ein dufserlich, weltlich Ding),
divorces were permitted. In practice, they did not occur frequently (for ex-
ample, in Lausanne, which has been a Protestant city after all, in the years
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1754-1763 there have been 489 marriages concluded, and only 3 divorces
granted) [Reusser 2006].

The traditional Swiss family seemed a strongly hierarchical structure, with
the dominant figure of the father, the independent master of the house — head
of the family. The father was endowed with powers of authority over all mem-
bers of the household (German: Haus- und Schirmgewalf), which stemmed
primarily from his economic domination over other family members. The
father’s authority covered thus his supervision over the religious life of the
family and included the application of corporal punishment towards his wife,
children and house servants. The master of the house decided upon the mar-
riages of his daughters and represented persons subordinate to his authority in
all proceedings before courts [Dubler 2006].

Point-blank revolutionary, although short-lived changes to the legal situa-
tion of a family were introduced during the period of the Helvetic Republic.
The constitution,! imposed by the French occupier, introduced a centralized
system for state management. The cantons were deprived of their sovereign
nature and turned into administrative units. The whole legislation was trans-
ferred under the exclusive competence of state-wide parliament. In a short
period of time, by way of legislation all properties held by religious orders
were transferred under state administration, and the clerical judiciary was
closed down (both Catholic and Protestant). Churches, including the Catholic
church, were to be treated only as private associations. The constitution di-
rectly, expressis verbis forbade the “sects” to have such ties to their foreign
superiors that could influence the public matters, the welfare and education of
the people (Article 6). A secular (civilian) form of marriage was introduced
[Kolz 1992, 108].

Due to the unstable social and military situation, the political system of
the Helvetic Republic has turned out to be both ineffective and unsustain-
able. when the French army left the country, the young republic collapsed,
having survived barely four years. Its experience became a point of reference
for reforms introduced on the level of individual cantons through the coming
decades. It has also turned out to be an inspiration for state-wide systemic
changes, which were introduced only after several dozens of years. But the
wait for first reforms in the area of family law was even longer, as it took more
than a hundred years.

! Constitution of the Helvetic Republic of 12 April 1798 [Verfassung der helvetischen Republik
vom 12. April 1798], source text in German: A. Kolz, Quellenbuch zur Neueren schweizeri-
schen Verfassungsgeschichte. Vol. 1: Vom Ende der Alten Eidgenossenschaft bis 1848, Verlag
Stampfli+Cie AG, Bern 1992, item 126-52.
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With the coming into force of the Constitution of 1848,? Switzerland for-
mally became a federal state. Thus, family matters continued to be the re-
sponsibility of individual cantons, which in turn recognized the jurisdiction
of the church. The text of the constitution did contain certain (although rather
offhand) references to family. The constitution forbade any privileges based
on family background (Article 4) and allowed only the citizens of Switzerland
to settle freely in the territory of the whole state, under certain conditions,
including being able to provide for one’s family (Article 41(1)(c)).

Another federal constitution in the history of Switzerland — adopted in
1874% — transferred regulations of marital law and thus, family law, to the
state-wide level (Articles 53 and 54). The federal legislature made civil mar-
riages universally obligatory, a practice that continues to this day (the civil
marriage precedes the church marriage). Church obstacles to a marriage were
abolished (of course from the standpoint of the state law), replacing them with
civil regulations. The possibility for divorce was introduced (and also the in-
stitution of marital separation, which has been known for centuries). The obli-
gation to maintain civil registry books was introduced throughout the country,
and was performed by secular authorities [Lalive 1969, 1057, 1064-1068,
1088—-101]. Amendment of the constitution in 1898 enabled a state-wide codi-
fication of civil law. In 1907, the civil code (ZGB)* was adopted, which came
into force on 1st January 1912.

Provisions of this code did not depart from the paternalistic family model,
but introduced certain novelties. For example, in lieu of the traditional pater-
nal authority of the master of the house, the Code introduced (in Article 273
ZGB o.v.) the concept of parental authority (German: elterliche Gewalt). The
parents were obligated (Article 275(1) ZGB o.v.) to raise and educate their
children, to ensure them conditions for appropriate physical and mental devel-
opment (during the period up to the age of legal majority®), and also religious
development (up to the age of 16). The children were obliged to obey and
respect their parents, who in turn could punish them as part of the upbringing
process. Article 278 ZGB o.v. directly authorized each of the parents to apply

2 Federal Constitution of the Swiss Confederation of 12 September 1848 [Bundesverfassung
der Schweizerischen Eidgenossenschaft vom 12. September 1848], source text in German: A.
Kolz, Quellenbuch, vol. 1, item 447-91.

3 Federal Constitution of the Swiss Confederation 29 May 1874 [Bundesverfassung der Sch-
weizerischen Eidgenossenschaft], source text in German: A. Kolz, Quellenbuch zur Neu-
eren schweizerischen Verfassungsgeschichte. Vol. 2: Von 1848 bis in die Gegenwart, Verlag
Stampfli+Cie AG, Bern 1996, item 151-86.

* Swiss Civil Code of 10 December 1907 [Schweizerisches Zivilgesetzbuch vom 10. Dezember
1907], SR 210. SR 101. The original version of the ZGB [henceforth: ZGB o.v.], author’s own
resources.

3 As a rule (the exception was an earlier marriage) up to the age of 20; only in 1996 the age was
reduced to 18 years — see Article 14 ZGB o.v., and ZGB (the current status).
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the necessary disciplinary measures (German: nétige Ziichtigungsmittel). The
limit to the use of such measures was the causing of physical or psychological
harm to the child, which was prohibited under criminal law.°®

On the basis of the ZGB o.v., it was possible to interpret the norm which
guaranteed the principle that decisions concerning important matters of the
child should be made jointly by both parents (but only while their marriage
lasted). This norm stemmed from the provision on joint upbringing of the
child and on the exercise of parental authority (Article 274(1) ZGB o.v.). It
could appear that from this provision, it was just a step towards formulat-
ing the principle of equal rights of each of the parents (spouses) towards the
child. The next provision, Article 274(2) ZGB o.v., extinguished all hopes or
doubts in that respect. In the event of lack of agreement between the parents,
the will of the father was final (in German: Stichentscheid — Sind die Eltern
nicht einig, so entscheidet der Wille des Vaters). According to the literal word-
ing of Article 160(1) ZGB o.v., the father was after all the head of the family.
This function was associated with certain statutory obligations, especially as
regards fulfillment of family needs with respect to housing and exercising due
care for the upkeep of the wife and children. In consequence, the husband/fa-
ther managed the family assets, could effectively contract obligations encum-
bering the family and represented the family in relations with third parties. In
particular, the husband had to grant consent for his wife to engage in gainful
employment or business activity. He could also represent the wife in court
proceedings. The wife was expected to support the husband, provide him with
assistance and advice, and to run the household (Articles 162, 200, 167 and
168 and 161 ZGB o.v., respectively).

The ZGB in the original version clearly differentiated the legal status of
legitimate and illegitimate children. This was associated with the rule that
the wife adopted the homeland law (German: Heimatrecht) of her husband
(Article 54(4) of the Swiss constitution of 1874), including his citizenship
(which was reflected in sequence on the level of citizenship of a municipal-
ity, a canton and finally — of the federation). A child born out of wedlock,
as arule, remained with the mother’s homeland law. By way of an excep-
tion, it was possible for an (unmarried) Swiss citizen to acknowledge such
a child, with implications for the child’s state rights (German: Anerkennung
mit Standesfolge), or if paternity was established with such implications by
a court (Article 307 and following of the ZGB o.v.).

The financial situation of illegitimate children was another issue of moral
nature. A solution was introduced on the federal level, which from the per-
spective of the 21st century may seem rather cruel, but which in the beginning
of the 20th century was a small step on the road to protection of illegitimate

¢ See for example the verdict of the Federal Tribunal of 15 May 1959, BGE 85 IV 125.
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children [Meskina 2016, 193]. If a man acknowledged a child without the im-
plications of Anerkennung mit Standesfolge, it was possible to apply the solu-
tion of the so-called Zahlvaterschaft. This institution merits special attention
also due to the fact that it remained in operation for many years (until 1978),
and its legal consequences are experienced to this day [Meier 2018]. Under
the Zahlvaterschaft it was possible to claim alimony from the actual father
of the illegitimate (natural) child (as a rule until the child came of age) and
compensation for the mother (coverage of costs of delivery and upkeep for at
least four weeks preceding the birth, and four weeks following the birth of the
child). The Zahlvaterschaft did not result in a legal relationship between the
payer and the child (and the child did not receive the father’s surname). Thus,
the child was eliminated from the circle of potential heirs of their biologi-
cal father [Zwahlen 1977, 74]. It is worth noting that pursuant to Article 315
ZGB o.v., neither the alimony nor the compensation were due if the woman,
during the time of conception, led a “lewd lifestyle” (German: unziichtiger
Lebenswandel).

Another issue was the parental authority over an illegitimate child. As
a matter of fact, the court could grant the parental authority only to the mother,
but then only in the case where the child remained with her (Article 324(1)
and (3) ZGB o.v.). In practice, usually the court established guardianship for
such child (German: Vormundschaft) to be exercised by another person, even
the actual, biological father, to whom — in the event of Zahlvaterschaft — the
child was not related from the legal perspective [Davaz—Angehrn 2019, 31].

Adoption (both of minors and children of legal age) as a rule (provided that
the condition of minimum age difference for the adopters and the adoptees,
which was set at eighteen years, was fulfilled) was allowed only for persons
who were at least forty years old and had no children from their marriage.
Joint adoption was possible only for childless married couples (Article 264
and Article 266(2) ZGB o.v.).

As already mentioned, since the Reformation the legal systems of
Protestant cantons allowed the dissolution of marriage through divorce. Under
the original version of the ZGB, divorce (or separation) were also permitted.
The premise for awarding divorce, as a rule, could include only grave faults
(German: Verschulden) of one of the spouses (Articles 137-142 ZGB o.v.).
These faults included: betrayal, continuous harassment, grave abuse or insult,
a committed crime, or in general, “dishonorable conduct” (German: unehren-
hafter Lebenswandel) [ Aleksandrowicz 2017, 122-25].

It should be stressed that women held no suffrage rights during the whole
period of Swiss history, described above. The cantons have traditionally been
non-monarchical. Both in the cantons where authority belonged to Large and
Small Councils (substitutes of future parliaments and executive authorities),
and in cantons with the system based on the German Landsgemeinde, where
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power was exercised directly during meetings, political rights could be vested
in men only (observing, of course, additional specific conditions regarding
social background, or resulting from economic factors). Even during the time
of the Helvetic Republic, suffrage was granted only to men who were at least
twenty years old. The issue of women’s participation in the settlement of gen-
eral social matters was regulated similarly in the federal constitutions of 1848
(Article 63) and of 1874 (Article 74) — every Swiss man at least twenty years
old was entitled to vote (provided that his right to vote was not excluded under
the laws of the given canton). The interpretation of these regulations and elec-
tion practice were clear: women were not entitled to vote.

Social movements, in the second half of the 19th century and in the first
half of the 20th century, demanding equal rights for women, which initially
engaged in action on cantonal level, to move later to the national level, were
relatively weak. Hence the family law remained unchanged.

2. CHANGES IN WOMEN’S SUFFRAGE AND THEIR
CONSEQUENCES IN REGULATIONS REGARDING FAMILIES

Switzerland was not directly affected by consequences of World War 2.
The post-war years were pragmatically used for dynamic economic growth.
The goodbye to the consequences of the 1930s economic crisis, which af-
fected also Switzerland, opened the way to a wealthier society. The possibili-
ties for gainful employment increased, and this applied to women too. They
could achieve a level of income which allowed them relatively independent
financial existence (without the care of the master of the house). In such cir-
cumstances, the laws regulating family life, based on the traditional model
dating back to the Middle Ages, were not in line with social reality. As already
stated in section 1 of this paper, the emancipation movement in Switzerland
was not very effective. However, it would be untrue to claim that it did not
occur at all. The efforts to achieve equal rights for women in the social life in
Switzerland date back to the end of the 1860s. Women formed associations,
with activity usually limited to the canton level, whose goal was to improve
women’s situation, especially in terms of social security or access to educa-
tion (including tertiary education). In 1896 Geneva was the site of the first
national Swiss Women’s Congress (German: Schweizerische Kongress fiir die
Interessen der Frau). The debates of representatives of social organizations
are nowadays seen as the beginning of serious political presence of women
in the national arena [EKF 2009, 7]. The early twentieth century saw a rising
activity of groups with social-democratic roots, but this did not bring any clear
result in the legal sphere. The legal solutions proposed for women (favora-
ble primarily for women) were not implemented on cantonal level until the
second half of the twentieth century. Neither the federal government nor the
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parliament (both consisting of men only) have not shown during that period
any initiative to reform the laws regarding women [Musiat—Karg 2012, 117].

The anachronism of the Swiss solutions regarding women’s suffrage rights,
which led to inequality in social and family life, was made even deeper by the
fact that in almost all neighbor countries of the Swiss Federation, women had
voting rights (in Germany and Austria — since 1918, in France since 1944 and
in Italy since 1945; the only exception was Liechtenstein, where women were
accorded voting rights only in 1984).

In 1957, voting rights were granted to women in the Riehen municipal-
ity (in the Basel-Stadt canton). In 1959, a nationwide referendum was held,
on granting women active and passive voting rights on federal matters. The
referendum (in which of course participated only men) was a crushing defeat
for the proponents of political emancipation of women. More than twice as
many votes were cast against giving women the right to vote than for it. Votes
counted in individual cantons have shown even worse results: only 3 can-
tons (Waadt, Neuenburg and Geneva) supported this change, all other were
against.’

The failure of those favoring women’s suffrage on a state-wide level did
not stand in the way of gradually granting it in individual cantons. The process
began in the already mentioned cantons: Waadt and Neuenburg (1959) and
Geneva (1960), next Basel-Stadt (1966), Basel-Country (1968), Ticino (1969)
and Valais and Zurich (1970). As a side note, it is worth mentioning that the
idea met with the strongest resistance in Appenzell Innerrhoden, where men
voting at the Landsgemeinde rejected women’s rights. They have been forced
to acknowledge women’s voting rights only in 1990, by the Federal Supreme
Court, which declared as binding its own interpretation of the local canton’s
constitution [Musial-Karg 2012, 121, 127-28]. According to the verdict of
the court, the existing provisions of the cantonal constitution allowed women
to participate in elections, therefore they did not require a direct legislative
intervention.®

On the state-wide level, the granting of active and passive voting rights to
women was finally decided in a universal vote held in 1971.° According to the
amended Article 74 of the Swiss constitution of 1874, Swiss men and women
have equal rights and obligations in federal elections and voting.

The ZGB was amended on areas of adoption law and child’s law, in 1972
and next in 1976. Henceforth, concepts such as the explicit recognition of
the individual legal subjectivity of the child, the principle of primacy of the
child’s welfare, the legal equality of children born in and out of wedlock,

" Detailed results of the referendum of 1 February 1959 are available in the Federal Journal —
BBI1 19591 370.

§ See the verdict of the Federal Tribunal of 27 November 1990, BGE 116 Ia 359.

? Detailed results of the referendum of 7 February 1971 — BBI 1971 1 482.
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the inadmissibility of terminating the adoption relationship and protection of
the rights of the child have been introduced in Swiss family law. The condi-
tions for adoption of (underage) children by individuals and married couples
were made less severe (e.g. the minimum age of adoptive parents was reduced
to 35 years, and the condition for no own children was lifted). The institu-
tions of Stichentscheid and Zahlvaterschaft, described above, were removed.
However, it should be noted that this did not change, by force of the law, the
legal status of existing natural children as regarded their potential inheritance
from their natural fathers. Persons born before 1978 could count on receiving
inheritance from their father, with whom they were bound by Zahlvaterschaft,
only if they have been officially recognized (according to the new regula-
tions), or if they were included in the will (with deduction of already incurred
expenses). If those conditions were not met, inheritance was not possible (and
is still not possible) [Meier 2018].

It should be added that changes to the family law, introduced in the 1970s,
brought about the statutory granting of parental authority to unwed mothers
(in the form of the so-called parental care, German: elterliche Sorge). The
continuation of these reforms was the guarantee of joint parental care (based
on the principle of equality of both parents, regardless of whether they were
married or not), but this was introduced much later, only in 2014 (Article 133
ZGB in its current wording).

The 1981 referendum!® brought about a change in the federal constitution
of 1874. The formula that all Swiss are equal before the law (copied from the
1848 constitution) was replaced with the provision (Article 4) that man and
woman have equal rights (German: gleichberechtigt). The following sentence
was also important, ordering the legislator to ensure care for their equal posi-
tion, especially in the family, access to education and employment. So it was
only the decision made by the sovereign that opened the way for further re-
forms of the family law at the statutory, state-wide level. These changes were
enacted in 1988. Most importantly, the ZGB no longer supported the principle
of dominant role of the father — the former master of the house — with all
the consequences it entailed. This principle was replaced by a modern fam-
ily model, based on partnership relations between equal spouses (formally in
every possible respect — even the equal minimum age for marriage, which has
been set at 18 years since 1996) [Aleksandrowicz 2017, 126-27].

10 Results of the referendum of 14 June 1981 — BBI 1981 11 1267.
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3. LAWS REGULATING FAMILY RELATIONS IN CONTEMPORARY
SWITZERLAND

As of 1997, the Swiss Confederation is bound by the provisions of the
Convention on the Rights of the Child of 1989!! and the Convention on the
Elimination of All Forms of Discrimination against Women of 1979."2 In
2000, the current federal constitution'®* came into force, which repeated the
provisions regarding equality of both genders before the law, also with respect
to family relations (Article 8(3)). This means the definitive rejection (at least
in normative terms) of the centuries-old principle determining a woman’s
position in the family, which was formulated rather bluntly as “dreimal K —
Kinder, Kiiche, Kirche” (children, cooking, church). It should be noted that
the departure from the classical division of social roles in marriage with the
father as the head of the family (i.e. the one who provides the means of sub-
sistence) enabled the change in the model of upbringing. It no longer primarily
involves enforcing obedience, discipline and admonition (even punishment)
or instilling rules of etiquette (in the form of parental authority). Rather, the
focus is now on participating in the creation (shaping) of the child’s inde-
pendent personality, based on partnership and integration (within the family),
which includes the child’s responsibility and opportunities for involvement in
society. These are the elements of parental care understood in the contempo-
rary way. In 2000 the statutory requirement of fault of one of the spouses, as
the sole grounds for divorce, was also waived. The divorced parents (as well
as unwed parents) have the same rights and obligations in relations with their
children [Biichler 2020].

The phenomenon of registered civil partnerships (German: eingetragene
Partnerschaft) merits special attention. The main issue — which, given the
generally conservative Swiss society has been regulated almost instantane-
ously- is that of same-sex unions. In Switzerland, homosexual relations have
been legalized in 1942 (the legal age of consent for both heterosexual and
homosexual relations has been equalized in 1992 and set at 16 years). The
present federal constitution forbids discrimination based on sexual orienta-
tion (Article 8(2)). Initially, regulations for same-sex couples were decided
on cantonal level. The first canton to adopt them was Geneva (in 2001, as the
so-called Pacte civil de solidarité). Next came Zurich (2002) and Neuenburg
(2004).

1" Ubereinkommen iiber die Rechte des Kindes, SR 0.107.

12 Ubereinkommen zur Beseitigung jeder Form von Diskriminierung der Frau, SR 0.108.

13 Federal Constitution of the Swiss Confederation of 18 April 1999 [Bundesverfassung der
Schweizerischen Eidgenossenschaft vom 18. April 1999], SR 101.
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In 2004 the Swiss parliament adopted the act on registered same-sex part-
nerships.!* The conservatives, using the procedure of popular veto, led to a na-
tion-wide referendum regarding the application of this act. The referendum
was carried out in June 2005 and ended in a defeat for opponents of same-sex
unions. The act came into force on 1 January 2007."

The Swiss partnerships offer same-sex couples rights similar to those of
married couples. There is an important difference regarding matters defined in
article 28 of the act. Same-sex couples are not legally permitted to use repro-
ductive medical procedures (especially in-vitro fertilization). Joint adoption
by such couples is also forbidden. However, it is worth noting that in a situ-
ation where one of the partners has a child, his or her partner is obliged to
joint responsibility for that child, which includes providing for the child and
performing parental tasks [Schulze 2011]. As of 2013, it is possible to take on
partner’s surname. It should also be added that homosexual marriages con-
tracted abroad are treated by the law in Switzerland as domestic partnerships.

It is impossible to overlook a certain temporal correlation between changes
in family law and the Swiss demographics.'® It is worth examining some sta-
tistical coefficients that define the situation of families across the state. The
average age of a woman giving birth to her first child was 25.3 in 1970, 31.7
in 2014, and 31 in 2019 [Biichler 2020]. The average number of marriages
per thousand inhabitants was 7.6 in 1970, 5.1 in 2014 and 4.5 in 2019 [ibid.],
with the average age of a woman entering her first marriage in 1960 being
24.9, in 1980 25.0, in 2000 27.9 and in 2019 30.1 [Hopflinger 2020, 18].
This was reflected to some extent in the fertility rate, except that the share of
children born out of wedlock increased markedly and stood at 3.75% in 1970,
21.7% in 2014 and 26.5% in 2019 [Biichler 2020]. Considering all children
born (regardless of origin), it is worth noting that in the mid-1960s, a woman
in Switzerland gave birth to an average of just over 2.5 children [Hopflinger
2020, 34]. According to the data of the Federal Statistical Office!” in 1971 —
2.04 child, in 1985 — 1.52, in 2000 — 1.5, while in 2019 this rate dropped to
1.48 (here it is worth noting that the average female Swiss citizen gave birth
to 1.37 child, while a legal immigrant — 1.80). It is also necessary to consider
the so-called alternative family forms (German: alternative Familienformen).
They include broadly defined family structures which do not fit inside the
classical formula of family, consisting of parents and child (children). Their

14 Federal Act of 18 June 2004 on registered partnerships of same-sex couples [Bundesge-
setz iiber die eingetragene Partnerschaft gleichgeschlechtlicher Paare vom 18. Juni 2004], SR
211.231.

15 Results of the referendum of 5 June 2005 — BB1 2005 5183.

' This issue was already discussed in the Polish literature on Helvetic matters, see: Aleksandro-
wicz 2017, 130. The statistical data used in this paper was verified, supplemented and updated.
'7 Bundesamt fiir Statistik, https://www.bfs.admin.ch/bfs/de/home.html [accessed: 24.01.2021]
[henceforth: BFS].
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share among households consisting of at least two persons amounted to: in
1970 — 15.4%, in 2014 — 40.9% and in 2019 — 40.1% [Biichler 2020].

Assuming that the Swiss sociological research and statistical data is as
meticulous and reliable as everything else that is Swiss, we see a picture of
a society in which the disparity between legal solutions and social reality re-
sulted in a sudden, and permanent in terms of effects, tendency to remodel the
family structure. The stubbornness of those in power in not allowing women
the right to vote has caused an unusually strong public reaction, as the lack of
these rights had a real influence on the legal situation of women, men and chil-
dren in Switzerland. The legislator’s refusal to acknowledge social changes
(including the overall increase in the level of living and in the financial situ-
ation of women), external influences (information on women emancipation
in Europe and in the world), or finally the sense of social injustice, resulting
from the legal and factual inequality of spouses were bound to lead to a break-
through in family relations. Legal regulations, initiated by the reforms of the
1970s, brought to light family issues which for centuries have been settled
within the families, by the master of the house. Social consequences result-
ing from the reaction to “freedom of” the family are rather difficult to assess.
One of the factors that appeal to the imagination is the growing problem of
people living alone. According to the most recent data of the BFS, in 2018
Switzerland had 3 755 689 of households, of which as much as 1 340 255
(36%) were single-person households. This is of course a trend that affects not
only Switzerland, it is encountered in numerous countries of the broadly de-
fined Western civilization, but it shows the severity of the problem. The weak-
ening of the traditional family is a factor that contributes to the disintegration
of the community; in the extreme, the most pessimistic perspective — even to
atomization of the society.

CONCLUSION

The absence of gender equality in political life, especially the lack of wom-
en’s suffrage, inevitably led to the strengthening of sense of social injustice,
including in family relations. Even if we engage in the intellectually risky at-
tempt to divert from foundations of social life of the broadly defined Western
civilization, such as the freedom and dignity of every human being, we should
note that, as far as the traditional division of family roles between the husband
(father of the family) who provides for the family and the wife (mother) taking
care of the household and children could have been justified (at least to some
extent) by cultural conditions or even the pragmatic nature of the Swiss, the
subordination of a woman who was capable of economic independence, to
the will of the master of the house was, in an affluent society, doomed to a de-
cidedly negative assessment. Men in Switzerland stubbornly did not want to
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relinquish their superiority, including in the legal sphere, over the women (and
other family members) subordinated to them. It turned out that care for the
safety (including financial safety) of the wife cannot result in her enslavement.

Their impaired political presence prevented Swiss women from breaking
out of centuries-old bonds of patriarchal relations. Thus, it must be concluded
that social democracy (including equal treatment of persons even in family
relations) or economic democracy (including, for example, the right to choose
and pursue a profession and freely dispose of property) are not possible where
the condition of equal participation in the institutions of political democracy
is not fulfilled. Giving women the right to vote determined the transformation
of family rights — within its traditional interpretation, children’s rights, and
regulated the rights of those living in alternative family forms.

The dynamic percentage increase in the number of communities which
fit within the family relations category, but are not strictly based on relation-
ships between spouses and children, has become a fact in Switzerland. Is the
weakening of the traditional family the effect of changes in the law, enacted
with the participation of women, or is it rather a reaction to the historically
conditioned disappointment in the institution of family with the superior role
of husband/father? This question remains open. It does seem that a certain
side effect of changes in family relations is the high number of single-family
households, with all its societal consequences.
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INTRODUCTORY REMARKS

Provisions of international conventions' that regulate the contract for in-
ternational carriage of goods in individual branches of transport do not have

" These are the following conventions: Convention on the Contract for the International Car-
riage of Goods by Road (CMR) of 19 May 1956, supplemented by Protocol of 5 July 1978 and
supplemented by Protocol of 20 February 2008; Convention concerning International Carriage
by Rail (COTIF) of 9 May 1980, as amended by the Vilnius Protocol of 3 June 1999, Appendix
B. Uniform Rules concerning the Contract of International Carriage of Goods by Rail (CIM) —
CIM RU; Convention for the Unification of Certain Rules for International Carriage by Air of
28 May 1999 — Montreal Convention; International Convention for the Unification of Certain
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general provisions that refer to the principles of carrier liability for failure to
perform or improper performance of the carriage contract and to determining
the amount of compensation due from him. They regulate individual cases of
damages that constitute the most frequent consequences of failure to perform
or improper performance of a carriage contract.” In such situations the amount
of compensation is limited in various ways. When establishing upper lim-
its of compensation due from the carrier, provisions of international carriage
conventions refer to the value of the shipment (determined on the basis of
different criteria), to limits expressed in figures, to the amount of the carriage
charge and its multiplication, to the declaration of the value of the goods, to
the declaration of special interest in delivery or to the value of the loss. There
are also other derogations from general rules for determining the amount of
compensation which put the carrier in a privileged position compared to other
debtors. This involves in particular the rule that the value of the lost or dam-
aged goods is determined according to their prices at the place and date of
shipment.

Liability for the condition of the goods and for a delay in delivery are the
most important titles of carrier liability. Liability for loss or damage to the
goods is first limited by their market value, which in practice makes it impos-
sible to claim compensation from the carrier for the damage that resulted from
the damage caused directly to the goods.

Under international carriage conventions carrier liability is restricted by
limits of the amount of compensation. These limits fundamentally concern
compensation for damage to the goods, though air conventions stipulate uni-
form amounts of limits of compensation to cover both damage to the goods
and other damage that results from a delay. In other international carriage con-
ventions, damage other than damage to the goods that results from delay in
carriage is limited in a different way, that is by reference to the value of the
carriage charges (Article 23(5) CMR) or their multiplicity (e.g. four times the
carriage charges — Article 33(1) CIM UR).

The limitation sums of the amount of compensation have been laid down in
individual conventions at a varying level. Traditionally the following rules ap-
ply in maritime law. The provision of Article 4(5) of The Hague-Visby Rules
stipulates that unless the nature and value of such goods have been declared by
the shipper before shipment and inserted in the bill of lading, neither the car-
rier nor the ship shall in any event be or become liable for any loss or damage
to or in connection with the goods in an amount exceeding the equivalent of

Rules of Law relating to Bills of Lading of 25 August 1924, as amended by Protocol of 23 Feb-
ruary 1968, as amended by Protocol of 21 December 1979 — The Hague-Visby Rules.

2 See Wesotowski 2013, 315-16; Thume and Riemer 2013, 362; Jesser—Huf 2009, 976; Stec
2005, 245; Stec 2018, 1104, Szancito 2013, 160; the scope of regulation in individual conven-
tions is demonstrated in Ambrozuk 2011, 53-55.
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666.67 units of account (SDR — Special Drawing Rights) per package or unit
or 2 units of account (SDR — Special Drawing Rights) per kilo of gross weight
of the goods lost or damaged, whichever is the higher.

Much higher limits apply carriage by road. Pursuant to Article 23(3) CMR,
compensation due from the carrier for damage to the goods, which takes the
form of total or partial loss of the goods, cannot exceed 8.33 units of account
(SDR) per kilogram of gross weight short. Even higher limits of the amount
of compensation for damage to goods result from rail carriage law. The provi-
sion of Article 30(2) CIM UR lays down that in the case of total or partial loss
of goods, compensation shall not exceed 17 units of account (SDR) per kilo-
gramme of gross mass short. The same limit applies in international carriage
by air (Article 22(3) of the Montreal Convention).

Given the numerous limits of the amount of compensation, the problem
introduced in the title of this study becomes valid. This issue has practical
importance from the point of view of interpretation of provisions on determin-
ing the amount of compensation. If one were to assume that provisions on es-
tablishing the amount of compensation due from the carrier, despite referring
to the vast majority of compensation claims, maintain their special character,
a restrictive interpretation according to the exceptiones non sunt extendendae
principle will be necessary [Zielinski 2017, 302] and all doubts will have to be
resolved according to the full compensation rule.

1. LEGAL NATURE OF LIMITATION OF THE AMOUNT
OF COMPENSATION

Limits of the amount of compensation in international carriage conven-
tions are often called limitation of liability. This applies to legislative acts
(such as Article 29 CMR, Article 36 CIM RU, Article 4(5)(e) of The Hague-
Visby Rules) and to the views of legal scholars and commentators alike
[Dragun 1984; Kwasniewski 1989, 174; Ogieglo 2013, 966]. Nevertheless,
such an approach is criticised by some representatives of the science of the
law [Mtynarczyk 1983], who indicate that it is not about limiting the possi-
bility of forced recovery of compensation, but about limiting the debt borne
by the carrier. Determining the amount of compensation due from the carrier
is the next stage, occurring after the carrier’s liability has been established.
This is because compensation is a derivative of the occurrence of the state
of liability [Szancito 2013, 157] and determination of the legally relevant
damage. The distinction between debt and liability — following German le-
gal scholarship — was adopted in the majority of continental legal systems.
Debt (German Schuld, French obligation) expresses the debtor’s responsibil-
ity, that is it refers to the debtor’s obligation itself to pay the performance.
Liability (German Haftung, French Responsabilité), in turn, does not refer to
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the debtor’s responsibility itself, but to the covering of the debt related to the
compulsory execution of the performance. Debt is dependent on the will of the
debtor, while liability is not [Radwanski and Olejniczak 2020, 19-20].

A distinction between debt and liability in this meaning is practically ab-
sent from the Anglo-Saxon legal systems, where the term “limitation of li-
ability” refers to limitation of the premises for liability and to the amount of
compensation alike [Dragun 1984, 16]. Moreover, the literature points out
that there is a strict relationship between limitation of debt and limitation of
liability and its final result is the effect it has on the application of the full com-
pensation principle [Warkatto 1972, 139—40]. The size of the indemnity debt
translates directly into the scope of liability [Kalinski 2018, 201]. One cannot
forget that the term “liability” has multiple meanings [Kalinski 2021, 3-9].
The understanding of this terms as reference to the compulsory execution of
the performance is one of a few of its meanings [Longchamps de Bérier 1948,
21; Warkalto 1972, 771t; Stelmachowski 1998, 209ft].

In the literature addressing liability for damages the term “liability” re-
fers mostly to the debtor’s responsibility, that is the debtor’s performance
[Kalinski 2021, 1]. In this scope we are dealing with premises of liability,
scope of liability and causes that free from liability. Within such understand-
ing of the term “liability,” the boundaries of liability are determined by laws
which limit the amount of compensation and which specify the scope of the
debtor’s (carrier’s) responsibility, as well as laws that lay down incidents and
their effects (legally relevant damage) [[dem 2018, 201-203], that a carrier is
liable for. However, this designation is secondary. Original importance lies
with the specification of legally relevant damage for which the carrier is liable.
None of the analysed international conventions include provisions that limit
the scope of damage for which the carrier is liable. It is assumed that even
where a provision stipulates liability for the enumerated forms of damage to
the goods (total or partial loss, damaging), it in fact relates to further damage
that is the consequence of the former.> However, in practice it is not covered
due to limitations of the amount of compensation itself. Nevertheless, in situ-
ations described below they may be covered by carrier liability.

2. MOTIVES BEHIND INTRODUCTION OF LIMITS OF AMOUNT
OF COMPENSATION

Limits of the amount of compensation contained in carriage conven-
tions are an expression of the levelling out of strict rules of carrier liability.
Determining carrier liability based on presumed fault, or even in the strict

3 See Wesotowski 2013, 34243 and the literature quoted there.
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liability regime* ensures compensation for damages associated with trans-
port activity in the majority of cases. If in the case of most frequent dam-
ages carriers had to pay compensation determined on general terms, in force
in most countries (see Article 361(2) of the Polish Civil Code, Article 1149
of the French Code civile, sections 249-252 of the German Biirgerliches
Gesetzbuch), they could easily fall into disrepair. They would be liable for
compensating the damage in full even if the damage occurred for reasons
independent of them. Any calculation of the risk associated with transport
activity would not be possible. Values of carried goods vary greatly and carri-
ers are often not informed thoroughly as to this value (senders do so to avoid
higher carriage charges). Damage not to the goods themselves is even more
difficult to predict. In such situations it would also not be possible to ensure
full insurance protection. Limits to the amount of compensation allow carriers
to estimate the risk of their business activity. They facilitate, or even enable,
insurance protection [Lewaszkiewicz—Petrykowska 2005, 1082—-83; Damar
2011, 11-20]. Compensation limits also make it easier to claim redress, e.g.
by elimination of the furnishing of proof for damage caused not to the goods
themselves which is often difficult to capture. Some transport branches, e.g.
transport by sea, are an expression of a compromise: in return for depriving
carriers of the right to apply exonerating clauses or clauses that limit their li-
ability, administrators of the goods shipped resigned from full compensation
for damages [Dragun 1984, 20ff; Konert 2010, 2501f].

3. OPTING OUT AND EXCLUSION OF THE RIGHT TO LIMIT
THE AMOUNT OF COMPENSATION

International carriage conventions that stipulate amounts of compensation
due from the carrier at the same time stipulate the possibility to opt out of
these limitations. The first such method consists in the fact that the sender can
declare the value of the goods (declaration of the value of goods). However,
the requirements for the application of this measure are different in various
conventions. Therefore, in international carriage by road, in line with Article
24 CMR, the sender may declare in the consignment note, subject to an addi-
tional agreed charge, the value of the goods that exceeds the amount of com-
pensation specified in Article 23(3) CMR. The declared amount in this case
replaces the limit. A similar solution was adopted with regard to international
carriage of goods by rail (Article 34 CIM RU).

The declaration of the value of goods under both of the above-mentioned
conventions does not lead, however, to the emergence of a presumption of the
value of the shipment, nor does it transfer onto the carrier the burden of proof

4 See more in Ambrozuk, Dabrowski, and Wesotowski 2019, 99-102.
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of a different value of the goods that the value declared. An authorised per-
son must, therefore, prove the value of the shipment despite the value having
been previously declared in the consignment note. The amount declared in the
consignment note only replaces the limits of the amount of compensation that
result from provisions of both conventions. Therefore, it allows one to obtain
compensation in the amount that exceeds these limits. In consequence, when
determining the amount of compensation for damage to goods whose value
was declared, only provisions of Article 23(1) and (2) CMR and Article 30(1)
CIM RU apply, which order that the value of the goods be determined at the
time and place at which they were accepted for carriage and which refer to
commodity exchange quotation or current market prices, and if there is nei-
ther of these, according to the usual (utility) value of goods of the same kind
and quality. Therefore, the declaration of the value of goods does not allow
the amount of compensation to cover the sender’s specific liking towards the
carried object (the so-called praetium affectionis), or even specific use of this
object and relations it has with other things belonging to the authorised person
[Wesotowski 2013, 564—65; Godlewski 2007, 102].

Apart from the declaration of the value of goods, both of these conven-
tions lay down a separate measure of a declaration of the value of a special
interest in delivery. Pursuant to Article 26(1) CMR, the sender may, against
payment of a surcharge to be agreed upon, fix the amount of a special inter-
est in delivery in the case of loss or damage or of the agreed time-limit being
exceeded, by entering such amount in the consignment note. In turn, Article
26(2) stipulates that if a declaration of a special interest in delivery has been
made, compensation for the additional damage proved may be claimed, up to
the total amount of the interest declared, independently of the compensation
provided for in Articles 23, 24 and 25 CMR (that is compensation to cover
the damage caused directly to goods under limits resulting from conventions
or under the declaration of the value of goods and compensation for damages
caused by a delay within the limit, that is the carriage charge). An analogical
solution was adopted in Article 35 CIM UR. This means that as much as the
declaration of the value of goods allows one to avoid the amount of compen-
sation for damage to the goods themselves expressed in figures (which results
from both conventions), placing the amount of the special interest in delivery
in the consignment note allows one to obtain compensation whose value will
exceed all limitations to the amount of compensation resulting from these
conventions. A declaration of the amount a special interest in delivery allows
the compensation to cover further economic consequences of damage caused
directly to the goods as well as economic consequences of exceeding the time
limit for delivery, if it has been fixed [Messent and Glass 1995, 196], where
these consequences are expressed in damage not directly related to the goods
themselves. However, legal scholars and commentators present divergent
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views on whether on the basis of the declared amount of special interest in de-
livery compensation applies to all consequences of acts and omissions of the
carrier [Hardingham 1979, 197], or only to those that are in a relevant causal
relationship with failure to deliver the shipment or its part or with exceeding
the time limit for delivery [Loewe 1976, 379; Szancito 2013, 404]. A com-
promise view has also been expressed which seems to be the most convinc-
ing. It holds that the declaration of a special interest in delivery allows com-
pensation also for damages that are not in a regular causal relationship with
these circumstances, provided that the sender that declares the special interest
in delivery has foreseen such damages and informed the carrier about them
[Wesotowski 2013, 566; Koller 2013, 1129; Thume and Riemer 2013, 711;
Messent and Glass 1995, 201-2]. A declaration of a special interest in deliv-
ery under CMR and CIM UR does not provide any presumption of the value
of the damage sustained either. This damage must be proven by the claimant.
The authorised person is entitled to compensation in the amount higher that it
results from limits adopted in the conventions, but only when further damage
that is in a causal relationship with the damage to the goods or with the delay
in delivery is proved. However, the upper limit of compensation is always
expressed in the amount of the special interest in delivery declared.

In turn, the Montreal Convention only regulates the declaration of a special
interest in delivery (Article 22(3)). However, the literature assumes that this
interest must be understood broadly, that is that it includes the possibility to
declare a special interest expressed by specifying the value of the shipment
itself [Polkowska and Szymajda 2004, 69-70; Stec 2017, 1686]. Such a dec-
laration results in the exclusion of the convention-based limit (expressed in
an amount) of air carrier liability for damage related to carriage of goods. If
such damage occurs, the carrier will be obliged to pay compensation up to the
declared amount, unless he proves that this amount exceeds the sender’s real
interest [Wyrwinska 2018]. Such a declaration creates a presumption of the
value of the interest subject to compensation.

Moreover, some conventions give the parties to the carriage contract the
right to raise the limit in the contract, at the same time not allowing the limit
to be lowered. Therefore, Article 25 of the Montreal Convention stipulates
that limits higher that those laid down in the convention may be introduced in
a contract or to no limits of liability whatsoever. Setting the limits at a higher
amount is also stipulated in The Hague-Visby Rules (Article 4(5)(g)), which
lays down that by agreement between the carrier, master or agent of the car-
rier and the shipper other maximum amounts than those mentioned in Article
4(5)(a) of the convention may be fixed, provided that no maximum amount so
fixed shall be less than the appropriate maximum mentioned in this provision
(that is 666.67 units of account per package or unit or 2 units of account per
kilo of gross weight of the goods lost or damaged).
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The carrier’s qualified fault excludes the possibility of invoking the limits
of the amount of compensation due from the carrier stipulated in international
carriage conventions. This means an intentional fault and serious unintention-
al fault (gross negligence or recklessness with the awareness of the probability
of causing damage) — based on the Anglo-Saxon concept of wilful miscon-
duct.’ In such a case the entitled person may claim full compensation from
the carrier that covers losses (damnum emergens) and lost expected benefits
which he could have achieved if the damage had not been done (lucrum ces-
sans), where as a rule it is intended to compensate direct damage to the goods
and further consequences of this damage.

Irrespective of the above exclusions, the so-called theory of deviance has
formed on the basis of maritime law. It includes situations in which the car-
riage was performed in principle contrary to contractual terms (change of car-
riage route, carrying the goods on the deck contrary to the contract or custom,
deliberate delay in shipment). In line with the theory of deviance, in such situ-
ations application of contractual terms is excluded, also those that exclude or
limit liability of a sea carrier. Therefore, he is fully liable for damage caused
during or as a result of deviance [Dragun 1984, 143].

CONCLUSION

The comments presented above make us realise that limits of the amount
of compensation do not lead to a restriction of damage that the carrier is liable
for (legally relevant damage). They include all economic consequences that
are in a causal relationship with the fact for which the carrier is liable (the
question about the concept according to which the adequacy of the causal re-
lationship must be assessed is left to the discretion of domestic law applicable
to a given contract). Conventions commonly provide for situations in which
limits in the amount of compensation are not applicable. It is determined not
only by the will of the parties (approved declarations of the sender), but also
situations resulting from the will of the legislator (carrier’s qualified fault).
Irrespective of the above-mentioned circumstances, the nature of provisions
that regulate a carriage contract, included in international conventions, is cru-
cial for settling the question posed at the beginning of this paper. There are no
doubts that from the substantive point of view these provisions fall under civil
law. Laws that regulate a carriage contract, though often defined as carriage
law, are not a separate branch of law [Gorski 1983, 8]. Therefore, they must
be perceived and interpreted in a broader concept outlined by civil law. Even
though they introduce specific measures in relation to rules under general laws

3 Cf. Peptowska—Dabrowska 2017, 56; See also Damar 2011; Jesser—Huf 2009, 1121ff; Harms
2013, 740-813.
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for an array of issues, one cannot talk here about an autonomy of carriage law.
The fact that these provisions have at the same time (from the point of view of
how they are created) an international law nature does not change their civil
law character.

It is also important in this context that provisions on carriage contracts
that introduce rules for determining the amount of compensation that are dif-
ferent to general rules do not apply to all types of damage resulting from
non-performance (improper performance) of the carriage contract, but only to
specifically regulated cases. They do not regulate comprehensively the issues
of determining the amount of compensation due from the carrier. Therefore,
fall-back on general regulations becomes necessary. This applies, in fact, not
only to cases of causing damage not regulated under carriage laws (e.g. as
a result of unfounded refusal to accept a shipment or failure to bring a vehicle
at the agreed place and time), but also, additionally, to situations that have
been regulated. This is about e.g. the application of the compesatio lucri cum
damno principle, the causal relationship concept adopted and the value meas-
ures (save for the damage to the goods themselves). lus moderandi may also
be applied here.

It all advocates that we take a stance that provisions on determining the
amount of compensation included in international carriage conventions do not
create a self-contained autonomous system. They include special rules that
refer only to certain situations, and only to some questions resulting from
them. This means that the regulations included in provisions of carriage law
may be interpreted only as introducing exceptions from general rules and not
as providing a principle. Therefore, the principle of full compensation, from
which carriage laws stipulate a number of exceptions, applies as a rule also
to provisions concerning carrier liability. Such an approach orders that provi-
sions on the determination of the amount of compensation included in laws
concerning carriage contracts be interpreted strictly and that questionable is-
sues that surface in the course of their application be resolved according to the
principle of full compensation.
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Abstract. “Everything is related,” says Pope Francis in his encyclical Laudato si’ (no. 92) to
make us ponder upon whether, as academics, we think globally and act locally in the spirit of
university social responsibility, including for ecology. The author discusses (i) the nature and
reception of the papal document, including by the academia and lawyers; (ii) foreign initiatives
aimed to apply the principles highlighted or reiterated by the pope; (iii) the importance of the
law in taking care of “our common home;” and (iv) the need for ecological education of those
who will make and implement the law. Regrettably, already a tentative query across the univer-
sities of the region reveals the absence of or reduced importance attached to the problems of
sustainable development and ecology, both in university strategies and curricula. The establish-
ment of a working group on university social responsibility within the Ministry of Funds and
Regional Policy seems to perpetuate the business understanding of the phenomenon. On top of
the many years of experience of foreign academic centres and their networks, discussed briefly
by the author, a useful tool facilitating ecological education and a deeper understanding of the
social responsibility of the academia in the field of sustainable development can be the papal
encyclical Laudato si’.
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INTRODUCTION

24 May 2015 saw the signature by Pope Francis of the Encyclical Letter
Laudato si’ dedicated to people’s care for their common home. It was pub-
lished in eight languages (Arabic, German, English, Spanish, French, Italian,
Polish, and Portuguese) on 18 June 2015.!

For the correct understanding of the nature and relevance of this docu-
ment, it enjoys the rank of an encyclical due to its content. Litterae encyclicae
(Lat.), encyclos (Gr.) means a circular, a “circulating” letter. Encyclicals have
a general nature and are intended for bishops and the faithful. Since Pacem in

! Franciscus PP., Litterae encyclicae Laudato Si’ de communi domo colenda (24.05.2015), AAS
107 (2015), p. 847-945 [hereinafter: LS].
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terris by John XXIII, given on 11 April 1964, they have also been addressed
to all people of good will around the world, especially when they cover social
matters, such as peace, love, or freedom.? The purpose of issuing such docu-
ments is to explain Christian teaching, to instruct, to warn against errors and
dangerous opinions and actions, but also to invite readers to draw practical
conclusions and implement them in practice. On the other hand, jurists and
canonists use encyclicals as guidance to interpret and apply canonical norms
properly, although these documents do not have a statutory capacity [Sitarz
2008, 27-40]. From the viewpoint of the social doctrine of the Church, en-
cyclicals contribute to the development of law and its application in various
domains, such as human rights, penal law, family law, and labour law. Pope
Francis himself draws attention to this in Laudato si’ (LS 65) [Espinoza Coila
2015].

1. AMULTI-FACETED AND INTERDISCIPLINARY APPROACH
TO THE DOCUMENT

The Encyclical Letter Laudato si’is the first papal document of this rank
entirely addressing the area of integral ecology (ecology of the natural environ-
ment, political, social, educational, ethical, economic, cultural, mental ecol-
ogy..., it embraces all of them, like in a single, shared conviction) [Poznanski
and Jaromi 2016; Gatta 2015]. Undoubtedly, it should be ranked among social
encyclicals. Yet, already in Octogesima adveniens of 14 May 1971, the apos-
tolic letter of Paul VI, degradation of the environment is referred to as “social
problem.”

Laudato si’, as well as a number of related matters, has been widely dis-
cussed and commented on across many disciplines and scholarly sessions.*
Its sources and inspirations are put to analysis, such as its original South
American roots, biblical and Catholic social teaching inspirations, Orthodox
and liturgical motifs, Franciscan integral ecology, Ignatian and Jesuit influ-
ences [Poznanski and Jaromi 2016, 17-161], and philosophical and scientific
contexts [ibid., 165-258].’

The encyclical is marked by dialogue, including an interreligious one.
Following the example of St Francis of Assisi, Pope Francis depicts “our

2 Toannis PP. XXIII, Litterae encyclicae Pacem in terris (11.04.1964), AAS 55 (1963), p. 258—
304.

3 Paulus PP. VI, Epistula apostolica Octogesima adveniens (14.05.1971), AAS 63 (1971),
p.401-41; in LS 4, there is a reference to pages 416ff.

* See, for example Yafiez 2017; Silecchia 2016, 3711f. Extensive literature in Note 2; in the
Polish literature on the subject, see, for example, conference proceedings Poznanski and Jaromi
2016; Figueroa 2016.

5 See also Spadaro 2015, 3-22.
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common home” as a beautiful mother who opens her arms to hold us, and
as a sister with whom we share our life (LS 1, 10-12).° That is why it must
be looked at and treated holistically — after all, it is a “common home,” and
we are all accountable for it, also before the Creator. To demonstrate that this
reflection is not only a Catholic domain, Pope Francis referred to the teach-
ings of Patriarch Bartholomew and his firm statement that “a crime against the
natural world is a sin against ourselves and a sin against God.” (LS 8, notes:
15, 16; see LS 9) [Bar 2020, 7-32].

The encyclical also met with a positive reception from groups of Islamic
leaders and scholars. They drew attention to the fact that it had been released
during Ramadan, interpreting this as a sign of openness and respect, just like
Footnote 159 and its reference to an Islamic source, namely the poet, teacher,
and mystic of the 16th century Ali al-Khawas. Although the papal letter does
not refer to such fundamental texts as the Quran and the hadith, it is noted
that this is a clear attempt to highlight the shared tradition of seeking the truth
about the creation as the foundation of moral responsibility for it [Swan 2015;
Powell 2017, 1325].7 Without rejecting some opposing opinions, Imam Omar
points out, “It is my sincere hope that more Muslim scholars will take up the
dialogical challenge presented in Laudato si’ in a comparable spirit of rever-
ence and hospitality with which the 12th-century Muslim leader, Sultan al-
Kamil, welcomed Saint Francis of Assisi from whom the current Pope takes
his name.”®

It should also be noted that the following encyclical of Pope Francis,
Fratelli tutti, signed at the tomb of St Francis of Assisi on 3 October 2020 and
having an ecological overtone, was inspired, among other things, by 4 doc-
ument on human fraternity for world peace and living together, signed on
4 February 2019 in Abu Dhabi by His Holiness Pope Francis and Grand Imam
of Al-Azhar Ahmad Al-Tayyeb.’ Pope Francis confirmed the continuity and

¢ Pope’s inspiration by the concept of integral ecology is discussed by, for example, Sadowski
2016, 73-89.

" The author points at least to five texts from the Holy Quran, Surahs 59:1; 55:6; 13:13; 17:37;
6:165 and three hadiths [Hadith, in: Sahih Imam Al-Bukhari 24:45; 425], in which the traces
and roots of today’s environmentalist movements can be identified. They also contain ideas
close to LS: balance, sustainability, moderation, common interest [Powell 2017, 1331-333].

8 After: Powell 2017, 1334. Cf. Pope Francis’ address during an interreligious meeting at
Ur of the Chaldeans on 6 March 2021; the Polish text available at: “Wyznawcy judaizmu,
chrzeécijanstwa i islamu w trosce o $wiat,” https://swietostworzenia.pl/2-aktualne/925-
wyznawcy-judaizmu-chrzescijanstwa-i-islamu-w-trosce-o-swiat [accessed: 01.06.2021].

® A document on human fraternity for world peace and living together, https://www.vatican.va/
content/francesco/pl/travels/2019/outside/documents/papa-francesco 20190204 documento-
fratellanza-umana.html [accessed: 05.06.2021]. A vivid response of the Franciscan families
to the encyclical globally and in Poland does not come as a surprise. In Poland, it triggered an
interdisciplinary review of Pope Francis’ eco-encyclical, as, for example, in the 2016 collective
work, Kosci6t i nauka w obliczu ekologicznych wyzwan. Zrédla, inspiracje i konteksty encykliki
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progress of the idea in his speech during an interreligious meeting at Ur of the
Chaldeans on 6 March 2021."°

Pope’s ecological message is also contained in speeches and documents
addressed to the representatives of science. For example, during the plenary
session of the Pontifical Academy of Sciences (28 November 2016), by citing
no. 53 from Laudato si’, Pope Francis emphasized the need for science to be
at the service of a global ecological equilibrium. He also called for a renewed
partnership between scientists and religious communities in the field of ecol-
ogy to understand that we are co-operators in protecting and developing the
life and biodiversity of the planet and of human life on it. The pope pointed
out that it is the duty of scientists, who work free of political, economic, or
ideological interests, to develop a cultural model that can help face the crisis
of climatic change and its social effects. “Just as the scientific community,
through interdisciplinary dialogue, has been able to research and demonstrate
our planet’s crisis, so too today that same community is called to offer a lead-
ership that provides general and specific solutions [...].”!! This goal was one of
the criteria for the reform of universities and ecclesiastical faculties launched
by the 2017 Apostolic Constitution Veritatis gaudium."

2. RE-INVITATION TO THE ACADEMIA

During the celebration of the fifth anniversary of publication of Laudato
si’, the Laudato Si’ Year was announced (24 May 2020 — 24 May 2021). The
aim is to foster eco-development by creating a bottom-up initiative of integral
ecology movement for sustainable development, in line with the seven goals
of ecological conversion listed in the papal encyclical.”* Among them, there
is environmental education at every level of school programmes. It was taken

Laudato si’, addressing the inspirations and philosophical and scholarly contexts of Laudato si’
[Poznanski and Jaromi 2016]. Among the latest publications, Czyricie Ziemi¢ kochang! Ekolo-
gia integralna w perspektywie franciszkanskiej, ed. Stanistaw Jaromi, published in the year of
Laudato si’ by the St Francis of Assisi Environmental Movement (Pol. REFA): The same work
contains a study, “40 Years of REFA. An Illustrated History,” 9-21. Many scholars participate
in such movements, but they are attracted out of passion rather than being urged by their uni-
versity organization.

10 Text in Polish: “Wyznawcy judaizmu, chrze$cijafistwa i islamu w trosce o §wiat,” https://
swietostworzenia.pl/2-aktualne/925-wyznawcy-judaizmu-chrzescijanstwa-i-islamu-w-trosce-
o-swiat [accessed: 1 June 2021]. See comment: Wojciechowski 2021, 82—84.

' See http://www.pas.va/content/accademia/it/magisterium/francis/28november2016.html [ac-
cessed: 03.06.2021].

12 See https://www.vatican.va/content/francesco/pl/apost_constitutions/documents/papa-franc-
esco_costituzione-ap 20171208 veritatis-gaudium.html [accessed: 03.06.2021].

13 The Laudato si’ Year programme and its goals resemble the Sustainable Development Goals
(SDG) adopted by the United Nations. The SDG agenda is a framework plan for the global
community with 17 goals to be achieved by 2030, covering a number of thematic areas, such as:
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into account by the Dicastery for Promoting Integral Human Development
while drawing up the programme Laudato si’ Action Platform and inviting
universities (but not only) to join this seven-year project. When explaining
the programme structure, Fr Joshtrom Isaac Kureethadam, coordinator of the
Ecology and Creation Section of the dicastery, named three milestones to be
achieved in the first year of the project: community building, resource sharing,
and developing action plans to attain the seven goals of Laudato si’. The fol-
lowing five years will see the implementation of specific and practical actions
culminating in the final year devoted to thanksgiving.

How and to what extent are we going to respond to this invitation?
Undoubtedly, the encyclical reverberated across the universities of Latin
America the most, as they are closer to the pope culture- and language-wise.
Among them, the International Association of Jesuit Universities in Latin
America (AUSJAL) plays a leading role. Established in 1985, it associates
30 universities from 14 countries of the region. It is one of the six regional
networks of the International Association of Jesuit Universities (IAJU) cover-
ing over 200 Jesuit universities.'* The initiatives of the AUSJAL go beyond
university boundaries by seeking ways to contribute to the lives of societies
better and to a greater extent. Currently, this network only contains 13 work-
ing groups made up of scientists, professionals, and authorities of the member
universities who readily participate in the implementation of joint projects,
such as a university social responsibility network and an environment and
sustainable development network.!® The programmes pursued include human
rights and integral ecology schemes, as well as interdisciplinary education in
these fields.

In 2016, a university “common home” network was established in
Argentine (Red Universitaria para el Cuidado de la Casa Comun). It associates
17 universities and organizes annual thematic weeks. In 2018 they convened
the first inter-American interdisciplinary congress.'

In Europe, from the academic year 2017-2018, students at the pontifical
universities in Rome have been able to attend environmental classes struc-
tured in six modules and spanning five years of university education. The
programme was designed as a response to the appeal conveyed in Laudato si’
and presented to Pope Francis on 22 June 2017.

Also in Poland, Laudato si has been widely studied and discussed, for ex-
ample, in a series of conferences, The Integral Ecology of Laudato si’. Young
Champions of Change (The Pontifical University of John Paul II in Krakow,

poverty, social inequality, peace, hunger, access to clean water, gender equality, clean energy,
or climate action.

14 See https://iaju.org/about [accessed: 01.06.2021].

15 See https://www.ausjal.org/acerca-de-ausjal/ [accessed: 01.06.2021].

16 See https://ruc.unlar.edu.ar/ [accessed: 01.06.2021].
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starting from 2016), Sustainable Development and Laudato Si’ (The Sejm,
15 October 2016), initiatives by the Centre for Ecology and Ecophilosophy
of Cardinal Stefan Wyszynski University in Warsaw, interdisciplinary and
interuniversity scholarly works, e.g. Wybrane zagadnienia edukacji ekolog-
icznej. Refleksje wokot Laudato si’, published in Krakoéw in 2016; grants by
the National Science Centre awarded to the Faculty of Humanities of Cardinal
Stefan Wyszynski University for the project, The Greening of Catholicism
in Poland and Italy? Catholic Organizations on Climate Change and
Environmental Crisis (2020), or official adoption of environmental policies on
campuses, as at the Ignatianum Academy, whose rector, Fr Prof. J6zef Bremer,
issued a declaration on the academy’s environmental policy to celebrate the
fifth anniversary of pope’s signature of Laudato si’.

Evidently, there are numerous, yet dispersed initiatives. It is likely that the
Laudato si’ platform, which is due to launch on 4 October 2021, will put them
together and further their development and better understanding, also includ-
ing the legal sphere which often surfaces in the papal thought.

3. LAUDATO SI"AND LAW

In his 2016 speech to the Pontifical Academy of Sciences, Pope Francis
addressed the audience as follows, “It has now become essential to create,
with your cooperation, a normative system that includes inviolable limits and
ensures the protection of ecosystems, before the new forms of power deriv-
ing from the techno-economic model causes irreversible harm not only to the
environment, but also to our societies, to democracy, to justice and freedom.”"”
In 2019, during an audience with participants of the 20th Congress of the
International Association of Penal Law, the Holy Father called for legal pro-
tection of the natural environment and recognition of “ecocide” as a crime
worldwide, and ensured that the Church would be more involved in this work
[Bar 2020, 7-32].

In Laudato si’ Pope Francis highlights the need for ethics of international
relations and the requirement to shape a normative system (no. 58). In Chapter
Five, Lines of Approach and Action, he refers to the most relevant interna-
tional instruments and calls for dialogue on new national and local policies.
In other words, each country is to assume its responsibility for planning, co-
ordination, oversight, and enforcement within its respective borders, and for
transparency in decision-making (nos 176—183, 186f), which should be fair
and free from pressure (no. 183). These processes should be monitored and
subject to constant international legal control [Gatta 2015].

7 http://www.pas.va/content/accademia/it/magisterium/francis/28november2016.html [accessed:
03.06.2021].
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Indeed, lawyer groups do not remain indifferent about Laudato si’.
[Fellegara 2016, 17-23] For example, Angel Ruiz de Apodaca, professor of
administrative law at the University of Navarre, is of the opinion that Laudato
si’ is directly linked to environmental protection law, that is, such legal norms
and principles that govern those human activities that have (or may have)
an adverse impact on nature. He goes so far as to suggest that the encyclical
could well serve as a university environmental law coursebook, as it address-
es all the current environmental challenges and solutions to be implemented
through focusing on “integral ecology.” [Ruiz de Apodaca Espinoza 2016,
145-60; Amo 2019, 5-37]. All would-be and active lawyers should study it
because ethical reflection on the relationship between people and the environ-
ment precedes the legal one [Tallacchini 1996]. It is not enough to become
complacent with an EU directive setting up a legal regime concerning envi-
ronmental liability.'® The pope notes that laws may be drafted correctly but
often remain a dead letter. The power of law should be regarded as sufficient
— to achieve the desired results, people themselves must undergo a change.
To ensure intergenerational justice, ecological education is needed more than
mere information [Balossi and Prada 2021].

Another noteworthy opinion comes from Judge Jorge Franz, president of
Division III of the Court of Appeals in penal cases in Buenos Aires. During
the Second World Conference on Constitutional Justice (25-28 August 2015),
Judge Franz discussed Laudato si’ from the legal perspective. He pointed out
that environmental law had become a thing of the past and had given way to
sustainable development law, especially after the 1992 Rio Earth Summit and
its declaration. Today’s, novel approach is expected to take account of social,
economic, and environmental matters and not just “pollution.”"” Pope Francis
adopts a similar position.

In Poland Piotr Kroczek has carried out an analysis of the sources of le-
gal norms and the functions of law in the area of ecology. Having identified
pope’s critical remarks directed at the law, he concludes that “Francis is con-
versant with legal issues, and his view of the law is very practical” [Kroczek
2015, 55-68].

Undoubtedly, the document may also apply to our legal system. In
Sustainable Development Strategy for Poland 2025,?° among the instruments

18 Directive 2004/35/EC of the Parliament and of the Council of 21 April 2004 on environmen-
tal liability with regard to the prevention and remedying of environmental damage. The consoli-
dated version after the amendment is dated 26 June 2019, http://data.europa.eu/eli/dir/2004/35/
0j [accessed: 09.06.2021].

19 “El derecho ambiental paso a la prehistoria, hoy el enfoque es el derecho del desarrollo sustent-
able,” iJudicial, 2 September 2015, https://ijjudicial.gob.ar/2015/el-derecho-ambiental-paso-a-
la-prehistoria-hoy-el-enfoque-es-el-derecho-del-desarrollo-sustentable/ [accessed: 01.06.2021].
2 http://snep.edu.pl/sms/materialy/strategia%20zrownowazonego%20rozwoju%20polski%20
d0%20roku%202025.pdf [accessed: 01.06.2021].
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of SD implementation, the authors prioritize education at all school levels
(Point 5.5, p. 26) because to implement the principles of such development
“set out in the Rio Declaration requires the participation of an informed and
well-educated society,” also educated ecologically (Point 2, p. 14). Some of
the prerequisites for the effective achievement of the strategy’s objectives are
“to facilitate access to justice in matters relating to sustainable development
and the use of the environment” (Point 2, p. 14) and “to develop the national
legislation that integrates ecological and development aspects” in accordance
with Principle 11 of the Rio Declaration (Point 2, p. 14).

CONCLUSIONS AND PROPOSALS

Given the observations made above, a review and verification of university
curricula, including of law and administration, is more than advisable. A gen-
eral query in the universities of the region revealed the absence of or reduced
importance attached to the problems of sustainable development and ecol-
ogy, both in university strategy documents and programmes. Environmental
education provided for in the state’s Sustainable Development Strategy 2025
should also be taught outside university establishments focusing on life sci-
ences, biotechnology or paid postgraduate courses.

Sad to say, our country is falling behind in implementing university social
responsibility [Bar 2015, 5-18]. If implemented, it is approached through the
prism of corporate reality, especially after the recent higher education reforms.
The best example of this is the establishment of a working group on univer-
sity social responsibility within the Task Force for Sustainable Development
and Corporate Social Responsibility of the Ministry of Funds and Regional
Policy.?!

Finally, the signatories of the University Social Responsibility Declaration
(2017) were primarily private and vocational schools (23 in total). This con-
firms the North American experience that university social responsibility is
misunderstood and primarily seen as a source of prestige and income genera-
tion. Fortunately, two years later, a larger group of state establishments joined
in, including those offering law and administration programmes (as many as
60 signatories in 2019). The signatories of the declaration undertake “4) To
expand curricula to include business ethics and corporate social responsibility,
sustainable development, and social innovation.”?

21 See “Spoteczna odpowiedzialno$¢ — znaczenie dla uczelni i sposoby wdrazania,” a publication
prepared for the Congress of Social Responsibility of Science: Science for You (16-17.09.2019),
https://odpowiedzialnybiznes.pl/wp-content/uploads/2019/09/SOU_publikacja.pdf [accessed:
21.06.2021].

2 https://www.gov.pl/web/fundusze-regiony/grupa-robocza-ds-spolecznej-odpowiedzialnosci-
uczelni [accessed: 21.06.2021].
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Besides drawing on the many years of experience of foreign academic cen-
tres and their networks, discussed elsewhere, a useful tool facilitating ecologi-
cal education and a deeper understanding of the social responsibility of the
academia in the field of sustainable development can be the papal encyclical
Laudato si’. They are guided by the principle expressed by an American poli-
tician (Timothy Wirth) and elaborated in Pope Francis’ letter, “think globally,
act locally.” The authorities of Lubelskie Voivodeship also expect such action
to be taken by the universities of the Lublin region. This is clearly voiced in
the Development Strategy of Lubelskie until 2030, which goes with a relevant
environmental impact assessment.?
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INTRODUCTION

Public tribute is one of the elements of a wider category of public burden
imposed by the public law norms. Historically, public tributes have evolved in
different economic, legal and social conditions. This explains why they do not
now constitute a coherent catalogue of financial instruments which could be
described with some defined, homogeneous constitutive features. The system
of public tributes has evolved for the past centuries from a simple division of
tributes into taxes, fees and contributions towards more complex divisions,
with two clear main currents of common and specific burdens. Both common
and specific burdens are currently collected in monetary form, personal servi-
tude or tribute in kind are excluded from it. The category of common burdens
covers only taxes, that is the tribute which finances state’s general tasks, not
based on the principle of equivalency. Specific tribute does not serve the pur-
pose of financing the state and does not burden all the people capable of pay-
ing this performance [Wotowiec 2016, 100—15; Idem 2020, 545—-63].

The tax (Latin: taxare), means compulsory financial obligation imposed
on the taxpayer (an individual or a legal entity) by the state or its legally equal
counterpart. Currently, it is mostly collected in a monetary form, though in
pre-capitalistic times it was also collected in kind. Regardless of the social and
political formation of the state organism, it was first the ruler (prince, king,
emperor) and then the state that needed and still needs means (monetary or in
other form) to satisfy its needs and to accomplish its tasks (duties) towards its
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subordinates or citizens [Kesti 2012-2019; Gajl 1995, 3—60]. The fiscal aim
was historically the main aim determining the imposition of taxes and devel-
opment of the system of fiscal burdens [Gradalski 2004, 10-20; Idem 2006,
5-30; Gomulowicz and Matecki 2011].

1. PURPOSE OF ARTICLE, CRITERIA OF ANALYSIS AND RESEARCH
METHODOLOGY

Legal sciences use typical methods encountered in social sciences and hu-
manities, i.e.: examination of documents (legal acts and administrative court
decisions), comparative methods (expert opinions, legal opinions, analyses
resulting from linguistic, grammatical and historical interpretation) and case
studies. The results of cognitive research are new theorems or theories. On
the other hand, the result of research for the needs of economic practice is to
determine whether and by how much the existing theorems and theories on
personal income taxation are useful in the process of modeling and reforming
personal income taxation systems in the context of realization of non-fiscal
functions of taxation and the processes of globalization and unification of tax
solutions.

Induction was used as the main research method. It consists in drawing
general conclusions or establishing regularities on the basis of analysis of em-
pirically observed phenomena and processes. It is a type of inference based
on details about the general properties of a phenomenon or object. The use
of this method requires the assumption that only facts can form the basis of
scientific inference. These facts are real existing situations (economic and le-
gal). Inductive methods include various types of legal acts, analyses, expert
opinions, and scientific documents used in social research.

2. ALTERNATIVE CONCEPTS OF INCOME TAX

The construction of personal income taxes has been increasingly criticized.
The pursuit of the doctrine’s principles of taxation has led to a considerable
complexity of its construction, making it incomprehensible to taxpayers and
difficult and costly to administer for tax authorities. The definition of income
for taxation purposes is not an easy task facing the tax authorities. It should be
defined in such a way as to distort the decisions of economic agents as little as
possible, while ensuring the basic function — which is the provision of public
revenue — and possibly non-fiscal functions. Income can be defined in terms
of its generation and its consumption. The distinction between these two ap-
proaches has become the basis of a multi-threaded discussion, the essence of
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which may be summarised in the question what should be taxed — income or
consumption?

The definition of income from the side of its generation corresponds to the
basic, most widespread, Schanz-Haig-Simons theory, according to which the
tax base is formed by income from various sources, regardless of its type and
regularity. Looking at tax revenue from the use side, on the other hand, re-
quires making a distinction between consumption and savings. Consumption
can be taxed in a variety of ways [Holmes 2000]. Indirect taxes in the form
of turnover taxes (structured, for example, as value-added taxes) or selective
excise taxes are common in most countries. The concept of consumption-ori-
ented income tax is very capacious, as it includes numerous specific concepts.
They use different approaches to the construction of the tax base and other tax
variables, but what they have in common is that the part of income allocated
to current consumption is taxed, while household savings or corporate invest-
ments are excluded.

Consumption-oriented income taxation is justified in two ways. The histor-
ically earlier argument refers to the fairness of taxation [Gomutowicz 2001].
According to it, consumption is a better measure of tax capacity than income.
Over time, economists began to emphasize the second important feature of
this form of taxation, which is the elimination of the so-called double burden
of savings. It limits capital accumulation by discouraging savings and invest-
ment. Consumption-oriented income taxation has an attractive feature — it
does not distort the decisions of economic agents. What is important, based
on the feature of tax neutrality at the microeconomic level, it is somehow
intuitively concluded that it translates into stimulation of saving and invest-
ment processes at the macroeconomic scale. According to this argumentation,
a consumption-oriented income tax can be expected to have a pro-growth
character. The practical experience to date is small and does not provide clear
indications. Most results of simulation studies generally support this assump-
tion. However, they are understandably based on model simplifications, and
therefore can only strengthen the argument, not confirm it with absolute cer-
tainty [Gradalski 2006].

Therefore, it can be assumed that stimulation of economic growth is a like-
ly consequence of a consumption-oriented income tax. The key element dif-
ferentiating taxation of earned income and expended income is capital income
— or more precisely, its part corresponding to a certain minimum interest rate,
referred to as the normal return on capital. In the consumption-oriented ap-
proach, this is not taxed, and this applies to both individual income taxation
and firm-level taxation [Litwinczuk and Karwat 2008, 22].



42 SYLWESTER BOGACKI, TOMASZ WOLOWIEC

3. HISTORY OF PERSONAL INCOME TAXATION
(SELECTED ISSUES)

The breakthrough moment in the history of public tribute was the intro-
duction of income tax in England. As we can see, income tax is quite a new
invention. General taxes were of property type, consisting in taxing the whole
property possessed by someone or its elements. Because such taxes are simple
and easy to use and because taxpayers find it more difficult to hide their real
estate than other taxable objects, such taxes did not require any complex tax
machinery or extensive knowledge of tax collectors (officials). The forerun-
ner of contemporary income tax was the tax imposed in England (except for
Ireland) to finance the war with Napoleon, in 1799 by prime minister William
Pitt (younger). When introducing this form of taxation, the argument went
that it was only temporary and it would be repealed once the war was over
[Gomutowicz and Malecki 2011]. The state actually resigned from collecting
this tax voluntarily only once — in 1802, after finishing the war with Napoleon,
Great Britain abolished this tax, after signing the peace treaty in Amiens, but
for a very short period of time, as in 1803 the tax appeared again in the public
tribute system at the level of 5% (the income obtained from this tax was at
the same level as when the rate was 10%, this was possible by lowering the
lower limit from 60 to 50 pounds which doubled the number of taxpayers). In
1806 the 10% rate was reintroduced and it was kept until 1816, when the tax
was repealed again by the Parliament, a year after the battle of Waterloo, with
231 votes for and 201 against. After abolishing the tax all the data concerning
taxpayers was burned (as it turned out later, copies were stored at the archives
— King s Remembrancer). For the next 26 years the English system of public
tribute did not comprise personal income tax [Simon and Nobes 2012, 10-50;
Krajewska 2012, 80-105; De Spenke 2011, 8-31; Zee 2005, 3-58].

The income tax introduced then had been reformed, compared to the 1799
construction, and evolved into historically the first type of income tax, the
so-called scheduler tax (analytical). The construction of this tax divided all
incomes into 6 schedules — groups (using property, capital, free economic
activity, other capital incomes, salaries, wages), divided into 16 categories
and assessed in different techniques, which all made up a single income tax,
supplemented by the progressive surtax on part of the income which exceeded
the statutory minimum level. As a result of these reforms and changes, income
tax has been — since 1842 — fiscally the most efficient source of budget income
and the most important tax in the English tax system [Wotowiec and Bogacki
2020, 7-32; Zyzynski 2009, 202-27].

The first attempts at introducing this tax in the USA were made in 1812.
The British Act from 1798 was followed. Tax rates of 8% and 10% were de-
termined (respectively for incomes exceeding 60 pounds and exceeding 200
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pounds). The legislative work had nearly been completed when in 1815 the
peace treaty in Ghent was signed and there was no need to introduce this tax
any longer. Just as in case of Great Britain, income tax was introduced in 1961
to finance the war operations (Civil War in the United States). Enormous time
pressure to find additional sources of budget income did not allow further
discussion on the sense of introducing this tax. The tax Law was signed by
President Lincoln on 1st July 1982. It imposed a 3% tax on incomes above
600 dollars and 5% on incomes above 10 000 dollars. In 1864 tax rates were
increased and the Americans had to pay a 5% tax on incomes above 600 dol-
lars, 7.5% on incomes above 5000 dollars and 10% — above 10 000 dollars.
The original construction of the American income tax had low tax rates, sim-
ple structure and a large amount of non-taxable income.

Italy introduced income tax in 1864, Germany in 1891, but the German
construction of income tax was different from the concept of English sched-
uler (analytical) tax. Scheduler tax is a type of taxation consisting in separate
taxation of each type of taxpayers’ incomes. It allows to prefer some while
discriminating other types of income by establishing differentiated scales of
taxation and rates. However, it makes it difficult to use the progression with
reference to taxpayers who obtain their income from a few sources. In 1891
the so-called global income tax was introduced in East Prussia. It covered the
whole income of an individual, regardless of its origin. In the global tax there
is no division of the tax base into incomes from particular sources, the base is
just the sum of all incomes. The tax base in this system was the so-called net
income, though in some cases (for example in case of taxing labor and running
own economic activity) the way of establishing income from particular sourc-
es of revenue could differ. Austria introduced global income tax in its lands
in 1896-1898. The Polish state income tax before the 2nd world war as well
as the present personal income tax are also global in nature. Other European
countries also started to introduce income taxes into their tax systems trying
to obtain additional income to finance expenditure during the 1st world war.

In France and the Netherlands the income tax was introduced in 1914, in
Belgium — in 1919. In France several sources of revenue were differentiated.
They taxed revenues from labor and remunerations and social benefits, indus-
trial and commercial incomes, incomes from farming, revenues from mov-
able capital and revenues from real estate. Each of these categories was taxed
separately and proportionally. The universal income tax was introduced in
1917 and was a progressive tax. In 1948 personal income tax was divided into
two parts, combining two tax solutions from 1914 and 1917. The proportional
rate was applied to particular categories of incomes and revenues, in line with
the 1914 solutions (global income tax) and an additional progressive rate was
introduced, as in 1917 (scheduler taxes). After the reform of the tax system
carried out in 1914-1917, the non-fiscal function of the income tax increased
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due to the introduction of various solutions taking into account the family and
personal situation of a taxpayer. It was not until 1970 that the taxation of par-
ticular revenues was unified, integrating legal solutions into general personal
income tax [ Wolowiec 2016, 100—15; Idem 2020, 545-63].

4. THE CONCEPT OF INCOME

The concept of income was of vital importance in the development of in-
come tax. We can differentiate two basic concepts of income. The first one is
the concept of the theory of revenue sources focused on regular inflow of eco-
nomic value from particular sources, historically linked to the English income
tax. According to this theory, taxable income is a regular surplus coming from
regular sources. A much broader concept of income is offered by the theory of
net asset growth which combines taxable income with the growth of economic
ability to spend the income, whether it is regular or one-off. The essence of
this theory is the economic ability of a given individual obtained in a specified
period of time and calculated by summing all net revenues (incomes) and ben-
efits, even one-off ones (such as donations, lottery wins, etc.), obtained in one
tax year. The presented theories significantly influenced the development of
particular types of income tax [Leszczytowska 2014, 7-40; Wojtowicz 2003,
184-94; Joumard 2002, 91-151].

Summing up our presentation of historical evolution of income taxes in the
system of public tributes, we can differentiate three basic types of tax: Roman
(mixed), German (global) and British (scheduler). The Roman type was a his-
torical transition from revenue tax to income tax. Its specific feature lies in
the fact that particular parts of income are first placed in tax schedules and are
taxable according to the progressive or proportional rate, and then the general
income is established and taxed according to the progressive rate. This type
of income tax can be found mostly in tax systems of France, Italy, Belgium or
Portugal [Messere 1998; Litwinczuk 2008].

Also the Polish income tax paid in 1950-1971 by individuals and legal
entities which were not units of social economy was of this nature. After tax
reforms in 1962, 1963 and 1974 this taxation evolved into the German type
of income tax. The German type of income tax originated in East Prussia
and then spread into the Netherlands, Switzerland, Austria and Scandinavian
countries. In this system the tax is collected from global (general) income,
regardless of the source of obtained revenues, using the progressive tax rate.
In the British (scheduler) type of income tax, income is not determined glob-
ally, but partial incomes are summed, specifically defined in the so-called
schedules. The sum of partial incomes gives the total (consolidated) income.
Partial incomes are taxed according to proportional or progressive rates. The
tax collected from scheduler incomes is treated as an ordinary tax, contrary
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to the tax collected from general income using the progressive rate, which is
then treated as an additional tax. Schedules determine particular incomes very
casuistically, and then, within them further (detailed) division of incomes into
particular groups takes place.

The evolutionary development of income tax has led to the development
of several specific features dominating contemporary tax systems. The first
one consists in basing the income tax construction on the theory of net asset
growth, which offers its broad understanding, and, which is connected, adapt-
ing global income as the basis for taxation (freeing taxation from sources of
obtaining revenue). A contemporary version of the theory of net asset growth
is the theory of market income (originating in the German tax doctrine), ac-
cording to which the income of a particular entity is the asset growth gener-
ated and performed by this entity. This means that income is generated only in
the economic turnover, as an effect of human work, investment of capital, thus
excluding inheritance, donations and other extraordinary incomes. In taxation
practice, some elements of the theory of sources are also used, by excluding
incomes obtained from determined sources from general income and taxing
them according to a separate tax rate (usually the proportional one).

Income tax based on the theory of sources (scheduler) offers far-reaching
possibilities of individualizing (personalizing) taxation by determining its size
to not only the size of incomes but also to their sources. This is especially vis-
ible in the British income tax. The concept of this tax is closer to the essence
of income tax than the concept of tax based on the theory of net asset growth,
which offers possibilities of implementing the principles of equality and tax
justice. In the 20th century, in an attempt to implement these principles, reve-
nue taxes were being replaced with income taxes. The advantage of scheduler
income taxes is that they allow to adjust the taxation method and tax rates to
the nature of particular income groups. This construction provides generally
milder taxation of incomes obtained from work (not funded incomes) than
incomes on capital (funded incomes). Using the scheduler taxation we can
achieve graduation of tax burden with reference to incomes coming from vari-
ous sources and to implement the policy of the so-called just taxation [Aksman
2002, 555-73; Bradley 2004].!

A drawback of scheduler systems is that they do not take into account the
whole financial situation of a taxpayer, that is his ability to carry the tax bur-
den imposed on them. It is not possible to rationally personalize scheduler
taxes by applying various reliefs related to particular family burdens of a tax-
payer. That is why we can now witness a diversion from constructions based
on a classic scheduler tax and movement towards mixed tax, in which pro-
portional scheduler tax on particular categories of income is supplemented

! See Inventory of Taxes in the Member States of the European Union, European Commission,
Luxembourg 2010-2020, 467.
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with global (unified) tax which progressively burdens the sum of taxpayer’s
incomes [Kalinowski 1996, 46-50]. Moreover, scheduler tax is extremely
complicated, which contradicts the requests for transparency and clarity of
taxation and, due its specific structure, brings significant costs of imposing
and collecting tax. From this perspective, a more appropriate construction is
that of income tax based on the theory of net assets growth (global — unified
— income tax). Historically this tax covered generally the whole income of an
individual, regardless of the type and source of obtaining income (character-
istics of particular income groups). In the construction of global (unified) tax
there is no preliminary taxation of incomes from various sources, and the tax
basis is a sum of incomes, however this can be calculated in different ways.
Although the taxation basis was the so-called net income, in some cases (for
example taxation of labor and economic activities conducted on one’s own),
the method of determining incomes from various sources can be differentiated.

Global, unified income tax is a construction that is widely used in OECD
countries. In the European Union, the last countries which adopted the system
of global tax in 1973 were Great Britain and Italy. The construction of the
global (unified) tax is more universal, as its basic elements can be applied
to taxation of individuals’ incomes and to legal entities incomes. Obviously,
adoption of the concept of net asset growth (global income) as a prevailing
concept is not tantamount to the elimination of the principle of personaliz-
ing taxation. The concept of taxing global income best implements the prin-
ciple of taxing a taxpayer according to their income potential, accumulating
all revenues of a taxpayer from all possible sources, providing a full picture
the taxpayer’s material situation [O’Donoghue and Sutherland 1998; Torres,
Mellbye, and Brys 2012, 1-56]. Personal features of income tax are exposed,
using the construction of the so-called existence minimum, using social and
extraordinary reliefs, differentiating tax burden with the progressive scale,
depending on the size of the obtained income. Personal features of global
tax are also implemented by using certain elements of the theory of sources
of taxation, in form of a separate taxation for incomes from some sources of
revenue [Wotowiec and Kepa 2020, 493-518; Wojtowicz and Smolen 1999;
Messere 1998, 223]. Taxation can be applied only to such incomes which
come from regular, permanent sources, which allows to separate non-funded
income (from work) from funded income (from capital, assets). For example
the tax on income in form of interest on bank deposits is calculated, collect-
ed and paid out by banks themselves, thus there is no collection of advance
payments and its accumulation with incomes from other sources. We should
remember that the current construction of the income tax based on global
understanding of income tax introduces several constraints concerning the
possibility of covering losses incurred in one source of income (for example:
capital investment) with income obtained from other sources (for example
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from remuneration), therefore it is necessary to break down the total income
into its specific sources [Messere 1998]. For example, many countries do not
allow to join losses incurred in high-risk investment with income from other
sources. Incomes and losses from this source of revenue are accumulated as
a whole and, if there is surplus in form of income — it is then added to incomes
from other sources of revenue.

5. PERSONAL INCOME TAX VERSUS CORPORATE INCOME TAX

Income tax is a prototype of personal tax — the tax which reflects the per-
sonal ability of the subjects on which it is imposed to pay it. For some time
income tax was only paid by individuals, as taxation of individual and legal
persons was based on the same principles. For example, the companies’ profits
were in France (until 1948 — impot sur les societes) and in Great Britain (until
1965 — corporation tax) taxed with the tax on industrial and trade profits on
the same principles as individuals. What only mattered was the fact that the
enterprise existed, its legal, collective or individual nature were not taken into
account. The forerunner of corporate income tax (from companies) was the
construction introduced into the American tax system in 1909. It was only in
1920 that the tax systems in Germany and the United States incorporated the
modern construction of corporate income tax (from companies) as a separate
form of direct taxation. The introduced taxation form was a classic system of
taxing company profits regardless of its destination, with additional taxation
of incomes in form of dividend on the shareholder’s level. The same income
then is double-taxed, firstly as company profit and secondly as the income of
an individual. In other European countries this form of taxation developed af-
ter the World War Two. The European leader in separate taxation of individu-
als and companies was France, which introduced a special tax on company
profits in 1948. Then the tax was introduced in Great Britain in 1965 and
in Italy in 1974. Other European countries began introducing corporate in-
come tax into their tax systems in the 1960s. [Majchrzycka—Guzowska 2011;
Cuccia and Karnes 2001, 113—40; Cnossen 2001, 1-89]. The following argu-
ments supported the introduction of separate corporate income tax [Krajewska
2012, 80—-105, Messere 1998, 325-26]* 1) it reduces disruptions concerning
the choice of legal form of conducting business activity (companies versus in-
dividuals); 2) with reference to companies, it is impossible to use the elements
of personalization, that is adjusting its construction to the individual features
of a taxpayer; 3) legal persons have better paying capacity, as concentration
of capital allows them to extend the size of a venture, to achieve economies

2 KPMG’s Individual Income Tax and Social Security Rate Survey 2010-2019, KPMG, Swiss
79.
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of scale and to improve competitive position compared with other business
entities run by individuals; 4) legal persons (companies) are not burdened with
handing over property when the owner dies, which increases their income
(tax) capacity.

It should be remembered that the most significant features of income tax are
revealed in taxation of individuals. It is a tax which best implements the prin-
ciple of taxation equity, through the idea of taxation equality and universality,
both in the subject and in the object aspect (tax ability to pay). The taxation of
companies with income tax is a controversial issue. In case of legal persons
we cannot talk of “personal paying capacity,” they do not have personal needs,
they do not have income “for themselves,” they are only representatives of
individuals. Even in conditions of tax progression there is no possibility of
justifying it in the context of the theory of equal sacrifice and softening the
effects of indirect tax regression [Torres, Mellbye, and Brys 2012, 1-56].

The capacity to pay tax in case of legal persons boils down to the economic
capacity, assuming that taxation cannot lead to limiting the productivity of
tax sources — in the short term it should not limit economic development, in
the long term — it should be conducive to this development. Therefore the
measure of tax capacity of a legal person is not the income that an individual
is left with to satisfy their needs, but the profitability understood as a relation
of profit to own capital [Gentry and Hubbard 2002, 1-43; Djankov, Ganser,
Mc Liesh, et al. 2008, 1-33]. Understood in this way capacity of a legal per-
son to pay tax is firstly related to the variety of legal and organizational forms
of conducting economic activity (for example taxation of single enterprises,
concerns or holdings) and the purposes of their activity. Analyzing the essence
of taxation of legal persons we can notice that tax burden depends on gather-
ing (accumulating) taxable income by a legal person, not by an individual. In
order to directly reduce tax burden, such legal person would have to lower
its tax base. Therefore, in order to assess its own share, even regardless of its
influence on aggregated investments in the legal person sector, an individual
must predict how a legal person (as a company) will react to the height of
tax burden. So we can state that there is an additional entity between the tax
organ and an individual, an entity that makes decisions. We are then faced
with the necessity to make new predictions, reflecting the processes of mak-
ing decisions by companies (legal persons — “intermediary” entities), which
are connected with most problems of group decision-making, as opposed to
individual decision-making.?

The differences between taxation of individuals and corporations do not
exclude certain common elements, resulting from the fact that we tax rev-
enues obtained by particular entities in a specific time. Particularly we can

3 Structures of the taxation systems in the European Union 2012-2020, European Commission
Taxation and Customs Union — EUROSTAT, Luxembourg, 416.
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notice then analyzing material and legal construction of income tax, as well
as its size and collection [Feldstein 2008, 1-20; Auerbach and Hasset 2006,
1-10; Chalk 2001, 1-37].

6. INTERNATIONAL TAX COMPETITION

Assuming that in the international tax competition, the attractiveness of
a particular tax system, and as aresult — location of investment depends,
among other things, on the level of corporate income tax rate, an alterna-
tive for lowering the tax rate is not to tax profits retained in a company (re-
invested), where we tax only incomes of consumption nature (“getting out”
of an enterprise). Another interesting solution may be a system of investment
reliefs and exemptions. Apart from the level of effective tax rate, another es-
sential factor may be the coherence of tax regulations and their compliance to
accounting regulations (coherence of tax and balance law). International and
Polish experience in using investment reliefs allow us to put forward a thesis
concerning relatively low economic effectiveness of such reliefs. Costs meas-
ured by lost budget inflows are large, effects — moderate, while the greatest
beneficiaries of this solution are tax advisors [Jourmard 2002, 124-25, Kesti
2013]. Tax reforms being an effect of the assessment of effectiveness of solu-
tions applied so far and tax competition for capital, aim at lowering rates and
simultaneously eliminating reliefs. As a result of such changes, tax base is
expanded (shadow economy decreases), which stabilizes budget tax incomes
and sometimes (in the longer run) accounts for their growth.* Apart from un-
favorable influence of reliefs and exemptions on budget incomes from tax,
we can identify several other arguments in favor of eliminating various in-
vestment preferences from the corporate income tax system [Messere 2000].
For example, differentiation of tax rates is based on the premises related to
creating investment incentives.” However, it makes the system complicated
and does not have to bring the planned effect in form of stimulated investment
demand, while generating all kinds of ineffectiveness.

CONCLUSIONS

Collecting tax at source has an unquestionable advantage consisting in the
fact that tax payment is made soon after the income was given to the taxpay-
er’s disposal (paid out by the payer). Tax collected at source may be treated
as a specific down-payment towards income tax. In this method, the taxpayer

4 Tax revenue in EU Member States: Trends, level and structure 2005-2019.
5 Price Waterhouse Coopers, 2011-2019.
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is obliged to declare in his annual return form, the size of obtained income
and is entitled to lower (reduce) the amount of due tax calculated in this tax
return by the amount of tax that was collected at source. The tax collected at
source is called “tax paid at source included.” Alternatively the tax collected
at source may be the final tax collected at source. In this case income recipient
(taxpayer) is exempted from an obligation to submit tax declaration and from
obligation concerning the amount of collected tax. Taxes collected at source
usually have a fixed rate, which is applied to the revenue (not income), which
means that we do not take into account any costs of obtaining revenue or per-
sonal situation of a taxpayer (income capacity). Therefore we can state that
taxes collected at source are examples of scheduler taxes.

With reference to the income related to work remuneration, most countries
combine both methods of collection, that is assessment and collection of tax
at source, which is known as the “pay as you earn (PAYE) system.” In this
system, employers (payers) are obliged to collect tax at source from remu-
nerations of their employees. Contrary to taxes collected at source, tax col-
lected from remuneration is not collected at a fixed rate, which is typical for
the system of collecting tax at source. Generally, the amount of tax collected
at source from remuneration reflects personal situation of taxpayers, and the
taxpayer is obliged to inform the employer (payer) of their personal situation
if it affects the size of their tax burden, in order to allow the payer to apply ap-
propriate system of down-payment collection. In a situation when the system
of collecting tax from remuneration is used properly, taxpayers are exempted
from the obligation to submit tax declarations, if they do not obtain any other
income or if they obtain income from other sources of revenue which is sub-
ject to final tax collected at source. The right of each state to tax incomes
generated on its territory is a derivative of sovereignty of this state and, in
principle, is only limited by international agreements, especially agreements
to avoid double taxation.
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Abstract. The subject of the article is the idea of unconstitutional constitutional amendments.
The essay does not concern any specific legal order but takes the perspective of a general the-
ory/philosophy of law. The study is divided into two parts. The first part briefly describes the
theory and practice of applying the idea of unconstitutional constitutional amendments. The
second part reveals and analyzes the basic assumptions of the theory of unconstitutional con-
stitutional amendments: “the assumption of the stratification of powers” and “the essentialist
assumption.” As a result of the analysis, it is concluded that on the grounds of democracy and
constitutionalism the inadmissibility of amendments to the constitution should be linked not
to the difference between the establishment of the constitution and its amendment, but to the
difference between the degree of democratic legitimacy of the indicated law-making activities.
Therefore, the article also formulates a postulate that the admissibility of declaring the uncon-
stitutionality of constitutional amendments should be limited to cases where the amendments
were adopted in a procedure with an evidently lower degree of democratic legitimacy.
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INTRODUCTION

The issue of unconstitutional constitutional amendments in recent years
has attracted more and more attention. This is for both practical and theoreti-
cal reasons. The constitutional practice of many countries shows the need and
usefulness of the idea of restrictions on the possibility of amending the consti-
tution. In particular, it is necessary to mention India and Turkey, whose con-
stitutional courts have loudly implemented this idea. On the other hand, the
idea of unconstitutional constitutional amendments seems to be some kind of
conceptual contradiction. According to the common meaning of the term “un-
constitutionality” is that an ordinary law, inferior to and bound by the constitu-
tion, violates it [Dicey 1982, 371-72]. Therefore, someone may insist that un-
constitutionality can’t refer to an act carrying the same normative status as the
constitution itself. It seems that the discussion on the mere admissibility and
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scope of constitutional changes has been going on since the time of the first
modern constitutions, i.e. since the 18th century. There are significant efforts
in constitutional theory to solve mentioned puzzle — to resolve the apparent
contradiction between idea of an unconstitutional constitutional amendment
and the unconstrained nature of constituent power. One can say that as a result
of these efforts, we are now dealing with a sort of theory of unconstitutional
constitutional amendments.

The essay is divided into two parts. The first part briefly describes the basic
issues of the theory of unconstitutional amendments to the constitution. The
second part is devoted to a critical discussion of its basic assumptions (“the
assumption of the stratification of powers” and “the essentialist assumption™)
and drawing certain normative conclusions from it. This study can be under-
stood as a contribution to the universal theory of unconstitutional constitu-
tional amendments and, at the same time, to a normative theory/philosophy of
law and democracy.

In the first place, let’s try to briefly describe the theory and practice of ap-
plying the idea of unconstitutional constitutional amendments.

1. EXPLICIT AND IMPLICIT UNAMENDABILITY

One can say that the important feature of constitutionalism is that the
norms of the constitution must be in some way, and to some degree, be en-
trenched. The most far-reaching expression of this idea is the phenomenon of
the unamendable provisions of the constitution: their amendment would be
prohibited [Bezemek 2011, 528—41]. They reflect the idea that certain con-
stitutional regulations ought to be protected from alteration. This kind of ex-
treme entrenchment is (and has been) used in the constitutions of many states,'
but at the same time many countries do not use such a solution. For example,
the Polish constitution of 1997 does not contain unamendable provisions. In
turn, under the French constitution of 1958, the republican form of govern-
ment shall not be subject to amendment, and the amendments to the German
Basic Law of 1949 affecting the division of the Federation into Lénder, their
participation on principle in the legislative process, or the principles laid down
in Articles 1 (human dignity, human rights) and 20 (principle of democratic
and social federal state) shall be inadmissible.

Initially, unchangeable provisions were designed mainly for protection the
state’s form of government; over time, however, they were extended to protect

! According to Roznai “out of the constitutions which were enacted between 1989 and 2013
already more than half (53%) included unamendable provisions (76 out of 143)” [Roznai 2017,
28]. His research shows that we are dealing here with an upward trend in relation to previous
historical periods.
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many features of a democratic system, including fundamental rights and free-
doms [Mohallem 2011, 767]. As the Venice Commission stated, unamend-
ability is a complex and potentially controversial constitutional instrument,
which should be applied with care, and reserved only for the basic principles
of the democratic order. It is worth adding here that the Commission indicated
that explicit limits on constitutional amendments are not a necessary element
of constitutionalism.?

The existence of provisions of the constitution, which the constitution it-
self proclaims unmendable, explicitly restricts the possibility of changing the
constitution. It seems, however, that the “core” of the theory of unconstitu-
tional constitutional amendments is the recognition of the implicit limitations
of constitutional changes. Recognition of implicit limitations means that even
when the constitution is silent on the subject, we should recognize that some
of its amendments are unacceptable.

In my opinion, the theory of unconstitutional constitutional amendments
makes sense only if it recognizes the existence of implicit limitations. A sim-
ple example proves this. Let us assume that the constitution contains a provi-
sion which, by another provision of it, will be declared unamendable. If we
allow the existence of only explicit limits, then the act of first repealing the
second provision and then changing the first one will be entirely lawful. This,
in turn, seems to contradict the basic intuitions related to the idea of uncon-
stitutional constitutional amendments. Therefore, in the following I will refer
to the “full-blooded” theory of unconstitutional constitutional amendments,
which primarily recognizes implicit restrictions on constitutional amendments
and treats explicit restrictions as their “positivized form.”

The idea of implicit constraints on making constitutional amendments has
been present in modern constitutional thought since the creation of the U. S.
Constitution and the first American Congress. Then it appeared in different
countries and was conceptualized in different ways. The works of French and
German scholars significantly developed this idea (in particular, the findings
of Maurice Hauriou and Carl Schmitt should be mentioned). Despite this, un-
til the 1960s, the idea in question was mainly a theoretical construct. At that
time, however, in India, the German doctrine was referred to and the so-called
“basic structure doctrine” was developed, which the Indian Supreme Court
applied in practice canceling the constitutional amendments several times.?
According to Indian “basic structure doctrine” the amendment power is not
unlimited — it does not include the power to abrogate or change the identity
of the Constitution or its basic features. The Indian basic structure doctrine

% Report on Constitutional Amendment. Strasbourg: Council of Europe (2010), https://www.ven-
ice.coe.int/ WEBFORMS/DOCUMENTS/CDL-AD(2010)001.ASPX [accessed: 15.09.2021],
p- 43.

3 See for example Krishnaswamy 2010, 70—130; Randhawa 2011, 4-35; Mate 2010, 179-208.
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was widely echoed in other countries [Ragone 2019, 327-40]. It is widely dis-
cussed, and in some countries has significantly influenced the constitutional
jurisprudence (e.g. Bangladesh, Pakistan, Kenya, South-Africa). Some have
even said that the international trend is moving towards accepting the basic
structure doctrine [Dlamini 2009, 10]. However, from the point of view of this
study, the most important thing is that this doctrine inspires the development
of a universal theory of unconstitutional constitutional amendments,* which is
the subject of this study.

2. UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS
AND CONSTITUENT POWER

It can be said that the only way to logically coherently introduce the con-
cept of unconstitutional constitutional amendments is to distinguish between
the power to adopt a constitution and the power to amend it. To consistently
“reconcile” the concept of unconstitutional constitutional amendments with
the basic assumptions of the legal system, it is necessary to assume that the
latter authority is somehow weaker than the first. This type of stratification
of powers to give specific content to constitutional provisions justifies the
restriction of the possibility of introducing changes to the constitution.

In modern constitutional thought, there is a long tradition of distinguishing
constituent power from constituted power (for example Seyes and Schmitt).
I short: constituent power is the power to establish the constitutional order of
a nation and constituted power is the power created and limited by the con-
stitution. Constituent power belongs to the sovereign. Of course, when adopt-
ing democratic legitimacy of power, the people are the sovereign. Constituent
power is legally unlimited and has an extra-legal nature. On the one hand,
it constitutes all legal power, and on the other it is itself the supreme legal
power. In turn, constituted power is a competence granted by positive law.
Constituted powers are legal powers somehow derived from the constitution
and are limited by it. They owe their existence and validity to the constituent
power and depend on it. Constituent power is superior to them.

There are many levels of constituted power. Constituent power, however,
is also sometimes stratified. According to a well-known distinction, primary
(or original) constituent power and secondary (or derived) constituent power
can be distinguished (this distinction originates from the 18th century French
doctrine, during the French National Assembly on the 1791 Constitution). In
short: primary constituent power is the power to create a constitution and es-
tablish a new legal order. Strictly speaking, only this power is legally unlim-
ited, superior and belongs to the people. The secondary constituent power is

* See such a highly developed theory in Roznai 2017.
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the power exercised under legal circumstances according to rules established
by the constitution, but it operates at the constitutional level and is in some
sense a reflection of the primary power. The secondary constituent power acts
within the constitutional framework and is therefore limited, nevertheless, it
operates at a higher level than ordinary legislation. In the light of the above,
the obvious question arises: how should the power to amend the constitution
be characterized in the light of the above distinctions?

It should be noted that many authors emphasize the difficulties with the un-
equivocal characteristics of the power to amend the constitution [Preuss 1994,
158; Webber 2009, 49; Roznai 2017, 110-12]. It is indicated that this power
has the characteristics of both constituent and constituted power. On the one
hand, the amendment power function is very similar to the constituent power
function. On the other hand, this power is conferred by the constitution and
regulated by it. Obviously, proponents of restrictions on constitutional amend-
ments cannot treat it as pure constituent power because constituent power
is legally unlimited. As a result, amendment power is treated as “secondary”
constituent power — sui generis power sitting between constituent power on
the one hand and constituted power on the other [Roznai 2017, 112]. The
power to amend the constitution is delegated by those who exercise primary
constituent power and the exercise of the amendment power is limited.

3. STRATIFICATION OF POWERS AND DEMOCRATIC LEGITIMACY

At this point I would like to point out that the theory of unconstitutional
constitutional amendments implicitly adopts a certain basic assumption which
I shall call here “the assumption of the stratification of legal powers” (in short:
stratification of powers). Although it has not been clearly formulated, its ac-
ceptance seems to be a necessary condition for the acceptance of the afore-
mentioned theory (especially for the idea of unamendability). The basic con-
tent of the assumption on the stratification of legal powers can be, in short,
expressed as follows: “we can differentiate legal powers at some level of the
legal system (also at the highest, constitutional level), even if there are no
explicit regulations providing for such differentiation.” In such a case, the ap-
propriate differentiation of legal powers must therefore be justified by other
arguments. It is not unusual that even in legal cultures with a strong positiv-
ist attitude, certain norms are sometimes recognized as valid, although it is
difficult to provide a clear basis for them in statutory law (this is often the
case, for example, with legal principles). Therefore, there are no fundamental
philosophical or theoretical reasons to exclude the possibility of recognizing
the validity of the rules introducing stratification of legal powers (stratifica-
tion without clear grounds in the provisions of positive law). In order to assess
whether in a given case the stratification of legal powers is well justified (not
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arbitrary), it is necessary to analyze the nature of the arguments presented to
justify the stratification.

Let us examine how the stratification of powers is justified in the theory of
unconstitutional constitutional amendments. It seems that the main theoreti-
cal/philosophical argument is that it is one thing to establish a legal act (in
this case — the constitution) and another to change (amend) it. As they are two
different legal actions, the legal powers needed to establish them also differ
somewhat, with the former being stronger than the latter [Roznai 2017, 105—
34]. The power needed to establish a constitution is stronger than the power to
change (amend) it — only the first one is primary constituent power. This argu-
ment is based on an assumption which I will later refer to as the “essentialist
assumption.” According to the essentialist assumption, establishing a legal act
and changing it are two essentially different activities. The enactment of a le-
gal act gives it a unique legal identity — its essence. By establishing an act, it
becomes this and not another legal act, and its legal identity creates a set of the
most important norms/regulations contained in it (as well as their mutual re-
lationship). On the other hand, a change (amendment) is an activity whose es-
sence is different. It alters the content of the act, but does not create a new act
(i.e. a new legal identity/essence). What leads to the creation of a new act is
the repeal of the existing act and the establishment of another one in its place.

At this point, it should be noted that it is obvious that establishing a legal
act is something other than amending (change) it. It does not follow from this,
however, that in this case we are dealing with the performance of two differ-
ent powers (and also that the second is weaker than the first). It also does not
follow that the second power is delegated power. We can only obtain such
conclusions by significantly enriching the premises. These premises must
somehow refer to the difference between actors performing two different acts
and the legitimacy of these actors to perform them.

The case of unconstitutional constitutional amendments is, of course, a spe-
cial case. In this case, we are talking about the very top of the legal system and
the exercise of the highest legal power. This highest legal power comes from
the sovereign and in modern democracies it is “the people.” The stratification
of the highest power must therefore somehow be based on the difference in
legitimacy to express the “authentic will of the people.” However, the concept
of “people’s will,” and thus the notion of the exercise of constituent power,
is, of course, somewhat elusive. Therefore, answering the question which act
better represents the will of the people is sometimes not easy and depends on
many additional assumptions. If the concept of “authentic people’s will” and
the concept of exercising constituent power are to have some normative or
practical dimension, they must be related to specific features or circumstances
of specific actions. Otherwise, they will remain abstract formal concepts or
assumptions needed only to make sense of the constitutional order (some kind
of “constitutional myth”).
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In modern democracies it is quite commonly accepted that “the people” are
the subject and the holder of the constituent power and the nation’s constitu-
tion receives its normative status from the political will of “the people.” Any
stratification of powers at the highest, constitutional level must therefore refer
to the difference in legitimization to express the genuine will of the people.
However, there are many philosophical/theoretical and practical doubts asso-
ciated with the concept of the will of the people (which is why some authors
call it a “modern myth” [Weale 2018, 1-29]. Many of these doubts relate to
doubts about the very principles of democratic decision-making (in particu-
lar, problems related to participation and representation, deliberative decision
making, difficulties in social choice theory — difficulties with the aggrega-
tion of preferences). It should also be added that the concept of constituent
power also has its critics for whom the idea of a founding moment at which
the constituent power is exercised holds little descriptive or normative appeal
[Dyzenhaus 2008, 129-46].

Regardless of the doubts indicated above, it can generally be said that any
justified stratification of powers at the highest level of the legal system must
refer to the difference in legitimacy derived from the sovereign. Therefore,
in the realities of modern democracies any justified stratification of powers
at the highest level must refer to the difference in the degree of “democratic
legitimacy,” and this democratic legitimacy must take into account the extent
to which the decision-making procedures contains inclusive and deliberative
mechanisms (which bring us closer to gaining “the authentic will of the peo-
ple”). The above-mentioned doubts related to the will of the people and demo-
cratic decision-making show that in some cases it will be difficult to establish
the difference in democratic legitimacy, however, in my opinion, it does not
rule out the very idea of such legitimacy. The applicability of this idea can be
seen in cases of an evident difference, e.g. when we compare the legitimacy of
a constitution imposed by a foreign state with the legitimacy of a fundamental
change to this constitution adopted in a popular referendum or when we com-
pare the legitimacy of a constitution established by the assembly which was
elected in the exclusion of a significant group of citizens with the legitimacy
of essential amendments adopted by the body elected in the elections with
the participation of that group (in these cases the question of what will be the
execution of primary constituent power seems rhetorical). It seems that on the
basis of the assumptions of modern constitutional democracies any stratifica-
tion of legal powers must be related to the degree of democratic legitimacy
(and not to the essentialist assumption). This, in turn, shows that constitutional
amendments may, in certain circumstances, have greater legal force than the
enactment of the constitution.

As mentioned above, the use of “the democratic legitimacy” indicator
may in some cases not provide clear answers (its use is hardly conclusive).
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Although in obvious cases we can intuitively indicate the difference in the de-
gree of democratic legitimacy, nevertheless a more detailed definition of this
indicator seems to be quite a complex issue in the field of normative democ-
racy theory (therefore it is difficult to discuss it in greater detail in this study).
In short, the difficulties with strict determination of the degree of democratic
legitimacy of decisions result in particular from the fact that this indicator
itself includes at least three others: “degree of deliberativeness,” “degree of
inclusiveness (participation),” “degree of adequacy of the representation sys-
tem.” Each of them is difficult to define precisely, and moreover, their mu-
tual relationship is not clear (e.g. can we compensate for a lower degree of
deliberativeness with a greater degree of inclusiveness? etc.). Hence, in hard
cases, identifying a difference in the degree of democratic legitimacy may be
highly debatable or even arbitrary (it requires settling controversial problems
in the field of normative theory of democracy, and this can always be treated
as debatable).

It can be said, however, that from the point of view of this essay, the indi-
cated problems are not of major importance. If we agree that the stratification
of powers is the exception rather than the principle, then justifiable stratifica-
tion can be limited to cases where there is a clear difference in democratic
legitimacy. In the case of constitutional amendments, such a solution is addi-
tionally justified by the assumption that the act complies with the constitution
(used quite often in modern constitutional states). If we apply this assumption
to statutes, we should apply it all the more to amendments (changes) to the
constitution. In other words, the possibility of recognizing the unconstitution-
ality of amendments to the constitution should be limited to cases where there
is no doubt that the degree of democratic legitimacy of the amendment is low-
er than the degree of democratic legitimacy of the constitution itself. In case of
doubts, the decision should be made in favor of the inadmissibility of limiting
the amendments. When assessing the difference in the degree of democratic
legitimacy, it will of course be crucial to assess the legislative procedure and
participation as well as the representativeness of the relevant legislative body
(if they are different in the case of enacting amendments to the constitution
and the constitution itself).

Taking into account the above considerations, it can be said that in relation
to the enactment of the constitution itself, amendments (changes) to it may
have a greater degree of democratic legitimacy, the same (at least approxi-
mately) degree, or a lower degree. In the legal cultures of modern constitu-
tional democracies, the possibility of recognizing the unconstitutionality of
amendments (changes) to the constitution should be limited to the last case. In
difficult cases, when it is difficult to unequivocally decide whether the amend-
ments actually have less democratic legitimacy, the decision should be “in
favor of the admissibility of the amendments.”
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CONCLUSION

Summing up this essay, it should first be noted that the idea of unconsti-
tutionality of amendments to the constitution becomes a very interesting ele-
ment of contemporary constitutionalism. In some countries, the constitutional
courts applied in practice the idea of unconstitutionality of amendments to the
constitution, while the theory/philosophy of law developed a conceptual ap-
paratus allowing for the rejection of the thesis about the internal contradiction
of this idea. Although this has not been clearly formulated, such a rejection
is possible only with the acceptance of the assumption which in this study
was called “the assumption of the stratification of legal powers.” However,
the stratification of legal powers requires appropriate justification. A justifica-
tion based solely on an essentialist assumption (that an amendment to an act
is something essentially different and weaker than the enactment of a new
act) seems, at least in contemporary constitutional democracies, insufficient.
The essentialist assumption seems controversial from a philosophical point of
view, and an effective justification should somehow appeal to the sovereign.
In the constitutional orders of modern democracies, this translates into a jus-
tification referring to the difference in the degree of democratic legitimacy of
law-making decisions at the constitutional level. In other words, the inadmis-
sibility of amending the constitution should be linked not to the difference be-
tween the enactment and amendment, but to the difference between the degree
of democratic legitimacy of law-making activities.

The degree of democratic legitimacy may be considered a vague concept
and the strict determination of the difference in legitimacy may in some cases
be questionable. However, in the case of the issue of unamendability of the
constitution, this does not cause any major difficulties. Due to the generally
recognized presumption of constitutionality of an act, it seems that the in-
admissibility of amending the constitution should be limited to cases of an
evident difference in the degree of democratic legitimacy between the adop-
tion of the constitution and the adoption of its amendment. In other words, the
condition for the admissibility of recognizing an amendment to the constitu-
tion as unconstitutional should be the fact that the adoption of the amendment
was made in a procedure with a lower degree of democratic legitimacy than
the adoption of the constitution. The adoption of the idea of unconstitutional
changes to the constitution in a specific legal system depends on many particu-
lar factors (e.g. the history of a given legal system, legal culture, arguments of
a political and social nature) and does not seem to be a simple consequence of
accepting the universal idea of constitutionalism. If, however, we accept the
concept of unconstitutionality of the amendments to the constitution, the ac-
ceptance of the above-mentioned condition seems necessary in the light of the
normative theory of democracy and constitutionalism.
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INTRODUCTION

We believe that there is no cleric in existence who cannot remember
the two most holy moments of his ordination, these being the laying on of
hands by the bishop ordaining him and the prayer of consecration. During
the part of the ordination ceremony for diocesan candidates to the diaconate
and priesthood that is termed the promises of the elect (Promissio electorum),
the bishop ordinary lays his hands on the candidate’s hand before the last
question. Subsequently, the consecrating bishop asks: Do you promise rever-
ence and obedience to me and my successors? (Promittis mihi et successori-
bus meis reverentiam et oboedientiam?). The candidate answers: [ promise
(Promitto). At the same time, religious candidates for the diaconate and priest-
hood make the promise of obedience and reverence to the diocesan bishop
and their major superior: Do you promise reverence and obedience to your
bishop and your competent superior? (Promittis Episcopo dioecesano necnon
legitimo Superiori tuo reverentiam et oboedientiam?) The answer: | promise
(Promitto)." This promise accompanies the clergy for their entire life. There

! See: Pontificale Romanum ex decreto Sacrosancti Concilii Vaticani II renovatum auctoritate
Pauli PP. VI editum loannis Pauli PP. II cura recognitum De Ordinatione episcope, presby-
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is no cleric at any level of hierarchy who would be released from this prom-
ise. The ecclesiastic legislator took this promise from the liturgical books and
gave it a normative form in can. 273 CIC/83: “Clerics are bound by a special
obligation to show reverence and obedience to the Supreme Pontiff and their
own ordinary.”

1. THE ORIGINS OF CANON 273 OF THE 1983 CODE
OF CANON LAW

The origins of can. 273 from the CIC/83 are found in the 1917 Code of
Canon Law,? can. 127; a speech by Paul VI.; and the canonical context of
CIC/83, can. 274 § 2, 495-502, 1371, 2° [Otaduy de 2002, 318].

1.1. Origins in the 1917 Code of Canon Law

In CIC/17, the ecclesiastical legislator designated the term cleric (clericus)
to mean one who accepted tonsuring, including bishops (can. 108 § 1), and
was not a lay person or a member of a holy order. The clergy, because they
belonged to the clerical order, did not acquire only privileges and rights, but
also obligations [Baczkowicz, Baron, and Stawinoga 1957, 302].

During their ordination, clerics were obliged to make the promise of obedi-
ence to their ordinary, but without oath (can. 127).3 Namely, this was not the
religious vow of obedience, which would have been a vow of the virtue of
obedience (ex virtute religionis). Secular clerics commit themselves to fidelity
(ex fidelitate); therefore, they should be obedient to their own ordinary when
performing such duties as do not contradict their own competences contained
in the canons of CIC/17. Thus, the ecclesiastical legislator established canoni-
cal obedience for the secular clergy [ibid., 317-18].

In CIC/17, the ecclesiastical legislator did not allocate a foremost position
to the canon on the clerics’ obedience and reverence to their own ordinary
(can. 127). The canons on obligation to lead a more holy life came before it
(can. 124-126). Clergy who violate canonical obedience should be punished
with canonical punishments (can. 2331 § 1).

terorum et diaconorum, edition typical altera, Typis Polyglottis Vaticanis 1990; Codex luris
Canonici auctoritate loannis Pauli PP. promulgatus (25.01.1983), AAS 75 (1983), pars II,
p. 1-317 [hereinafter: CIC/83], can. 1009 § 2.

2 Codex Iuris Canonici Pii X Pontificis Maximi iussu digestus Benedicti Papae XV auctoritate
promulgatus (27.05.1917), AAS 9 (1917), pars 11, p. 1-593 [hereinafter: CIC/17].

3 “Omnes clerici, praesertim vero presbyteri, speciali obligatione tenentur suo quisque Ordi-
nario reverentiam et obedientiam exhibendi.”
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1.2. The Allocutio of Pope Paul VI

On March 1, 1965, Pope Paul VI. gave a speech in the Sistine Chapel to
clerics and parish priests from the Roman diocese. As the first thing, he em-
phasized the importance of personal faith in their vocation and priestly minis-
try. He reminded them of the words of the Apostle Paul, that they should min-
istry in order to be regarded as Christ’s ministries and the administrators of
the mysteries of God (1 Cor 4:1). When the clerics decided to become priests,
they thereby gave Christ and his Church the sacrifice of their lives, which they
have internally and irrevocably adhered. It is the sacrifice of unrivaled love,
the sacrifice of Christ’s crucifixion. It is the path of constantly striving for
a single and constantly present ideal in the unceasing perfection of one’s own
self. Namely, God’s will is their personal consecration, because God himself
called them to their ordination (1 Sol 4:3-7).

The Pope further reminded the clerics that they should not be like those
who always want to judge, criticize, or willfully instigate change. He empha-
sized that they should be open to the renewing Spirit, which is active in the
world and also pervades the Church edicts. At the same time, he challenged
them to beware of willful innovation, which gives in to fashionable social
trends but is not approved of by the Church. The Pope emphasized that obe-
dience lives in the Church and is the source of salvation. It gives testimony
to the ministry of these clerics, testimony that is free and masculine and that
belongs to many of those who decided to follow Christ, who himself was obe-
dient until his death (Phil 2:8).

The Pope encouraged the clerics to have faith in their superiors and to
listen to them. These lead them and watch over their souls, because one day
they will account for them. If the clerics listen to their superiors, they will lead
them with joy and not with complaint. The opposite situation would be to the
disadvantage of all (Heb 13:17). Thus, obedience will flourish in the Church
as a whole, and it will not be superficial, illogical, or demeaning — it will not
be founded on despotic orders and irresponsibility. Clerical obedience should
be deliberate, powerful, good, and mighty, because it originates with God.
Through it, God’s teachings are given to the people, the ecclesiastical com-
munity is built, and, their pastoral love is fulfilled by means of specific tasks.
This is so in order for human souls to be freed from doubt and spiritual disease
and in order for people, as the children of God, to discover their dignity. And,
in this way, there is mutual sanctification for all.*

* Paulus PP. VI, Allocutio ad Urbis curiones et quadragenarii temporis oratores in Aede Sixtina
habita (01.03.1965), AAS 57 (1965), p. 326-27.
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1.3. Canonical context

In CIC/83, the ecclesiastical legislator put the canonical context of can.
273 into the context of cooperation between the clergy and their ordinary. The
clergy are required to accept and faithfully carry out the offices that have been
entrusted to them by their ordinary (can. 274 § 2).

The diocesan bishop is required to establish a presbyteral council to repre-
sent and act on behalf of the diocesan presbytery and, according to the legal
norms and their own statutes, help the bishop manage the diocese. This is done
so that the episcopal pastoral activities are effective for and to the advantage
of those of God’s people who have been entrusted to him (can. 495 § 1, 496).

The presbyteral council represents the diocesan presbytery. Therefore,
roughly half of the representatives are elected by the presbytery themselves.
Some are required to be members due to the office they hold in the diocese.
Other members are freely named by the diocesan bishop (can. 497). According
to the statutes, those who have the right to be elected comprise all the presby-
tery who have been incardinated into the diocese, the secular presbytery not
incardinated into the diocese, and members of a religious institute or society
of apostolic life who are staying in the diocese or occupy an office there. This
has been done in order to include presbytery from various ministries and parts
of the diocese in the presbyteral council. If the council’s own rules do not
specify otherwise, other presbytery who have permanent or temporary resi-
dency in the diocese also have the right to be elected (can. 498, 499).

The diocesan bishop convenes the council of priests, presides over it, sug-
gests inquiries, and specifies points for discussion. The council is an episcopal
advisory body; however, its consent is only necessary for cases that establish
law (can. 500).

The election period for individual priests is governed by the council’s stat-
utes. Those who represent a certain office remain their members for the entire
period they hold office. By the power of the same law, the council dissolves in
the legal situation of sede vacante. If it does not fulfill its function, and is not
beneficial to the diocese, the diocesan bishop can dismiss it after consultation
with the metropolitan. Naturally, a new council must be established during the
upcoming year (can. 501).

The diocesan bishop freely names at least six but no more than twelve
members to make up the college of consultors. These are named for five years
and carry out duties established by law. The bishop ministries as the head of
the college.® In the legal situation of sede vacante or sede impedita, the indi-
vidual who is the temporary authority of the diocese becomes the head of the

* See CIC/83: can. 461, 515, 531, 536, 1215, 1222, 1263, 1742, 1750.
¢ See CIC/83: can. 272, 382, 404, 421, 422, 430, 485, 494, 501, 1018, 1277.
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college. When a caretaker has yet to be established, the college is led by the
longest-serving priest (can. 502) [Sitarz 2019, 2440—444].

The ecclesiastical legislator stipulated that proper canonical punishment be
bestowed on clergy who, even after being admonished, do not heed the legal
statutes of the Apostolic See, their ordinary, or another superior (can. 1371, 2°).

2. DEFINING BASIC TERMINOLOGY

In can. 273, the ecclesiastical legislator established that “clergy have a spe-
cial obligation to show reverence and obedience to the pope and their ordinar-
ies.” For correct interpretation, it is necessary to define basic terms as they are
understood by the ecclesiastical legislator.

2.1. The clergy in the 1983 Code of Canon Law

In the apostolic letter Ministeria quaedam,” Pope Paul V1. abolished the
minor orders and instituted the ministries of acolyte and lector. He also speci-
fied who would be considered a cleric in the Church (clericus). One who ac-
cepts at least diaconal ordination can be considered a cleric. The ecclesiastical
legislator also adopted this papal decision in CIC/83 in can. 207 § 1 and 266
§ 1.8 The canonical term cleric (clericus) is exclusively identical with the term
sacred minister (minister sacer),” which indicates bishops, priests, and dea-
cons. Secular clergy (cleri saecularis) are incardinated to a local church, or
a particular church equivalent to a diocese (can. 265, 368). Religious clergy
are incorporated into a community of religious life or society of apostolic

7 Paulus PP. VI, Litterae apostolicae motu proprio datae Ministeria quaedam (18.08.1972),
AAS 64 (1972), p. 529-34.

§ See CIC/83, can. 207 § 1: “By divine institution, there are among the Christian faithful in the
Church sacred ministers who in law are also called clerics; the other members of the Christian
faithful are called lay persons;” can. 266 § 1: “Through the reception of the diaconate, a person
becomes a cleric and is incardinated in the particular church or personal prelature for whose
service he has been advanced.”

? Secretary of the Pontifical Commission for the Revision of the Code of Canon Law, Mons.
Rosalio Castillo Lara, specified the term minister sacer in the following way: “The expression
and term minister sacer relates only to sacred ministers who have accepted sacred ordination.
However, there are other ministers of the church. These are lay persons who are part of the
hierarchy by means of their ministry in the church, e.g., lector. For this reason, it is suitable
that the term minister sacer apply only to the clergy, though the term minister may be applied
to others. This terminology has already been obligatorily adopted in the definitive schema of
the LEF. In the Code of Canonical Latin Law, we cannot forget the term clericus, which has
a long tradition and fully identifies with the term minister sacer.” See “Communicationes” 14
(1982),29,c. 81, § 1.
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life that has the faculty to incardinate (can. 266 § 2-3)!° [Chiappetta 1994,
226-27].

In CIC/83, the clergy (clerici) are called those who have accepted sacred
ordination (can. 207 § 1, 266 § 1). Certain Christian faithful men become
sacred ministers by accepting sacred ordination in order for each of them to
ministered people of God for a new and specific reason according to the level
of sacred ordination they have accepted (can. 1008). Clerics in the Church are
not placed in opposition to the lay persons nor are they placed above them.
Together, the clergy and the lay persons comprise the whole of God’s people,
despite not traveling the same path towards holiness (can. 208)."! The Church
of Jesus Christ is not composed clerics alone, so therefore they are not given
priority over the lay persons. However, they have a greater commitment to the
Church, where their vocational ministry takes place. According to the degree
of ordination, ministry, or office that they have been granted, they have au-
thority in leading the Church of Jesus Christ, not the world [Jaworski 2019,
599-601].

2.1.1. Deacons

A deacon (diaconus) is consecrated not to the priesthood but to ministry
by the bishop ordinary’s laying on of hands and by the prayer of consecra-
tion. Those who have been ordained as deacons accept from God all the grace
necessary to ministered to people of God in the ministries of the liturgy, the
word, and charity (can. 1009 § 3). Therefore, they ministry people of God in
communion with their bishop and their presbytery according to the offices
which the respective authority has assigned them in the name of the Church
(LG 29).”

Diaconate, as a permanent status in life, is ministry to believers by the cat-
echism of God’s word and the administration of remote parishes in the name
of a priest or bishop [Wrocenski 2019, 337-38].

2.1.2. Presbytery

Priests are also called the presbytery (sacerdos) [Tichy 2001, 142]. They
participate in the work of Christ, the sole mediator, according to the degree
of the ordination they have accepted (1 Tim 2:5). They proclaim the word of
God to all people of God. However, their sacred function is executed primarily
through Eucharistic worship, acting in the role of Christ (LG 28). They share

10°See CIC/83: can. 265, 294, 377 § 3, 680, 957, 1016.

' Sacrosanctum Concilium Oecumenicum Vaticanum II, Constitutio dogmatica de Ecclesia Lu-
men Gentium (21.11.1964), AAS 57 (1965), p. 5-67 [hereinafter: LG], no. 32.

12 Tdem, Decretum de activitate missionali Ecclesiae Ad gentes divinitus (07.12.1965), AAS 58
(1966), p. 947-90 [hereinafter: AG], no. 16.
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in apostolic mission and by God’s grace they are ministers of Jesus Christ. The
target of their ministry and life is to celebrate God the Father in Jesus Christ.
They are selected from the people and for the people, therefore they live with
others as their brother and they are assigned to the ministry of God in their
matters. The presbytery have spiritual authority, and they do so in order to
administer and watch over things belonging to divine cult and to preside over
the church ministries. '

In CIC/83, the Latin term presbyter indicates those who have accepted
the second degree of priestly consecration. A presbyter is a priest (sacerdos)
and a cleric (cleric). The expression “cleric” is a legal term (can. 207 § 1). Its
theological equivalent is “holy minister.”'* The term sacerdos is only used
in CIC/83 to indicate bishops and the presbytery (can. 835 § 1-2, 1009 § 3)
[Salvatori 2012, 412], not the deacons.

2.1.3. Bishops

Bishops (episcopus) hold a Church office that was proposed and estab-
lished by Jesus Christ and is permanently linked to his spiritual power. Bishops
lead their local Church on the basis of their sacred affiliation to the College of
Bishops and as a result of their communion with the Pope.

Bishops are representatives of Jesus Christ in the particular church en-
trusted to them and heirs to that which Jesus entrusted to the Apostles. They
are their successors, guardians of the true faith and the Christian tradition.
Through episcopal consecration, they do not accept only power over their
entrusted local church but also, principally, spiritual duties. Consecration con-
fers the grace of the Holy Spirit so they are able to guide immortal souls,
preside over the community of believers, and to be a living witness to Jesus
Christ, a living example of faith, and the highest priest in their particular
church. When a bishop teaches, rules, and sanctifies, the Holy Spirit — which
himself teaches, rules and sanctifies God’s people — is working through him.
The office of bishop is a spiritual office, and the person who accepts this of-
fice rules, teaches, and sanctifies their local church (can. 1009 § 3). In this
way, a bishop becomes the spiritual leader of his people, entrusted to him by
Jesus Christ so that he can minister to them with all his love (LG 21, 27; can.
375-377)" [Krukowski 2019, 293-99].

13 Idem, Decretum de presbyterorum ministerio et vita Presbyterorum ordinis (07.12.1965), AAS
58 (1966), p. 991-1024 [hereinafter: PO], no. 2-3.

14 “Communicationes” 14 (1982), Al § 1, 29.

15 Sacrosanctum Concilium Oecumenicum Vaticanum II, Decretum de pastorali episcoporum mu-
nere in Ecclesia Christus Dominus (28.10.1965), AAS 58 (1966), p. 673-96 [hereinafter: CD],
no. 2, 8.
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2.2. Reverence

For a full comprehension of the meaning of the word “reverence,” it is nec-
essary to take into account the etymological context of the Latin term rever-
entia. The Latin substantive reverentia, -ae, f. — deference, respect, or esteem
for someone [Prazak, Novotny, and Sedlacek 1937, 1081] — can be described
as a social custom or as a virtue. “Respect” is the equivalent of reverence. To
behave towards someone with respect means to take someone into account,
to approach them with esteem, or to be deferential to them.'® The expression
“respect” is derived from the Latin respectus, -us, m. — to glance backwards,
to look back. The Latin respectus has its root in the verb re-spicio, -ere, -spexi,
-spectum, which translates as to look backwards, to see behind oneself, to
look at something, to pay attention to something, to relate to someone, and to
depend on someone [ibid., 1076—77]. To respect someone means to take them
into consideration, to look at them with esteem.

From the context of these equivalents, it can be concluded that showing
reverence consists of a view one’s surroundings with regards to another indi-
vidual, at whom one is currently looking. Reverence is expressed externally.
Primarily, this means that we accept the other person and their characteristics,
successes, ambitions, and opinions without regards to whether or not we agree
with them.

The external manifestations of reverence are not just an emotional addition
to the perception of other people or things. Reverential behavior is an external
manifestation in which something extra is expressed, something that an ir-
reverent person does not notice. Thanks to reverence, we are able to perceive
the mystery of other people or things, to feel their existential depth and value.
With the crossover from irreverent behavior to reverent behavior, people be-
gin to see and perceive another dimension that they had not previously seen
or noticed. They perceive how “something” that was previously lacking in
people can become visible within them. Specifically, this “something” is their
mystery, the value written deep in their core. These are fine bonds through
which all people and all things extend beyond into the realm of the invis-
ible. To sever them means to deaden the value of others and to falsify reality.
Reverential behavior is an attitude by which these invisible bonds become
visible. Where these bonds are missing, the world of values is flat, closed, and
meager in nature. Irreverent behavior destroys each incentive to infiltrating
the mystery of the life of people and the existence of things. People do not
then cultivate deeper incursion into the world [Scheler 1993, 20-21].

The above indicates the type of mutual relationships formed by those who
are party to reverence as well as the actual subject matter of reverence. Showing

16 Ottirv slovnik naucny, XXI R (R) — Rozkos, Vydavatel a nakladatel J. Otto v Praze, Praha 1904,
p- 590.
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reverence is a general obligation and differs in its external manifestations. It
also depends on the conditions under which the subject matter of reverence is
found. Certain of these conditions cannot be influenced directly, for example,
age. Naturally, other conditions can be influenced, for example, the results and
efforts of work as well as professional position and its execution.

The starting point for the motive to express reverence for another person
should be that each person benefits their surroundings. Such benefit can be the
subjects’ social standing, their expertise, or their specific skill. Everyone who
holds public, social, political, or religious office has a right to the expression
of reverence. Expressions of reverence have substantiation even within social
coexistence. In one of his articles, Professor Hrdina observed that, in contrast
to obedience, ordinaries cannot force reverence from their clergy; rather they
must achieve it through their charisma. And, if they do not have this charisma,
they will not obtain reverence from them [Hrdina 2009, 77].

2.3. Obedience

The Latin substantive oboedientia is derived from the verb audio, -ire, -ivi
meaning to hear [Walde and Hofmann 1954, 195]. In Black's Law Dictionary,
we can read that obedience is behavioral compliance to a command, prohibi-
tion, acknowledged authority, or obligations established by law. Furthermore,
obedient behavior is considered to be fulfilling that which has been required
or commanded by a superior body or refraining from that which has been
forbidden. Moreover, all of this should be in accordance with relevant orders
or prohibitions, because obedience is the essence of law [Black 1993, 984].

American social and experimental psychologist Stanley Milgram described
obedience as a basic element and constructive principle of life in all socie-
ties. No society or even small group of people can circumvent having a clear
system connected to authority. Each member of society must submit to the
dictates of authority. Disobeying the dictates of authority is only possible for
a person who lives in total isolation from others. Milgram understood obedi-
ence as a psychological mechanism linking individuals to the goals of society.
Obedience is society’s glue, binding each person to the respective authorities
[Milgram 2017, 20].

2.4. Special obligation

The clergy do not have just any obligation to show reverence and obedi-
ence to their ordinary; rather, they have a special obligation (speciali obliga-
tione) to demonstrate reverence and obedience to their ordinary. The Latin
term obligatio, -onis, f. means obligation. The term is derived from obligo,
-are, -avi, -atum and has many meanings: to tie, to bind, to wrap around, to tie
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up, to stake something, and to render guilty [Prazak, Novotny, and Sedlacek
1937, 844-45].

From the legal perspective, this term expresses the legal relationship be-
tween a creditor (creditor) and a debtor (debitor). The terms of the relation-
ship are specifically set as the thing that the debtor must carry out to the ben-
efit of the creditor. This is a unique legal relationship that in all cases excludes
a third person. It is also unthinkable that the contractual terms of the relation-
ship could be modified. The debtor cannot be excused from the relationship
and must unconditionally carry out the contractual terms of the relationship to
the benefit of the creditor [Debinski 2019, 1892—-894].

The Latin adjective specialis, -is, -e is composed of the Latin species+-
alis. Literally, we can translate it as something that is completely different
than it seems, than what it looks like at first glance. “Special” means very dif-
ferent, individual, and in opposition to what is common. That which is special
has a totally different nature than that which is common."”

The Latin gerund exhibendi occurs in the text of the canon in question.
This is the gerundivum of exhibeo, -ere, -ui, -itum. It also has many mean-
ings: to present, to furnish, to show, to be seen, to offer up for recognition, to
demonstrate, and to exhibit [Prazak, Novotny, and Sedlacek 1937, 481-82].
Exhibendi thus expresses necessary action, which must be occurring continu-
ously. From the above, it follows that all clergy are continuously responsible
to demonstrate reverence and obedience to their ordinaries and to the pope.

2.5. The pope

The clergy have a special obligation to show reverence and obedience to
the pope, because the bishop of Rome is the direct successor of Peter the
Apostle, to whom Christ entrusted the care of all people.'® The episcopatus
and primatus of the pope are mutually and indivisibly connected and coexist
by the appointment of God. In the process of the Church’s development and
growth, however, a human organizational structure has also arisen, in which
the primatus has come into being and is honored (LG 22-23)."

'7 Oxford Latin Dictionary, Oxford University Press, Oxford 1968, p. 1799.

18 See: Mt 16:19; Lc 11:52; John 21:15-19, 20-23; Act 1:15-26; 2:14-37; 4:5-22; 5:3-11;
10:1n.; 15:6-7; 1 Cor 1:12; 3:22; 9:5; 15:3-8; Gal 2:7-8; CIC/83, can. 331: “The bishop of
the Roman Church, in whom continues the office given by the Lord uniquely to Peter, the first
of the Apostles, and to be transmitted to his successors, is the head of the college of bishops,
the Vicar of Christ, and the pastor of the universal Church on earth. By virtue of his office he
possesses supreme, full, immediate, and universal ordinary power in the Church, which he is
always able to exercise freely.”

19 Congregatio pro Doctrina Fidei, Considerazioni su I/ Primato del successore di Pietro nel
mistero della Chiesa, “Communicationes” 2 (1998), p. 207-16, no. 4.
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The office of Supreme Pontiff is endowed with the charisma of universal
grace, which urges him to ministered all in united faith and in the single com-
munity of the Church. Christ entrusted this ministry to Peter and his succes-
sors in order for the Church’s tasks to be fulfilled, unity preserved, and the one
faith professed.”

The pope’s power in the Church as a whole is supreme, full, immediate,
and universal. This power is ordinary episcopal above all churches and church
communities and above all people who believe in Christ and belong to the
Church community. The pope can exercise this power freely. It is an ordinary
power, because it belongs to the pope (CD 2, can. 131 § 1,332 § 1, 333, 1273,
1417 § 1) [Brinda 2019, 22-27].

From the power of his office, the pope is the ordinary and pastor of the uni-
versal Church. Therefore, if he deems it suitable, he can remove selected com-
munities from under the jurisdiction of their local ordinary and make them
subordinate directly to himself for the good of the faithful (LG 13, 22, 45; AG
5-6; can. 591, 782 § 1).

2.6. A cleric’s own ordinary

According to can. 134 § 1,*! the pope is the ordinary of all the clergy (or-
dinarius proprius) as well as the ordinary of the Church as a whole (can. 331)
and the head of the Roman dicasteries (can. 334, 360), such as the cardinal
prefect, cardinal president, and archbishop president.*

The diocesan clergy have the canonical obligation of incardination (can.
265,266 § 1) and the obligation of reverence and obedience to their ordinaries.
Diocesan bishops are the personal ordinaries of the clergy belonging to their
particular church (can. 368). The ecclesiastical legislator has further stipulated
that the clergy’s own ordinaries are as follows: vicar general, episcopal vicar,
coadjutor bishop, and the auxiliary bishop — if the diocesan Bishop has en-
trusted them with the office of general or at least episcopal vicar (can. 134 § 1,
406 § 1). In the legal situation of sede impedita or sede vacante, the ordinary

20 Sacrosanctum Concilium Oecumenicum Vaticanum II, Decretum de oecumenismo Unitatis
redintegratio (21.11.1964), AAS 57 (1965), p. 90-107, no. 2.

21 “In addition to the Roman Pontiff, by the title of ordinary are understood in the law diocesan
bishops and others who, even if only temporarily, are placed over some particular church or
a community equivalent to it according to the norm of can. 368 as well as those who possess
general ordinary executive power in them, namely, vicars general and episcopal vicars; like-
wise, for their own members, major superiors of clerical religious institutes of pontifical right
and of clerical societies of apostolic life of pontifical right who at least possess ordinary execu-
tive power.”

22 Joannes Paulus PP. II, Constitutio apostolica de Romana Curia Pastor Bonus (28.06.1988),
AAS 80 (1988), p. 841-912,no. 3 § 1, 4, 14; Idem, Regolamento generale della Curia Romana
(01.07.1999), AAS 91(1999), p. 629-87, no. 2, 125, 131, 135.
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is the one selected by the administrator of the diocese or the individual who is
temporarily governing the diocese (can. 413, 419, 421).

The clerics who have been incardinated into a particular church equivalent
to a diocese (can. 368) have the obligation of reverence and obedience to their
proper ordinary, who is equivalent to a diocesan bishop (can. 381 § 2). The
proper ordinaries of these churches are the prelate (can. 295 § 1), territorial
abbot, apostolic vicar, apostolic prefect, apostolic administrator, the head of
a mission sui iuris [Franceschi 2002, 868], a military ordinary (can. 569),%
and an ordinary of the personal ordinariate.**

For the clergy of clerical religious communities, the members of institutes
of consecrated life, and clergy from a society of apostolic life under papal law,
the highest ranking member of these is their personal ordinary. In the Church,
abbot primates and the heads of monastic congregations are also considered to
be ordinaries (can. 266 § 1-2, 620).

In can. 134 § 1 and other normative acts, the ecclesiastical legislator ac-
knowledged that particular churches equivalent to a diocese, major religious
superior, and even their religious societies and pastoral activities in accord-
ance with the conclusions the conciliar fathers adopted at the Second Vatican
Council have a marked degree of autonomy. However, despite this, they are
not independent of the pope (can. 590), and they are subject to the powers
of the diocesan bishop in their pastoral activities. The particular church was
entrusted to their care under the authority of the pope, and he is their own,
proper, and immediate pastor (can. 381 § 1).%

The clergy have promised reverence and obedience to the pope and their
ordinaries. If, however, they work elsewhere than at their own particular
church, they have a canonical obligation of reverence and obedience to the
ordinaries of that place.

3. THE CANONICAL PROMISE — PROMISSIO CANONICA

The clergy’s promise of obedience and reverence to the pope and their or-
dinary is a canonical promise, because it is required directly by canonical law.
Clerics fulfill it according to the scope established by the ecclesiastical legisla-
tor. The Latin term promissio, -onis, f. is generally translated as a promising,
a pledging, or a promise. Promissio is derived from the Latin pro-mitto, -ere,
-misi, -missum, with the original meaning being to put a hand on something

2 Joannes Paulus PP. II, Constitutio apostolica Spirituali militum curae (21.04.1986), AAS 78
(1986), p. 481-86.

¢ Benedictus PP. XVI, Constitutiones apostolicae Anglicanorum coetibus qua Personales Or-
dinariatus pro Anglicanis conduntur qui plenam communionem cum Catholica Ecclesia ineunt
(04.11.2009), AAS 101 (2009), p. 985-90.

» See LG 45; CD 11, 35; CIC/83, can. 375, 376, 678 § 1.
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or someone and pledge or vow something [Prazak, Novotny, and Sedlacek
1937, 1006].

We can define this type of promise as a manifestation of free will whereby
a given individual commits themselves to carrying out or renouncing some-
thing. On its own, the promise does not have legal effect if it has not been
properly accepted by the other party, in whose interest it was made. A contrac-
tual relationship results at the moment the promise is accepted. A legal obli-
gation arises for the one doing the promising when all the legally established
conditions have been met.?® The party in whose interest the promise was made
cannot enforce it arbitrarily, but only by such means and in such a scope as set
by law [Ernst 2006, 731].

To understand the clergy’s promise of obedience (promissio oboedienti-
ae) means to thoroughly understand the context of the ministerial priesthood
and the cooperation between the clergy’s various hierarchical stations. Each
of these participates in ministering Jesus Christ. With their promise of obe-
dience, the clergy publicly swear their desire to be the co-workers of their
ordinaries and the pope and that they want carry out their directives and as-
signments among God’s people in their particular church for the good of the
Church as a whole in the spirit of mutual love and respect. Thus, all the clergy
are mutually bound to their ordinary and the pope by the bond of faith. They
do not want to carry out just their own will but also the will of Jesus Christ,
who summoned them and sent them into the world to ministered (Jn 6:38).

By accepting the gesture of obedience and reverence during diaconal or
priestly ordination, the bishop ordinary publicly undertakes to guard the hand
of the ordained, which he took into his own hand.?’

4. THE CANONICAL PROMISE ACCORDING TO CANON 273

The canonical promise of reverence and obedience that bonds the clergy
begins with their acceptance of diaconal consecration (can. 266 § 1) and con-
tinues throughout the rest of their lives. No clergy, regardless of their hierar-
chical station, have been released from this promise [Lynch 2000, 345-46].
This obedience is considered canonical because it has been required directly
by the ecclesiastical legislator in can. 273 CIC/83, and it is founded on the
sacrament of the priesthood.

The ecclesiastical legislator established that all clergy have the special ob-
ligation of reverence and obedience to their ordinaries (can. 134 § 1) and to

2 Ottiv slovnik naucny, XXIII Schlossar — Starowolski, Vydavatel a nakladatel J. Otto v Praze,
Praha 1995, p. 389.

27 Joannes Paulus PP. I, Adhortatio apostolica post-synodalis de Episcopo ministro evangelii
Iesu Christi pro mundi spe Pastores gregis (16.10.2003), AAS 96 (2004), p. 825-924, no. 47.
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the pope (can. 331).%® This particular canon, can. 273, emphasizes the perspec-
tive of universal validity. Special obedience is required, which is not the same
as the obedience of all Christians (can. 212 § 1, 218). This means that keeping
this promise requires a much greater strength from the clergy, one that touches
their entire being, both human as well as Christian, priestly, clerical, and intel-
lectual. The clergy’s canonical obedience is also tightly connected with their
canonical deployment, which is derived from their relationship to incardina-
tion (can. 265, 274).

The obligation is a legal as well as moral relationship that binds both par-
ties to honor their agreement, one to which they have freely bound themselves
[Gatkowski 2019, 1895-901]. One party of this legal, moral relationship is
the creditor, who is the pope and the cleric’s personal ordinary in our case.
They have the right to request that the other party in the relationship, i.e., their
cleric, carry out its specific execution. It is not only the debtor’s obligation
to show special reverence and obedience. It is also the creditor’s right to the
demonstration of reverence and obedience on the part of the debtor. If the obli-
gation is not discharged, the debtor becomes guilty, delinquent. Subsequently,
he can atone for this sin through the punishment established by legal norms
[Black 1993, 985-87].

The clerical promise of reverence and obedience (promissio) is not the
same as the promise of the evangelical counsel of obedience by the religious
(votum).” For the diocesan clergy, this is not a promise given directly to God,
but a legal obligation in which they freely and voluntarily decide to accept
the obligation of obedience to the pope and their ordinary. It is a promise that
binds them both morally as well as juridically. The promise is given in public
and it is publicly accepted by the bishop ordinary in front of the Church as
a whole. Expressing and accepting the promise is a celebratory and sacred
occasion for all participants. With this promise, clerics renew their calling to
sacramental ministering, which God himself embedded into their lives. The
promise of obedience is a very intense task of faith, therefore it binds them
within their conscience. And, it manifests itself in their life and ministerial
ministry both internally and externally [Ghirlanda 1983, 527-28].

The clergy’s required obedience and reverence to the pope and their ordi-
nary has its foundation in the same saintly priesthood held by all clergy, even
if they participate in apostolic ministering in different ways (LG 28). Within
the hierarchy of the Church, this is performed by means of incardination (PO
7, 15). Matters concerning the clergy’s personal internal life and their earthly
interests are not included in the promise of obedience; they have freedom in
these things [Chiappetta 2011, 358-59].

28 The pope is not named in can. 127 CIC/17. Obedience was required exclusively from priests.
¥ See CIC/83: can. 573 § 2, 590 § 2, 601, 607 § 2.
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CONCLUSION

During the liturgical ceremony, the candidates for diaconal or priestly ordi-
nation place their hand into the hand of their bishop ordinary and then publicly
promise him reverence and obedience. The bishop ordinary publicly accepts
the promise and promises to watch over their hands. This promise accompa-
nies the clergy through their entire life in clerical ministering, even if they
become a bishop or pope.

In CIC/83, the promise of the clergy is put into canonical context, from
which it is clear that the clergy are the co-workers of their diocesan bishops
and the other ordinaries of the particular church. They help them to carry out
their ministerial tasks for the good of God’s people and the Church as a whole.

The promise is a legal relationship from which arises obligation on behalf
of both the creditor as well as the debtor. It is the obligation of both parties
to keep this promise, to which they are voluntarily and publicly bound. The
clergy have special canonical obligation to show reverence to their ordinaries
and the pope and to be obedient to them. However, the reverse is also true.
The pope and the ordinaries have the right to request reverence and obedience
from their clergy. It is an obligation that binds both parties legally as well as
morally.

Ordinaries can force obedience from their clergy by legitimate canonical
means. However, both the clergy as well as the ordinaries must constantly
practice reverential behavior to each other. In truth, it is not easy to perceive
the mystery of the other, to feel their depth and the value that is written deep
inside each person.
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Abstract. One of the factors negatively influencing an assessment of the tax liability is infla-
tion. An increase in prices of goods and services without simultaneous adjustment for inflation
of the construction elements sensitive to erosion, or lack of application of an effective correc-
tive mechanism, leads to a gradual reduction in the taxpayer’s ability to pay. This results in
a violation of the principle of tax justice, even in a situation where the provisions of tax law are
formally correct. The aim of this article is to answer the question whether there are any legal
constructs in Poland that protect taxpayers against the negative impact of inflation and, if so,
whether they protect them effectively. The article analyses legal regulations contained in the
Personal Income Tax Act and the Inheritance and Donation Tax Act which refer to structural
elements of taxes expressed as an amount. The research covers the period of over thirty years,
i.e. from the beginning of social and economic changes in Poland, characterised by high infla-
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INTRODUCTION

In the Polish legal system, the basis for levying taxes is Article 84 and
Article 217 of the Constitution.! According to Article 84, everyone is obliged
to comply with his responsibilities and public duties, including the payment
of taxes, as specified by statute. Article 217 stipulates that imposition of taxes
and other levies, including the determination of the subject and object of taxa-
tion, tax rates and the application of reliefs, exemptions and remissions shall
be made exclusively by statute. It should be noted, however, that within the

! Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 483 as
amended.



80 MARCIN BURZEC

existing obligation to bear public levies, including taxes, the ability to pay
of the entity bearing a given burden should be taken into account each time.
Without going into further detail here, the above means that taxpayers should
be taxed according to their individual capacity to bear the tax burden. Thus,
imposed taxes should not constitute a greater burden than necessary. In this
context, it should be noted that the legislator, imposing on the taxpayer the
obligation to bear the tax burden, should protect him or her by shaping the
legal provisions in a way that strengthens his or her ability to bear this burden.
Indeed, it is desirable that, in accordance with the provisions of the law, a tax
liability is correctly created, which corresponds to the taxpayer’s ability to
pay. It should be stressed that the above protection in relation to the taxpayer
should refer to phenomena of an economic nature, which include, inter alia,
inflation. The relevant literature indicates that inflation can have a negative
impact in the field of taxes, as it erodes the structural elements of the tax ex-
pressed as an amount in the Act; it erodes the value of the tax liability; and
affects the size of the tax base [Thuronyi 1996, 435-40; Aaron 1976, 5-9].
Therefore, it should be noted that from the point of view of the taxpayer, it
is extremely important that the tax liabilities borne by him or her are secured
against the negative phenomenon of inflation. The lack of measures taken by
the legislator in this respect leads to a gradual decrease in the taxpayer’s abil-
ity to pay. This in turn leads to a breach of the principle of tax justice, even in
a situation where the provisions of tax law are correct in formal terms.

The aim of this article is to answer the question whether there are any le-
gal constructs in Poland that protect taxpayers against the negative impact of
inflation, and if so, whether they effectively protect them. The article analy-
ses the legal regulations contained in the Personal Income Tax Act? and the
Inheritance and Donation Tax Act,? which refer to structural elements of taxes
expressed as an amount. The author deliberately ignored the issue of adjust-
ment for inflation of expenses borne by a taxpayer in a situation where there
is a large time span between their payment and the moment of deducting them
from the obtained income. In the structure of the Polish income tax, such
a situation may concern tax deductible costs in the case of obtaining income
from the sale of real property against payment or depreciation of fixed assets
made by taxpayers conducting business activity. The problems occurring in
this context are so complex that the formal framework of the article does not
allow for a thorough presentation of the problem. Hence, also the final conclu-
sions, including the suggested de lege ferenda proposals, do not address the
issues indicated above. The research covers the period of over thirty years, i.e.

2 Act of 26 July 1991 on Personal Income Tax, Journal of Laws of 2020, item 1426 as amended.
3 Act of 28 July 1983 on Inheritance and Donation Tax Act, Journal of Laws of 2019, item 1813
as amended [hereinafter: Inheritance and Donation Tax Act].
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from the beginning of social and economic changes in Poland, characterised
by high inflation, until now.

1. THE IMPACT OF INFLATION ON THE STRUCTURAL ELEMENTS
OF TAX

In the minds of most Polish taxpayers, the problem of inflation does not
play a significant role. After all, compared to the beginning of the economic
transformation at the turn of 1990s, inflation, from the record level of 585.8%,
in 1990, decreased to 2.3% in 2019. In addition, it should be noted that in 2014
there was no increase in the prices of goods and services at all, while in 2015
and 2016 the problem of those in power as well as most economists was the
occurrence of deflation, which amounted to -0.9% and -0.6%, respectively.
In order to achieve the objective of this article it is necessary to briefly pre-
sent how the level of inflation has evolved over more than thirty years. It is
necessary because it will allow an assessment of actions taken by the Polish
legislator in order to introduce elements correcting by the level of inflation
these structural elements of tax, which affect the amount of tax liability in the
personal income tax and the inheritance and donation tax. There is no doubt
that correct actions of the Polish legislator in the above-mentioned scope de-
termine whether we can say that certain taxes are determined in a fair manner.
Or whether perhaps that lack of comprehensive solutions or inadequate legal
regulations results in the phenomenon about which J.M. Keynes wrote over
100 years ago; that “by a continuing process of inflation, governments can
confiscate, secretly and unobserved, an important part of the wealth of their
citizens” [Keynes 1919].

When analysing the phenomenon of inflation in Poland from the beginning
of the implementation of socio-economic reforms in 1989 until the present
day, three periods can be distinguished. The first one took place in 1989-1995,
a period characterised by inflation ranging from several hundred (in 1989 and
1990) to under 50 percent annually (1992—1995). The second period covered
the years 1996-2000, during which inflation was stabilised at a level of sev-
eral percent annually. A breakthrough in the fight against price increases oc-
curred in 2001, when for the first time from 1982 (with an annual exception in
1999) a single-digit increase in the prices of consumer goods and services was
recorded. Since then, inflation has ranged between 0% and 3%, with slight de-
viations such as in 2011 and 2012 (4.3% and 3.7% respectively) or in 2015 and
2016 (-0.9% and -0.6% respectively). Currently, inflation oscillating around
2% has been recorded since 2017. At the same time, in the coming years, ac-
cording to the forecasts of the National Bank of Poland, there will increase in
the prices of goods and services compared to previous years.



82 MARCIN BURZEC

The table presents changes in the annual inflation in Poland
in the years 1989-2021*

Year Inflation (%) Year Inflation (%) Year Inflation (%)
1989 251,1 2000 10,1 2011 4,3
1990 585,8 2001 5,5 2012 3,7
1991 70,3 2002 1,9 2013 0,9
1992 43,0 2003 0,8 2014 0,0
1993 35,3 2004 35 2015 -0,9
1994 32,2 2005 2,1 2016 -0,6
1995 27,8 2006 1,0 2017 2,0
1996 19,9 2007 2,5 2018 1,6
1997 14,9 2008 4,2 2019 2,3
1998 11,8 2009 3,5 2020 34
1999 7.3 2010 2,6 2021 4,9 (estimated)

Source: data from Statistics Poland and National Bank of Poland

It is on the basis of the above data on the increase in the prices of goods
and services in Poland over more than thirty years that it is possible to analyse
the solutions introduced by the legislator to protect taxpayers of the personal
income tax and the inheritance and donation tax against inflation.

There are essentially two mechanisms used by states to make inflation ad-
justment to the structural elements of taxes which are sensitive to erosion.
The first one is the possibility to refer directly to inflation. Accordingly, the
adjustment of the structural elements of taxes expressed as an amount is based
on the consumer price index. The other mechanism concerns economic values
other than inflation. These values include legal minimum wages, earnings of
industrial workers and the cost of living index [Tanzi 2009, 19-50; Idem 1976,
408-35]. However, it should be emphasised that the mechanism of inflation
adjustment based on criteria other than the consumer price index does not
always turn out to be appropriate. It is because basing the adjustment of the
structural elements of tax sensitive to erosion on other economic values some-
times results in a deviation from the actual increase in the prices of goods and
services. This may occasionally be beneficial for the taxpayer, as legal mini-
mum wages or earnings of industrial workers often increase faster than the in-
crease in prices of goods and services. These mechanisms can usually be used
in the structure of income tax. Nonetheless, due to the fact that inflation 1s low
in many states, especially OECD member states, legal regulations containing

4 Yearly price indices of consumer goods and services from 1950, Statistics Poland, https:/
stat.gov.pl/en/topics/prices-trade/price-indices/price-indices-of-consumer-goods-and-services/
yearly-price-indices-of-consumer-goods-and-services-from-1950/ [accessed: 21.12.2020].
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inflation adjustments are often abandoned [Thuronyi 2003, 300-301]. In such
a situation an important problem from the point of view of taxpayers’ safety is
whether a given legislator will, on a relatively regular basis, adjust the struc-
tural elements of the tax expressed as amount, which under the influence of
erosion significantly distort the final amount of the tax liability. Indeed, it
should be noted that even low inflation is a significant problem, because when
accumulated over several years it causes an increase in the tax burden.

As it has already been indicated above, inflation leads to erosion of those
structural elements of tax which are expressed as an amount. These include,
in particular, tax reliefs and exemptions limited to a statutorily determined
amount or the tax-free amount in the structure of personal income tax, as well
as in some inheritance and donation taxes. Inflation also negatively affects the
erosion of tax thresholds in taxes with a progressive tax scale, i.e. also in the
income tax and usually in the inheritance and donation tax. In the case of the
income tax, this problem mainly, although not only, concerns taxpayers earn-
ing income from paid employment. Periodic salary increases by employers
resulting, inter alia, also from increases in the prices of goods and services,
with the simultaneous lack of application of inflation adjustment by the leg-
islator for several years, causes the income obtained by employees to exceed
tax brackets, thus increasing the amount of tax liability. In addition, it should
be noted that the problem of inflation also relates to the appropriate formation
of the tax base. This situation occurs mainly in relation to lump-sum deduct-
ible costs, which are determined in terms of a monetary amount. The more so
as in many legislations it is common to apply deductible costs expressed as
an amount when determining income from paid employment. A kind of rem-
edy for such problems may be the adoption of deductible costs in percentage
terms. However, it may be questionable whether it is fair to set costs in this
way. Especially as this could lead to little perceptible tax regression for higher
income taxpayers. In addition, many countries struggle with the problem of
the so-called tax wedge. The adoption of unlimited tax deductible costs in
percentage terms may have the undesirable effect of increasing it. Therefore,
if legislators set tax deductible costs in percentage terms, they often limit their
amount to a certain limit based on relatively fixed values (e.g. the limit of the
lower tax threshold). It should be noted, however, that deductible costs set
in this way may be vulnerable to depreciation. Such a situation usually oc-
curs when the legislator introduces restrictions on the deduction of deductible
costs by making it dependent on the amount values expressed in an act as an
amount, if no systematic adjustment is made in relation to them [Burzec 2016,
34-36].
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3. THE ASSESSMENT OF LEGAL REGULATIONS CONCERNING
INFLATION ADJUSTMENT IN THE PERSONAL INCOME TAX AND
THE INHERITANCE AND DONATION TAX

In the structure of the Polish personal income tax until 31 December 2003,
i.e. in the period of high inflation, the problem of lump-sum tax deductible
costs was resolved in such a way that they were determined as a percentage.
For the most part, such costs were applicable to income obtained from em-
ployment relationship (and related relationships). A taxpayer could monthly
deduct 0.25% of the amount constituting the upper limit of the first bracket
of the tax scale, which was subject to annual adjustment. It was only after
inflation had stabilised that the legislator decided to adopt deductible costs
expressed as an amount [Ofiarski 2018, 119-21]. One of the main arguments
in favour of this way of determining costs was, infer alia, the desire to broaden
the tax base.’ The main problem of the adopted solutions is the fact that since
1 January 2004 the Polish legislator has only twice adjusted the tax deductible
costs expressed as an amount. This was first done in 2006 and the adjusted
costs took effect from 1 January 2007,° while the second time — new amounts
were introduced on 1 October 2019.7 It should be noted that for less than 13
years (from 2007 to 2019), taxpayers earning income from employment as
well as certain income from personal activities, in order to determine their
taxable income, determined deductible expenses based on a historical amount,
depreciated by inflation, which, when accumulated over 13 years, amounted
to 27.5%. It also seems that an increase in deductible costs, made at the end of
2019, was aimed at reducing the tax wedge for the lowest paid persons earn-
ing income from paid employment. This may be evidenced by the fact of the
simultaneous reduction by one percentage point of the personal income tax
rate provided for the first threshold of the tax scale while there was no increase
in the tax-free amount and no adjustment of tax threshold.

The Polish legislator should also be criticised in the context of solving
problems related to the adjustment of tax thresholds and the tax-free amount.
While until 1 January 2004 actions taken by the legislator were relatively con-
sistent and rational, actions taken after that date should be assessed negatively.
Until 31 December 2003, there were two types of mechanisms in force regard-
ing automatic adjustment of tax brackets and the tax-free amount. In the pe-
riod of high inflation, the indexation of tax threshold and the tax-free amount

5 Justification of the project of the Act of 12 November 2003 on amendments to the Act on
Personal Income Tax, Journal of Laws No. 200, item 1956.

¢ Pursuant to the PIT Act of 2006, the rate of the monthly tax deductible costs was set at PLN
111.25.

" Pursuant to the PIT Act of 2019, the rate of the monthly tax deductible costs was set at PLN
250.00.
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was based on the growth rate of the average monthly salary in the national
economy in the three quarters of the year preceding the tax year compared to
the corresponding period of the previous year. The solution adopted at that
time was beneficial for taxpayers due to the fact that the growth rate of aver-
age remuneration did not differ too much from the annual inflation rate, and
the tax thresholds indexed on its basis as well as the tax-free amount increased
year by year faster than the inflation rate [Burzec 2016, 39—40]. This method
of adjustment was applicable until 31 December 2001. As of 1 January 2002,
indexation based on the index of growth of average monthly remuneration in
the national economy was replaced by the consumer price index in the three
quarters of the year preceding the tax year compared to the corresponding pe-
riod of the previous year. This mechanism did not last very long, as it was only
in force until the end of 2003. During this time, only the indirectly determined
so-called tax-free amount was adjusted. The current tax thresholds in the
structure of the personal income tax have been in force since 1 January 2007
[Kucia—Gusciora 2012, 24-29]. It should be emphasised that it has not been
adjusted so far. Although in 2019 the legislator lowered the tax rate for income
falling within the first tax bracket from 18% to 17%, which could be a kind of
compensation for the lack of adjustment of the only tax bracket, such action
served more to reduce the tax wedge. One should assess in a similar way the
behaviour of the legislator with regard to the lack of adjustment of the tax-free
amount, with which the tax-reducing amount is closely related in the structure
of the Polish personal income tax [Duda—Hyz 2016, 53-57]. Importantly, it
was only as aresult of the judgment of the Constitutional Tribunal, which
decided that the low tax-free amount, which is additionally not subject to ad-
justment, does not correspond to the so-called living wage, and therefore the
current legislation was found to be incompatible with Articles 2 and 32 of the
Constitution.® As a result of this judgment, as of 1 January 2017, the manner of
determining the tax-free amount was slightly modified. This was done, how-
ever, in such a way that the tax-reducing amount and thus the tax-free amount
were increased for a marginal group of taxpayer earning income up to PLN
11,000.00. For other taxpayers it remained at the same level. According to the
regulations at that time, taxpayers with income exceeding PLN 127,000.00
were deprived of the possibility to take advantage of the tax-reducing amount.
These solutions should be assessed critically — although the legislator by its
actions referred to the judgment of the Constitutional Tribunal, it did so in
such a way that the result of the introduced solutions benefited the smallest
possible number of taxpayers. In practice, only those persons whose annu-
al income is not sufficient to function properly may benefit from the higher
tax-reducing amount [Flis 2019, 15-17]. The amendments that entered into

8 Judgement of the Constitutional Tribunal of 28 October 2015, ref. no. K 21/14.
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force on 1 January 2017 authorised the Minister of Finance to review the tax-
reducing amount annually in the event of a significant increase in the amount
of the living wage for a one-person household determined by the Institute of
Labour and Social Affairs. However, the above regulation authorising a po-
tential change of the tax-reducing amount should be regarded as superficial.
It should be emphasised that work on the Polish personal income tax act
was conducted in the conditions of high inflation. Therefore, the legal regula-
tions that were applied ensured that the remaining structural elements of the
tax, affecting the amount of tax liability, were protected against erosion. The
measures adopted for such structural elements as tax exemptions, deductions
or tax reliefs did not relate to the level of inflation. In the structure of the per-
sonal income tax, the legislator deliberately omitted the possibility to directly
express the amount of tax preferences by means of monetary amounts, which
would have to be subject to adjustment — their amount was set as a percent-
age. The base value was the taxpayer’s income,’ the amount of the average
monthly remuneration in the national economy'® or a reference to the upper
limit of the first tax bracket!' or the lowest remuneration for work.!? It was
not until 1 January 2003, i.e. after inflation had been brought down to a low
level, that limits on tax preferences expressed in terms of amounts were intro-
duced into the income tax system. However, since then, the Polish legislator
has been very reluctant to increase the limits expressed as an amount by the
increase in the prices of goods and services. In practice, some amounts have
not been changed since their introduction on 1 January 2003. Such a situation
concerns the amount of PLN 2,280.00 that can be deducted from income in
a tax year for expenses incurred by a taxpayer to pay for guides for the blind.
Since 1 January 2004, there has been in force an amount of PLN 2,280.00,
which has not been adjusted to date, constituting an annual limit of expens-
es incurred by a disabled person or a taxpayer who has a disabled person as

° Based on the value of the taxpayer’s income, a limit is calculated on deducible expenditure
through donation. The limit changed in time. Since 1 January 2005, taxpayers can deduce dona-
tions up to 6% of their income, yet by the end of 2003, this limit could be up to 10 or even 15%,
depending on the objective of the donation. For one year only, in 2004, the limit was defined as
an amount of money and equalled PLN 350.

19 In the period from 1 January 1993 until 31 December 1994, the taxpayers were entitled to
deduce the expenses for education of children and youth at private (non-public) schools that had
the official status (curricula) identical to public schools. The upper limit of this tax preference
was set at 1/5 of an average monthly pay in domestic economy per child.

' This was the case when the taxpayer deduced from their income the expenses to refurbish the
house or flat, or the shared costs of modernization or refurbishment of a block of flats and the
like. The amount deduced in this way could not exceed 15% of the amount marking the upper
limit of the first tax bracket for a given tax year.

12 The criterion of minimal wage was used in the years 2001-2002 for the purposes of the
so-called rehabilitation tax allowance. It was used to calculate the upper limit of the amount
deducible from the tax base, owing to expenditure on medicaments.
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a dependent in respect of the use of a passenger car which is his or her prop-
erty or co-ownership.

Another tax imposed on natural persons is the inheritance and donation
tax. It should be noted that some of the elements in its structure are also ex-
pressed as an amount. In this way the legislator determined the amount of
exemption in the case of acquisition by way of a donation of money or other
items for housing purposes by a person classified in tax group I (Article 4(1)
(5) of the Inheritance and Donation Tax Act), tax-free amounts for taxpayers
classified in one of the three tax groups (Article 9(1) of the Inheritance and
Donation Tax Act), and thresholds in the progressive tax scale (Article 15(1)
of the Inheritance and Donation Tax Act). It must be emphasised that although
the provisions of the Inheritance and Donation Tax Act provide for the pos-
sibility of the adjustment of the above-mentioned structural elements, the last
adjustment took place as a result of an amendment that came into force on 1
January 2003." This situation is largely due to incorrectly adopted methods of
adjustment. Under the current regulations, the amounts mentioned above are
increased in the event of a rise in the prices of non-food durable goods of more
than 6%, to the extent corresponding to the increase in those prices. Their in-
crease is calculated on the basis of a cumulative index of quarterly published
indices. In this context, it should be noted that the solution whereby the in-
crease in prices is calculated on the basis of a cumulative index of quarterly
indices was rightly adopted. However, the adjustment based on the increase in
the price of non-food durable goods should be critically assessed. As a result
of the reference to the above-mentioned index, despite the fact that the ac-
cumulated inflation since 2003 has reached a high level, the legislator has not
been able to perform adjustment so far. Perhaps the intention of the legislator
in referring to the above value was most appropriate. The inheritance and do-
nation tax is a property tax, therefore setting the price increase only with refer-
ence to the prices of non-food goods seemed to be reasonable. Nonetheless,
the adopted solutions mean that adjustment based on prices of non-food goods
is not possible due to their low growth. Meanwhile, other economic indica-
tors have increased since 2003 by more than well over ten or even by several
hundred percent. This concerns mainly the cumulative increase in the prices
of goods and services, the increase in the average salary in the enterprise sec-
tor, the minimum salary, and the increase in the prices of real estate, which is
very often the subject of gratuitous transfer as a result of mortis causa or inter
vivos transactions. It is worth noting that in the United Kingdom, for example,
the adjustment in the inheritance tax is based on the consumer prices index
(Article 8(1) of the Inheritance Tax Act 1984), and not on the increase in the
price of non-food goods.

13 Act of 12 November 2003 on amendments to the Inheritance and Donation Tax Act of 28
October 2002, Journal of Laws No. 200, item 1681.
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CONCLUSIONS

To sum up, one can conclude that the provisions of Polish tax law on the
personal income tax and the inheritance and donation tax do not protect tax-
payers against negative consequences of inflation. This has been the case
since the inflation was brought under control, which resulted in abandoning
the mechanism of the automatic adjustment of amount limits of structural ele-
ments of the personal income tax. As far the structure of the inheritance and
donation tax in concerned, the legislator included legal regulations aimed at
protecting the taxpayer from the phenomenon of inflation, which should be
assessed negatively. The main reason for this is that the provisions regulating
the mechanism of an automatic adjustment were constructed in such a way
that they have never had a chance to work in practice. As was noted earlier, the
regulations were based on economic values, the value of which, in comparison
to the increase in the price of goods and services (consumer price index) over
a dozen or so years, has practically not changed. Therefore, regulations in this
area should be assessed negatively.

The problems presented in the article suggest de lege ferenda conclusions
relating both to the legal regulations of the personal income tax and the in-
heritance and donation tax. Firstly, as it has already been shown, the Polish
legislator, in contrast to for example the French one,' is reluctant to perform
the adjustment of the elements of the tax structure expressed as an amount.
Therefore, it is reasonable to introduce into the structure of the personal in-
come tax a mechanism of an automatic adjustment of amount limits, such as
tax deductible costs, tax reliefs and exemptions, tax thresholds and the tax-
free amount. Secondly, the provisions relating to the adjustment of the amount
of exemption from housing donations, the tax-free amount and tax thresholds
for the inheritance and donation tax should be amended. Thirdly, the structure
of the introduced adjustment mechanism should be the same and apply both
to the personal income tax and the inheritance and donation tax. Fourthly, this
mechanism should be based solely on the index of price increases for goods
and services (consumer price index). This means that the current automatic
adjustment mechanisms, which apply mainly to the inheritance and dona-
tion tax, should be abandoned. Fifthly, the automatic adjustment mechanism
should apply when the cumulative increase in the price of goods and services
in relation to the previous adjustment exceedes 3%. Based on this value, it
would be in line with the inflation target of the Polish central bank, which is
2.5% with a possible deviation of 1 percentage point. In addition, the appli-
cation of the above correction mechanism means that in the case of inflation

14 “Projet de loi de finances pour 2021: Les conditions générales de I’équilibre financier”, Sénat,
http://www.senat.fr/rap/120-138-21/120-138-212.html [accessed: 22.12.2020].
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below the inflation target, there will be no need for annual adjustment. Instead,
it will be done in the event of significant changes in the prices of goods and
services.

Only after the above proposals have been fulfilled will it be possible to
give a positive answer to the question of whether the legislator, by imposing
obligations on the taxpayer to bear the tax burden, at the same time secures
him or her through legal regulations in such a way as to strengthen his or her
ability to bear this burden. The above solutions are important in view of the
noticeable high inflation recorded in 2021 in Poland, resulting mainly from
external factors (e.g. an increase in gas and fuel prices) but also the disruption
of the supply chain and the resulting shortages of goods. Additionally, the
above mentioned proposals are important in the context of the adoption by the
Council on 11 February 2021 of a regulation establishing The Recovery and
Resilience Facility, with a budget of EUR 672.5 billion. There is great concern
that the above measures, which aim to help Member States counter the socio-
economic impact of the pandemic, will contribute to an increase in the price
of goods and services.
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INTRODUCTION

Hybrid threats is one of the most crucial issues confronting contemporary
democratic societies and heavily impacting rule of law. Potential future crises
in Europe and globally will be dominated by a complex, hybrid form of chal-
lenges that target populations, in turn creating instability [Major and Molling
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2015; O’Loughlin 2015; Giegerich 2016]. Perception for rule of law, citizen
trust, loyalties, values, and politics are central to understanding these chal-
lenges to stability. Sustainable and legitimate governance relies upon trust
between government institutions enforcing rule of law and their citizens, and
sustainable government is weakened if trust is weak. Destabilization, char-
acterized by the purposeful use of primarily non-violent means, results from
the reduced trust, beyond the healthy skepticism of an informed populace,
between citizens and the state [Gashi and Magedonci 2017; Cusumano and
Corbe 2017].

Though there is no agreed definition of hybrid threats, we can character-
ize its main features, as: 1) an amalgam of multiple means including military,
political, economic, legal, cultural, social, infrastructure, cyber and informa-
tion domains; 2) a hostile actor aims to avoid detection and tries to diffuse/
confuse the situational awareness; 3) a hostile actor can be state, nonstate or
proxy actors, or all of them; 4) creation of a situation where existing societal
differences and grievances are consciously exacerbated, causing public harm.
This is especially done by mixing information with intentional disinforma-
tion, through the distribution of misleading or fake news on already conten-
tious social issues (e.g. migration); 5) structural breaking of the rule of law in
order for hostile takeover of social resources (e.g. voters), material resources,
diminishing democratic process, or even questioning independence of a given
territory (e.g. case of Crimea).

1. RESEARCH IDEA

Hybrid threats rely heavily on non-military domains. Civilian populations
are central to the hybrid threat scenarios as sources for potential socio-political
vulnerabilities and as targets for non-military threats and attacks, not least dis-
information campaigns. While misinforming others might be unintentional,
the intentional act of misinforming someone constitutes disinformation, de-
fined as “verifiably false or misleading information that is created, presented
and disseminated for economic gain or to intentionally deceive the public, and
may cause public harm”.!

A significant part of the hybrid threat phenomena is psychological. Actors
targeting communities/societies to exacerbate weaknesses do not necessarily
create social vulnerabilities themselves but make use of divisions that already

exist in civil society. Using disinformation, populations are targeted and used

! Joint Communication to the European Parliament and the Council: A Strategic Approach
to Resilience in the EU’s external action. High Representative of the Union for Foreign Af-
fairs and Security Policy: European Union, https://eur-lex.europa.eu/legal-content/en/
TXT/?uri=celex:52017JC0021 [accessed: 19.11.2021].
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as potential weapons within the state/society in question. Inequalities within
a society can be used to exacerbate dissatisfaction to the advantage of an en-
emy that wishes to create an unstable environment. The resulting insecurity
can increase mistrust in society [Roell 2016].

While cooperation between civilian and military authorities or organiza-
tions is assumed, this approach takes little account of the general population.
Who are “we” today? Would we respond to a crisis together? Or would we be
fragmented according to our sense of belonging to the interests of our com-
munity or the state? The delivery of “preparedness” brochures in some coun-
tries of the world attempts to mitigate insecurity amongst civilians, as well as
control the civilian response, to guide it as much as possible through civilian
authorities to ensure that civilian responses are predictable and unified.

To assume such unity within the civilian population can be problem-
atic, however. In a podcast broadcasting a roundtable session at the annual
Chatham House London Conference,? participants discussed the disconnect
between governments and their populaces, the rise of populism and rejection
of elites fostering destabilization, and the challenges of reconnecting politi-
cal processes to the everyday concerns of average people. It is increasingly
clear that we still lack understanding about the civilian landscape that is and
will continue to be a target for possible disinformation but is also potentially
a center of gravity for conflict resolution.

Trust processes and levels between the governed and government need
re-examination. Having a better understanding of where the potential vulner-
abilities lie within possible target societies enables these same societies — and
the diverse civilians within them — to develop measures that can build trust
and solidarity within them, making them less vulnerable to destabilization.
Disinformation/propagation of fear of certain groups of people with the pur-
pose of destabilizing a society are understood as hybrid threats, however we
want to better understand how this is a hybrid threat, and how to mitigate it, if
and when necessary. Disinformation has gained increasing attention as a fea-
ture of hybrid warfare which employs military and non-military tools to desta-
bilize a society [Reichborn—Kjennerud and Cullen 2016]. There is still a gap
however in how these threats can and should be understood in hybrid contexts,
including how emotions like fear or anger, which are difficult to measure or
control, resulting from disinformation become threats in and of themselves.
What are we missing before emotions become grievances expressed as nation-
alist/religious populism or extremism?

When it comes to malicious or criminal acts in cyberspace — from attacking
critical infrastructure to disseminating false or misleading information — it has
been noted that one long-term impact might be social discontent and unrest,

2 See How Can Political Elites Reconnect with Voters? Undercurrents. A. Frimston and B. Hor-
ton, Chatham House, London (29 June 2018).
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including the loss of public confidence in the government, even if the actual
damage caused by the cyber-criminal activities was minimal [Choo 2011].
How does disinformation become a threat and what can be done to enhance
societal trust as a response? Societal trust is a key target for destabilization,
which in turn affects civilian capabilities during a crisis or conflict.* The po-
tential for insecurity increases as societal trust decreases [Bilgic 2013]. From
previous conflicts (from WWII Europe to former Yugoslavia, Afghanistan,
Iraq, Georgia, Ukraine and Syria) we know that civilians have influenced the
direction and nature of security/insecurity [Hoogensen 2014]. Both national
and multilateral institutions (NATO/EU) are either developing or reviving de-
fense systems that combine both military and civilian efforts [Shea 2016].
There is nevertheless a significant research and practical gap in knowledge
regarding how, and to what extent, societal trust and civilian capabilities can
affect institutional planning, preparedness, and responses to emerging crisis
situations, and through which mechanisms, in particular to threats in hybrid
warfare scenarios.

The research is required paying attention to military and civilian authori-
ties’ role in combating hybrid threats but puts a hitherto neglected focus on
the effects that disinformation has on civilian agency (capabilities) in the evo-
lution of a crisis or conflict. Civilian agency is generally understood as the
capacities of individual citizens as well as civil society and its organizations at
large. It is not fully understood how civilian capacities are influenced during
crises, and how different authorities coordinate their action in this rather new
hybrid security field. We should ask: How does civilian agency affect societal
trust — crucial to cooperation and security — in the face of hybrid threats to
security? We should examine these threats which appear intangible but have
high trigger responses amongst civilians, affecting civilian capabilities.

The scientific problem raised is a socio-political-legal question, that asks
how we can understand people’s actions and reactions in crisis better. To an-
swer this, however, needs more than one conduit to knowledge. We need to
know more about people’s reactions in crisis (security studies including cy-
bersecurity, media studies, sociology, social psychology) as well as how states
have prepared for and control people’s actions and behaviors through law and
order (law, societal security policy). But the relationship between civilians
and their government agencies during a crisis remains unclear. It is often taken
for granted that civilians are the passive element in crisis, following the lead
of authorities, but research from other conflict settings (outside of Europe)
demonstrate this is not the case [Parashar 2016; Hoogensen 2014].

3 See Stette og samarbeid: En beskrivelse av totalforsvaret i dag (Support and Cooperation:
A description of total defence today), Department of Defence/Department of Justice and Pre-
paredness, Oslo 2015.
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The overall goal is to improve societal level abilities to manage crises
(where hostile actor is irrelevant or difficult to determine) and conflicts (iden-
tifiable hostile counterpart), as well as expand possibilities for open dialogue
for civilians.

The primary ambition should be to increase research-based knowledge
about the role of civilians and civilian agency — what people do — in crisis and
conflict, that are also in accordance with legal obligations. Increased knowl-
edge on civilian agency in relation to trust during times of destabilization or
crisis will assist both civilian and state actors to mitigate vulnerability and
increase the scope of non-militarized solutions to conflict.

The innovative in the emphasis on interdisciplinary “bottom up” meth-
odologies (intersectionality) applied to law and societal security, which have
otherwise been heavily approached by “top-down,” state-centric focus. Such
state-centric approaches are nevertheless not ignored, as authorities play an
important role also from the societal security perspective. Thus we should
cooperate heavily with relevant end users who can benefit immediately from
the ongoing research and at the same time provide important information, to
authorities, private actors (e.g. critical infrastructure operators), and civil soci-
ety organizations, while at the same time maintaining our focus on citizens to
inform us, guide us through our research (open lectures/debates), and receive
results.

2. RESEARCH METHODOLOGY AND MILESTONES

Objective 1: Investigation of the current state-of-the-art. A thorough lit-
erature review should be performed at the start of the research, with ongoing
literature review as needed. The review will identify the best methods avail-
able for achieving other project objectives.

Objective 2: Development of fundamental conceptual framework. Since
there are no commonly agreed definitions of basic concepts, including but not
limited to, “hybrid threats” and “disinformation,” research will be performed
on both national and international basis in order to develop common concep-
tual system, taking into account specificity of Poland and CEE countries. It
shall enable common understanding and scope of researched data sets — pre-
requisites for proper comparative analysis, as well as provide contribution to
theoretical concept framework.

Objective 3: Provision of novel theoretical scientific contribution. Within
scholarly rich environment, the research will develop “bottom-up” — ground-
ed (civilian-oriented), innovative theoretical contributions on societal trust
research and the impact of civilian agency on destabilization or crisis/conflict
scenarios, without omitting the more traditional state-centered approaches.
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Objective 4: Contribution to the development of legal regulations, poli-
cies, interventions and doctrines. The research will provide contribution to
development of laws, policies, interventions and doctrines relevant to human
and societal security planning — especially focusing on resilience strategies of
trust, taking into consideration legal obligations of the state and maximization
of civilian capacities and nonmilitary responses to threat scenarios. The em-
pirical data gathered will also provide a solid basis for further research on the
complex relations between civilians and authorities during crises.

Objective 5: Open engagement with society. To this end, the research will
ensure its relevance and benefit to society, as well as inclusion of civil society
actors, through open public debate of draft project deliverables including, but
not limited to, public evaluation of proposed theoretical framework, possible
absorption of research results and in particular making visible different threat
perceptions in particular counties. Most importantly, this research has as an
objective aim to increase trust between people and their authorities and in-
crease knowledge about non-militarized solutions to conflicts.

Objective 6: Based on the ready-to-use web crawlers developed at Forensic
Software Laboratory or Cybersecurity Centre a dedicated service will be de-
veloped, focused on finding texts (e.g. blog posts, tweets etc) which may be
perceived as traces of hybrid threat. This search will be encoded following the
knowledge on discovering the hybrid threats and know-how related to Natural
Language Processing will be utilized in order to implement components of
this web crawler. The prototype of the constructed software solution will be
made available on the web and configured to work on selected, popular infor-
mation and blog services, Twitter etc.

Objective 7: Knowledge-building and dissemination. Research results
will be presented at conferences and published in proceedings and journals,
with contributions in pop-sci media if appropriate. Deliverables and resources
will be made publicly available as far as possible.

To better understand the civilian landscape, it is crucial to understand the
various positions or identities within civilian communities that can be vulner-
able or resistant to threats of disinformation. Identity plays a crucial role in
trust. Intersectionality focuses on the experiences of individuals/civilians, and
how identities shape experiences including fear, anger, belonging, etc. It finds
its roots in a critique of feminist approaches that were insensitive or blind to
the different experiences of women on the basis of race, class, orientation,
ethnicity, and other markers of positionality that impacted their power and
agency. Coined by Kimberlé Crenshaw in the late 1980s [Crenshaw 1991], the
term “intersectionality” was designed to critically assess the intersection be-
tween race and gender, and at its core has a “nonpositivistic, non-essentialist
understanding of differences among people as produced in on-going, context-
specific social processes” [Marfelt 2016, 32]. As such, intersectionality is an



HYBRID THREATS - MEANS OF DESTABILIZATION OF LAW 97

important analytical tool when examining the power dynamics of civilians in
relation to the creation/maintenance/strengthening of trust in a society, and in
relation to the articulations of state actors who have a particular influence on
how trust is understood and perpetuated socially.

Intersectionality infuses research approaches in two ways. Establishing an
interdisciplinary “checklist” of questions we need to ask while designing our
respective research methods — asking what assumptions of power and identity
are made about the populations we are investigating both within our methods
as well as the sources of data we explore (ie: current law and legal docu-
ments). Thereafter we will investigate cases by gathering data and empirical
evidence via intersectionality-informed quantitative and qualitative methods
including surveys (EUSurvey) and semi-structured interviews with civilians
and civil societies, and document analysis of laws, white papers and political
strategies.

This includes examining disinformation, different hybrid threat methods
and motivations, and target groups utilizing comparative analysis, content
analysis, statistical analysis, interdependency analysis, among others. The
methods and tools will include textual and audio-visual document studies, in-
depth interviews, targeted social media and media observations and data gath-
ering, large-n online surveys among NGOs, citizen cafés, and, when possible,
participating observation and small-scale experimental tabletop tests. We fur-
ther apply the modified positivist approach, assessing the relevant domestic
and international legal regulations (eg. International agreements and interna-
tional customary law), complementing with additional arguments sought in
case law and legal literature. The research on emergency laws will be under-
taken in the doctrinal tradition. The collected data with thereafter be triangu-
lated and assessed again through intersectional lenses that both unpack and
expose our data according to the way various identities are created, changed,
or distorted, as well as present possible solutions to maintaining societal integ-
rity (stability) while allowing for diverse identities.

All the aforementioned Tasks will be performed in parallel within all three
established Research Areas, that together constitute a comprehensive interdis-
ciplinary research project:

3. PROPOSED RESEARCH AREAS

3.1. Research Area 1 — Social Science perspectives

The task will address the question of societal trust. In a preparatory litera-
ture review, the research will critically determine what precisely trust is and
how it functions in democracies. Is trust always a good thing? Or, might there
be good reasons to embrace a certain dose of distrust as a sign for functioning
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democracy? Researchers will inquire into the sources of contemporary distrust
in state institutions. Through initial surveys, relevant candidates for in-depth
qualitative interviews will be identified. Intersectional lenses will be applied
throughout selection. Informants will be interviewed twice during the project
to address possible changes over time and through our scholarly engagement.
Main hypothesis is that potential growing distrust has a multiplicity of rea-
sons intertwined with identities, many of them home-grown. The second issue
that will be addressed is threat perception and the formation in contemporary
commercial and noncommercial social media. Recently, economic incentives
and algorithmic trajectories have been identified as main drivers of radicaliza-
tion and distrust in digital environments [Fuchs 2017]. Through quantitative
assessments and qualitative content analyses of social media content, the re-
search will: a) map what content exists and how certain profiles and sites con-
nect, b) qualitative interviews will assess how users react to content received
and why certain items are passed on before, c) identities, technological logics
and economic incentives will be connected to the data and a comprehensive
picture of contemporary socio-technical networks will be drawn up.

Main hypothesis is that technological and economic factors constitute tacit
frames for civilian agency that privilege radicalizing and distrusting content.
The third issue is susceptibility of society to digital threats in general and dis-
information in particular, including relevant assessment of present standing
of society in general and impact of demographics. Research should provide
answers to number of questions related to e.g. current common values shared
by society, information sphere, cultural awareness, or lack of it. Analysis
and evaluation of common social values that are most endangered by hybrid
threats is a prerequisite for correct determination of dangers posed by threats.
Proposed research should not only identify such values and categorize them,
but also reveal strongest and weakest elements. Analysis regarding social
consciousness of threats in question should be also conducted, in particular
in CEE context and new phenomena — immigration and expansion of Islam,
military and terrorist threats. A map of topography of information impact on
society should be taken into account in research program too.

3.2. Research Area 2 — Societal security/technological perspectives

This task will address cyber space as a forum of social action, having its
own rules however which are not always regulated. What are the technologi-
cal elements that make civil societies, or individual citizens, and through them
democratic societies, especially vulnerable for malicious efforts to destabi-
lize the traditional democratic order? Does, and if so, how does, identity play
arole in these efforts? What are the defensive strategies, technological and
non-technological, that can be used again this? The second issue that will be
addressed concerns reactions of civil society and citizens in light of attacks
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disrupting critical infrastructure and vital societal functions embedded in it,
such as information, transport, electricity, water, health care, emergency ser-
vices and so forth. How do we understand “resilience” in these cases, and
what is the tolerance and societal resilience level of the society and its citi-
zens? Does resilience change according to identity markers (gender, race, eth-
nicity, socio-economic class, etc)? How does technology address this threat,
by enabling and/or limiting it? Analysis and evaluation of susceptibility of
e-space to cyber and electronic threats, will be also undertaken in context of
vulnerability to particular hybrid threats identified.

3.3. Research Area 3 — Legal perspectives

This task will address the issue of legal possibilities and limitations for
the state in protecting societal security and maintaining/building/rebuilding
trust in the face of cyberattacks of a non-military character. Such interfer-
ence may be undertaken by a government (e.g. espionage, propaganda, or
more subtle disinformation operations in order to influence an election), or
by private, non-state entities (e.g. industrial espionage or political opposition
groups). The second issue that will be addressed concerns legal responses
to non-military intervention in the internal affairs of a state by (a) foreign
state(s) or non-state entities, with a special focus on hybrid threats. Clarity
regarding legal and efficient responses, including what kind of intervention
is legal under international law, and which responses thereto may the target
state legally undertake, alone or in concert with other states. Emphasis will
be placed on how the law recognizes the ways in which different population
groups may be targeted based on specific identities, and how law can mitigate
this. Assessment of current shape and state of regulations enabling and sup-
porting fight with hybrid threats will be dedicated to evaluation of present and
future of regulations governing public security issues, in particular relevant
to protection of citizen rights in fight with threats of hybrid nature. RA1 and
RA2 will inform this particular RA with civilian (bottom-up) and technologi-
cal perspectives that need to be taken account by law.

The safety of respondents and the research team for each case study is
paramount and will guide all research decisions. Protecting confidentiality is
essential to ensure both informants’ safety and data quality. Ethical guidelines
insist on elaborate procedures for procuring informed consent and assuring
the voluntariness of the participation so participants will not become mere
“objects” of study.

Fundamental issues shaping modern societies, especially the ones of
Western democracy type, are being addressed, going beyond mere multidisci-
plinary by combining the different perspectives into a holistic, intersectional
analysis, performed in the context of comparative research providing selected
national perspectives. Proposed research evaluated in the present paper is
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innovative in its focus on both the state and civilian levels in studying hybrid
threats and how they interact together, and it takes into account fundamental
issues of various paths of development of democracy in Europe. Research
outcomes, therefore, might be appreciated by different communities in Social
Sciences, Humanities and Computer Sciences.
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Abstract. The literature emphasizes that decentralization signifies self-reliance. Several con-
ditions must be fulfilled to speak of decentralization. They include: equipping of bodies with
their own competencies, absence of hierarchic subordination, financial self-reliance (a decen-
tralized body has own sources of income and independently decides how to spend its financial
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also noteworthy.
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INTRODUCTION

Various factors affect the form and development of the apparatus of a gov-
ernment administration within a territory. These factors include model of the
political system [Wiktorowska 2011, 357], as well as model of the economic
system derived from it. The legal system is also not without importance, par-
ticularly the constitutional and administrative law. Technical factors such as
professionalism, efficiency, coordination of activities, rationality and proper
work organisation [Jaroszynski 1964, 33] have also been listed among the fac-
tors determining the model of territorial administration.

Two basic models of territorial administration have taken shape over
the course of historical development — the model of uniform administration
[Starosciak 1969, 116] and the model of dualistic administration. The dualistic
administration model is based on a combination of the principle of centralisa-
tion and decentralisation in the process of shaping the state’s territorial sys-
tem of governance. With a strict hierarchy and based on a bureaucratic factor,
the principle of centralisation determines the formation of the apparatus of
governmental administration, representing the state and totally dependent on
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the state. Yet, the principle of decentralisation allows for the formation of an
apparatus of decentralised administration in the form of a territorial self-gov-
ernment — based on a social (civic) factor. A self-government created in such
way enjoys the attribute of self-reliance [Frankiewicz 2003, 95].

A self-reliance is inscribed in the essence of self-government. The defini-
tion of a self-government shows that it is organisationally and legally distinct
within the structure of the state, an institution of the local community arising
from the law, appointed for self-reliant performance of state administration,
equipped with the material resources enabling the realisation of the tasks with-
in its purview [Zawora 2008, 14].

In the legal science of administrative, and constitutional law, in adminis-
trative science and many other sciences, including politology, it is generally
assumed that the fundamental and intrinsic characteristic of the municipality,
deciding the essence of this unit of territorial self-government as an entity of
public administration, is its self-reliance [Bakowski, Brzeski, and Laskowska
2010, 17]. The self-reliance of territorial self-government units is identi-
fied with the constitutional normative principle of establishing and applying
legal norms forming the expansion and specification of the wording of the
Constitution of the Republic of Poland [Szewczyk 2002, 105].

Precisely these factors have led to the choice of the subject above. Under
the laws, local governments have been given the authority to perform admin-
istrative tasks, both local and regional. The work of local governments units
is associated with the subsidiarity rule of the local council. This principle as-
sumes that the exercise of power shall be in the hands of the institutions in
subject. In the first instance, the local councils should be assigned tasks and
competences as well as appropriate monetary resources to implement these.
Tasks which can be performed by local councils should not be assigned to
other units (district, voivodeship). Delegating these tasks to the upper level
should occur only in instances in which the execution of these exceeds the ca-
pability of the local council. The government administration should only deal
with the tasks which cannot be completed by the local councils. The principle
of subsidiarity gives citizens the opportunity to deal with individual matters
in their local communes, in places of their residence and through authorities
they have chosen.

1. EXPLANATION OF THE SELF-RELIANCE OF TERRITORIAL
SELF-GOVERNMENT

Three perspectives on the essence of the self-reliance of territorial self-
government emerge from the literature. The first postulates a very high de-
gree of a self-government’s self-reliance. However, strong decentralisation
and financial independence are the conditions for its actual independence.
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The second approach recognises the overriding role of the state in the pub-
lic sector and the strong dependence of territorial self-government on central
authorities. Whereas the third approach accounts for the realities upon which
a determination of the scope of self-reliance is dependent, i.e. the level of in-
come, types of sources of income and their yields, the real impacts and meth-
ods of action of territorial self-government units in the direction of increasing
their income, and the scope and types of expenses that such units may incur
[Jastrzebska 2003, 100].

The essence of a municipality’s self-reliance is grounded in its decision-
making capacity, within the framework of the binding legal order, with re-
spect to all local (regional) affairs, allocation of communal property, rules of
using public facilities, zoning, the scope of investments, the order, methods
and resources by which they are implemented, as well as with respect to all
associated financial and material expenditures [Jagoda 2011, 21]. The essence
of self-reliance also manifests in the fact that public tasks are performed by
entities that are independent (self-reliant) and dispose of their own subjective
rights. No body of governmental administration has such attributes at its dis-
posal. Neither body of state administration has its own subjective rights, nor
benefits from self-reliance granted a priori, so to speak, nor has its own legal
personality [Btas 2002, 101].

The semantic scope of self-reliance can be interpreted in two ways: posi-
tive and negative. The former involves studying, based on binding laws, situ-
ations in which bodies of territorial self-government have a legally defined
scope of decision-making freedom. Meanwhile, the negative aspect involves
reconstructing of the scope of the legally permissible influence on territorial
self-government of state authorities situated outside of the given self-govern-
ment’s system, particularly from bodies exercising so-called monitoring over
the territorial self-government [Daniluk 2020, 36-70].

Self-reliance as a positive aspect is made visible in the sphere of creating
self-government structures and shaping their human resources, in the realm of
lawmaking and management of communal resources. The negative aspect is
related to judicial protection of self-reliance. Hence, the case law of courts, re-
acting to the violations of the principle of self-reliance, determines the legally
protected area of a territorial self-government’s self-reliance negatively, as it
does so through elimination of such violations. The self-reliance of territorial
self-government receives protection within the framework of the case law of
administrative courts, and with respect to affairs related to management of
communal property, the case law of general civil courts. The case law of the
Constitutional Tribunal plays a special role in protecting the self-reliance of
territorial self-government, by eliminating laws that violate the constitutional
principle of self-reliance from the legal system. The protection of self-reli-
ance afforded by administrative courts involves, above all, protection against
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unauthorised interference of monitoring bodies, appointed to control the le-
gality of actions and activities of self-government bodies. A self-government
unit has the right to file a complaint against these acts to the administrative
court for the purpose of investigation by the court of whether monitoring in-
tervention was legal and whether the sphere of self-reliance of the self-gov-
ernment unit was infringed upon illegally. Within the scope of disposal and
management, self-reliance is protected by general civil and commercial courts
resolving disputes arising over the course of such activity [Bojanowski 2009,
16-17].

2. INTERPRETATION OF THE PRINCIPLE OF DECENTRALIZATION
IN POLISH CONSTITUTION

The principle of decentralisation corresponds directly to the concept of
self-reliance. The concept of decentralisation itself is deemed one of the key
concepts in the theory of administrative law. The oldest view concerning de-
centralisation in the Polish literature can be found in the first Polish textbook
of administrative law by A. Okolski [Okolski 1880]. The author sought a de-
centralisation in self-government bodies, to which he ascribed the right to
“handle the interests of a given place,” in contrast to the centralised govern-
ment bodies to which he left general affairs [ibid., 98].

Administrative legal science of the 19th and early 20th century linked the
subject matter of decentralisation with the institution of self-government, con-
sidered the elementary form of decentralisation.!

Discussions on the subject of the idea of territorial self-government and
its place in the system of the state’s administrative authorities led to the
emergence of two theories: the naturalistic and state theories. These theories
reached a full maturity at the end of the 18th century, at a time when anti-
absolutist tendencies prevailed in Europe, as best expressed in the revolu-
tionary doctrine of France (1789). It was then that the theory of the so-called
natural rights of a municipality was formed on the foundation of the idea of
“natural law.” According to this theory, the municipality, as the fundamental
cell of self-government, has “natural” rights to self-governance, not originat-
ing from the state. The state may neither trespass into the domain of these
rights nor violate them without fear of standing in contradiction to the natural
development of social relations. The second theory, which decidedly differs,
is the so-called state theory of self-governance, reflecting the view that a self-
government should be totally subordinated to the state. Any freedom of the
self-government, including its independence from the state, may only have
such boundaries as drawn by the state’s legislation. Both theories, present in

! This subject matter was also discussed by: Bigo 1928; Panejko 1926; Dembinski 1934.
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the legal doctrines of many countries in 19th-century Europe, clashed with
each other and affected the form of concrete legal and systemic solutions. This
also pertained to the Republic of Poland, where the second theory ultimately
prevailed. In the opinion of a contemporary author concerned with the study
of the concept of territorial self-government in the 2nd Republic of Poland,
“[...] the first assumed — in the most general of terms — that territorial self-
government is a natural political institution, belonging to the category of pub-
lic, not only legal phenomena. 4 contrario, the second theory most commonly
sought the essence of self-government in the established order of the state, or
at the least, in the equipping of self-government with legal instruments by the
power of the will and authority of the state. Neither of the theories were ac-
cepted without criticism by theoreticians of territorial self-government, which
is why one may occasionally encounter the naturalistic state theory, some-
times described as the evolution of the naturalistic theory of self-government
or a modification of the state theory” [Bosiacki 2006, 9].

One of the foundations of the naturalistic theory was the conviction of the
superiority of individual personal rights above the rights of the state. It was as-
sumed that a municipality, as a local authority, the earlier form of organisation
than the state, is the primordial form preceding the creation of the composite
organism of the state. Thus, the municipality should be treated as a category
of natural law — an entity that possesses intrinsic and inviolable rights and is
completely independent of the state. Personalities such as Aleksander Kronski
were advocates of this concept.

The systemic transformation into the Polish People’s Republic and the abo-
lition of territorial self-government brought about a new understanding of the
decentralisation. It ceased to be linked to the institution of self-government
and began to be associated with the state apparatus. J. Staro$niak presented
a detailed analysis of the decentralisation. For this author, the basic criterion
of the decentralisation is legal self-reliance. He introduces the concept of a le-
gal decentralisation, by which he understands decentralisation based on laws
that are inviolable by direct monitoring bodies [ibid., 10].

In turn, T. Rabska observes that “decentralisation [...] defines the sphere
of activity established by way of legal regulations by assigning competencies
while simultaneously ruling out interference of units higher in the hierarchy
in this activity. This means waiving forms of direct top-down management,
however it does not rule out monitoring of how these competencies are exer-
cised. Monitoring may be permitted solely within the scope and in the forms
provided for by laws [Rabska 1977, 21-24].

The concept of decentralisation has evolved greatly; from being identified
with self-government as a legal subject, separate from the state, through to
the accretion of many new forms of its implementation in the Polish People’s
Republic and its constant subordination to systemic political needs, up to its
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establishment as an institution of positive law, acting within the framework of
a uniform administrative apparatus in the Polish People’s Republic as one of
the forms of democratisation of this apparatus, and as a means of facilitating
the realisation of administrative tasks and the process of administration itself.
Here, the fact that administrative legal science never detached decentralisa-
tion from the institution of self-government and always sought the essence of
decentralisation in self-reliance [ Wiktorowska 2002, 49], is worthy of note.

Today, a decentralisation is defined as a method of organising the execu-
tive apparatus in a state in which territorial or other units have legally sanc-
tioned self-reliance, and interference in the scope of this self-reliance may
take place only on legal grounds and in the forms provided for by the law, with
verificative monitoring being the basic form, based on the criterion of legal
compliance [Bo¢ 2000, 209]. An inherent feature of decentralisation is a free
disposal of financial resources, albeit within the confines of the law [Gilowska
1996, 42].

3. RELATION BETWEEN DECENTRALIZATION AND SELF-
RELIANCE OF TERRITORIAL SELF-GOVERNANCE

It is generally emphasised in the literature that a decentralisation signi-
fies self-reliance [Ochendowski 1999, 197-201]. Several conditions must be
fulfilled in order to speak of decentralisation. These include: equipping of the
body with its own competencies and the absence of hierarchic subordination,
financial self-reliance (a decentralised body has its own sources of income
and independently decides the method of expending financial resources in
its possession). A self-reliance in the disposal of property and organisational
(statutory) self-reliance are also noteworthy [ Wierzbowski and Wiktorowska
2001, 101-102].

In foreign literature, decentralisation and centralisation are among the most
controversial subjects in the practice of and literature on administration. It is
highlighted that decentralisation of public administration may not be achieved
without a strong and operational self-governing municipal administration
[Leidinger 1992, 58]. The Dutch administrative law attorneys say decentral-
isation is the transfer of rights to make binding decisions to a subordinate
body. The dynamic version of decentralisation as a process rather than a static
phenomenon relates to the continuous flow of tasks and authority between
various rungs in the administrative structure [Raadschelders 1994, 4-5]. In
turn, the German literature speaks of political decentralisation as a shift of
legal decision-making authority to parts of the system or to lower echelons in
the multi-level administrative structure, and decentralisation of administration
refers not to the transfer of decision-making authority but to the performance
of specific tasks [Mayntz 1978].
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Taking inspiration from the past’ [Niewiadomski 2002, 3] the Legislator
did not define the form of the Republic of Poland’s territorial system in the
Constitution of 1997. They did, however, impose the obligation of shaping
the territorial system in such a way that it ensures decentralisation of public
authority.

The principle of decentralisation was formulated in Article 15(1) of the
Constitution of the Republic of Poland: “The territorial system of the Republic
of Poland ensures decentralisation of public authority.” This principle signi-
fies the transfer of power to entities distinct from the state as a legal person
in public law (e.g. to the municipalities) and equipping of these entities with
authoritative competencies, freeing them from the system of hierarchic subor-
dination [Daniluk 2015, 3]. The promise of legal self-reliance for municipali-
ties also stems from the decentralisation principle. Among the legal elements
determining the self-reliance of a municipality in the context of the decen-
tralisation principle, one should indicate, among other things, the scope of the
competencies of municipal bodies, creating a zone of so-called self-reliance
of competency, i.e. the subordination of municipal bodies to other units of
the state solely in the form of verificative monitoring, exercised according to
the criterion of legality, thus creating so-called organisational self-reliance.
Endowment of the municipality with municipal property, securing its so-
called self-reliance in the disposal of property, and the municipality’s endow-
ment with its own sources of income and the ability to independently expend
owned financial resources are no less significant, since, along with the ability
to impose local taxes, these elements form the sphere of so-called financial
self-reliance and the sphere of tax authority. The legal self-reliance of a mu-
nicipality shaped in this way is subject to judicial protection [Wiktorowska
2002, 56].

A self-government is one of the forms of decentralised administration. In
the spirit of this principle, legal regulations should therefore guarantee specific
social groups and the bodies appointed by them the right to manage their own
affairs. These groups participate in the exercise of self-governance obligato-
rily under the law (one becomes a member of self-government by the power
of the relevant act, not voluntarily by the power of one’s own declaration of

2 The Constitutions of 1921 and 1935 did not mandate distinct decentralisation of public au-
thority, although such an intent of the Legislator could be inferred from their wording. Both
of these documents, however, were decisive to the territorial structure of the 2nd Republic of
Poland. The Constitution of 1921 divided the state into voivodeships, poviats, urban and rural
municipalities, assigning them the status of territorial self-government units, with the reserva-
tion that the division was to be enacted by way of an act (Article 65). The Constitution of 1935
maintained the division into voivodeships, poviats and municipalities but did not guarantee
their self-governing nature. Moreover, it did not require a division of the state at the poviat and
municipality level (Article 73). Later constitutional provisions did not regulate the shape of the
state’s territorial system further.



108 AGNIESZKA DANILUK

will) and perform tasks within the purview of public administration’ (OTK
ZU 1998, No. 3/18, item 31). Management itself occurs according to the prin-
ciples of self-reliance (decentralisation), which means that interference, in the
form of monitoring, in the activity of a self-government is possible solely in
the forms provided for by the relevant laws, without violation of these areas
of self-reliance [Leonski 2006, 6].

However, self-government in Poland is not an autonomous institution. Its
self-reliance is based on determining when and in what forms state bodies
may interfere in the sphere reserved for the independent activities of territorial
self-governing bodies. As part of ensuring implementation of the decentralisa-
tion principle, it is necessary to transfer not only executive but also lawmaking
competencies, to the territorial units [Dabek and Zimmermann 2005, 10].

A decentralisation of the public authority through territorial self-gov-
ernment is defined in Article 16 as participation in exercising this authority,
involving performance of a significant part of public tasks. Territorial self-
government communities have the nature of authoritative entities, and their
activity should be based on disposing of components of this authority. Their
decisions may be binding in nature, may be subject to compulsory enforce-
ment, and refusal to implement these may result in sanctions against one’s
own person. Territorial self-government units become an integral element of
the structure of public authority in the state of which they are a part, within the
scope defined by law. The scope of public authority remaining at their disposal
is therefore not their own authority, but a manifestation of the decentralised
state authority [Garlicki 2005, 3].

The Constitutional Tribunal has also referred to the decentralisation prin-
ciple in its case law. In the ruling of 4 May 1998, it recognised the legal self-
reliance of the territorial self-government as an element of the decentralisation
principle. This self-reliance, being the essence of self-government, need not be
enshrined in the constitution, and only requires legal measures and the guar-
antee of protection. The Legislator’s interference in the sphere of self-reliance
should not be excessive and should find justification in constitutionally de-
fined goals and constitutionally protected values, which override the principle
of protecting the self-reliance of municipalities depending on the Legislator’s
assessment (OTK ZU 1998, No. 3, item 31, p. 183-84). In another ruling (of
24 March 1998, K 40/97), the Constitutional Tribunal emphasises that the

3 The Constitutional Tribunal has devoted much attention to the principle of decentralisation
of public authority. In ruling K 38/97 the CT discerned the decentralisation principle in the
organisation of the entire state’s system, not just of territorial self-government. This means that
the constitutionally guaranteed decentralisation of public authority is broadly protected by the
Constitutional Tribunal, which protection is, in turn, detailed in the case law of the Supreme
Administrative Court and Supreme Court.
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principle of self-reliance concerns all aspects of a municipality’s activity, in-
cluding the financial sphere (OTK ZU 1998, No. 2, item 12, p. 69-70).

CONCLUSION

A decentralisation of the public authority signifies the process of perma-
nently broadening the rights of lower-level units of public authority by way of
transferring tasks, competencies and the resources indispensable for realising
them to these units. The Constitutional Tribunal stresses that decentralisation
of the state is an idea with the goal of transferring the competencies of public
authority to the bodies of territorial self-governing units, elected democrati-
cally by local communities. At the same time, it indicates the fact that, the
broader the transfer of the state’s competencies to territorial self-government,
while the territorial self-government benefits from universal self-reliance lim-
ited only by binding law, the better the idea of decentralisation of the state will
be implemented.

A decentralisation of the state authority cannot be construed with respect
to just one subject, as it pertains not only to territorial self-government but
also covers a substantially broader catalog of bodies that have been granted
attributes of public authority [Jaworska—Debska, Olejniczak—Szatowska, and
Budzisz 2019].

One of the first and fundamental features of decentralised public author-
ity is its exercising in a self-reliant manner, understood as endowment with
the right to relatively autonomous action within legally permissible limits, as
well as independence understood as freedom from interference in its affairs by
bodies at a higher level. The self-reliance of the decentralised public authority,
including of self-government, is not an attribute that is absolute in nature. The
framer of the Constitution does not rule out the possibility of adopting such
solutions that require the disqualification of certain affairs from among the
competencies of self-government bodies and their transfer to other authori-
ties. However, it should be specified as to the form and circumstances when
state body is allowed to intervene with local governments. The state acts as
an overseer, delegating responsibilities, rights and monetary resources to the
local council. Nevertheless it is the local governments, on their own behalf,
which undertake a series of activities and tasks to fulfil the needs of a local
community.

Potential delimitations of the boundaries of decentralisation should be
drawn within the scope defined by law, with respect for the requirement of
rationality. A change in the boundaries of decentralisation may be determined
by the evolution of national politics, the condition of the local economy,
and by the possibilities of adapting the administration for performing pub-
lic service in accordance with the principle of subsidiarity. Always, however,
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in accordance with the stipulations of the European Charter of Local Self-
Government, the location of the public authority realising its tasks should be
situated as close as possible to the citizen, after in-depth assessment of all
socioeconomic circumstances.
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Abstract. The purpose of the article is to compare the regulations governing remote participa-
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the Polish legal system during the COVID-19 pandemic. On this basis, the optimal solution is
chosen. Comparison of regulations of the Code of Commercial Companies, Cooperative Law,
Law of Associations, Law of Foundations and Apartment Ownership Act leads to a conclusion
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INTRODUCTION

The outbreak of the COVID-19 pandemic resulted in significant impedi-
ments to the day-to-day functioning of many kinds of legal entities. At the
same time, the pandemic provided an impetus for the introduction of changes
aimed at improving the functioning of these entities in new and more difficult
conditions. The need to introduce some of these changes has been apparent for
a long time, and the state of the pandemic only accelerated their implementa-
tion. These certainly include the new regulations on the possibility for bodies
of corporate and non-corporate entities to operate using means of distance
communication.



114 KONRAD GARNOWSKI

Some regulations related to this issue have been already present in the
Polish legal system, but the state of pandemic has shown the need for new so-
lutions, with a wider range of applications. There is no doubt that the possibil-
ity to operate by means of distance communication is fully justified, because
it significantly facilitates and speeds up the functioning of entities and at the
same time, with today’s technological achievements, it is possible to ensure
an adequate level of security and reliability of such methods of operation.
However, the measures introduced are not uniform and different regulations
have been introduced in relation to specific categories of entities.

The aim of the article is to compare those regulations, to evaluate them and
to choose the best solution. The choice will be made on the assumption that
optimal regulations should meet two basic requirements. First, they should
be flexible and implement the postulate of technological neutrality of law,
according to which the law should not impose too specific technological so-
lutions on legal entities and should treat all available technologies equally.!
Secondly, this solution should also maintain an adequate level of security and
minimize the risk of abuse.

1. CHANGES IN THE FUNCTIONING OF COMPANIES UNDER
THE COMMERCIAL COMPANIES CODE

One of the most important changes concerning the subject matter are
the amendments introduced to the Act of 15 September 2000, the Code of
Commercial Companies®. These changes allow internal corporate decisions to
be made by means of electronic communication. Although the provisions of
the Code of Commercial Companies already allowed for such a possibility, it
applied only to some company bodies and this possibility had to be regulated
in the company’s articles of association. As part of the so-called anti-crisis
shield, two bills were introduced that reversed the previous rules. These were:
the Act of 30 March 2020 on amending the Act on special solutions related to
preventing, counteracting and combating Covid-19, other infectious diseases
and crisis situations caused by them, as well as some other acts® and Act of 16
April 2020 on specific support instruments in relation to the spread of SARS-
COV-2.* Currently, the default solution under CCC is that decisions can be
made by means of remote communication, and the articles of association may
exclude such possibility. This rule applies to all of the bodies of both types of

! See more: Greenberg 2016; Maxwell, Lovells, and Bourreau 2014; Reed 2007.

2 Journal of Laws of 2000, No. 94, item 1037 [hereinafter: Code of Commercial Companies or
CCC].

3 Journal of Laws item 568.

4 Journal of Laws item 695.
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capital companies described in CCC, i.e. a limited liability and a joint-stock
company.’

First of all, the above-mentioned rules apply to the functioning of the most
important bodies of a limited liability company (meeting of shareholders) and
a joint-stock company (general assembly). According to Article 234'(1) CCC,
a shareholder of a limited liability company may participate in the meeting
of shareholders by means of electronic communication, unless the articles of
association provide otherwise. Participation in the meeting in the manner re-
ferred to in the first sentence shall be decided by the convener of such a meet-
ing, which in most of the cases is the management board. This may suggest un-
restricted discretion in determining such a possibility, but the literature rightly
points out that hindering or preventing participation in a shareholders’ meeting
remotely may constitute grounds for challenging resolutions [Pabis 2020b].
Moreover, Article 234!(2) CCC stipulates that participation in the meeting of
shareholders in a described manner should cover two-way real-time commu-
nication of all persons attending the shareholders’ meeting, whereby they may
speak in the course of the shareholders’ meeting from a place other than the
venue of the shareholders’ meeting. It should also allow the exercise of voting
rights before or during the shareholders’ meeting. Detailed rules for participa-
tion in the shareholders’ meeting shall be set forth in the bylaws adopted by
the supervisory board or by the shareholders, but the bylaws may not set forth
requirements and limitations which are not necessary for identifying share-
holders and ensuring security of electronic communication (Article 234!(3)
CCC). Analogous solutions with regard to joint stock companies are contained
in the regulations of Article 4063(2) and (3) CCC.

The regulations that were in force before the discussed amendments pro-
vided for the requirement that the shareholders’ meeting of a limited liability
company and the general assembly of a joint-stock company must be broad-
cast in real time.® Currently this requirement is retained only for a joint-stock
company. However, this does not change the fact that for both types of compa-
nies the traditional concept of a shareholders’ meeting and a general assembly
has not been abandoned. In particular, the shareholders’ meeting and the gen-
eral assembly have not become virtual meetings [Pabis 2020b].” This is due
to the fact that meetings can still only be held on the territory of the Republic
of Poland at places stipulated in Article 234 CCC and Article 403 CCC [Pabis
2020b; Krysik 2020; Lesniak 2020]. The place where the meeting is held is,

5 This article does not cover the issue of a simple joint stock company, because currently the
regulations on this type of company are not in force yet.

¢ Article 234'(2) CCC as amended on 3 September 2019 by the Act of 19 July 2019, Journal of
Laws item 1453, Article 4065(4) CCC.

7 See also: Herbet 2013; Horwath 2007; Krysik 2020.
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therefore, the place where the chairman and the recording clerk are located,
although some or even all of the other participants may participate remotely.

In the case of the management board of a limited liability company and
a joint-stock company, the possibility of participating in the meeting and of
adopting resolutions by means of direct remote communication arises from
Articles 208(5") — (5%) and Articles 371(3") — (3%) CCC, which allow for this
possibility, unless the articles of association provide otherwise. The current
regulations directly confirm the admissibility of the solution which has long
been postulated by legal scholars and commentators, despite the lack of a rel-
evant statutory provision. It has been stressed that in view of the possibility to
freely shape the internal organization of the management board and the lack
of a clear prohibition of what follows, it was permissible to introduce a proce-
dure for adopting resolutions remotely [Pabis 2020a; Bieniak 2020; Opalski
2016; Szumanski 2013].

Similar principles apply to the supervisory board of alimited liability
company and a joint-stock company, whose meetings may also be attended
by means of direct remote communication, unless the articles of association
provide otherwise (Article 222(1"), Article 388(1') CCC). Resolutions may be
adopted in the same manner (Article 222(4), Article 388(3) CCC). However,
there is a specific limitation that, in matters requiring a secret ballot, remote
voting is only possible if no member objects (Article 222(4"), Article 388(3)
CCQ).

The changes introduced in the CCC deserve credit due to the far-reaching
and undoubtedly much-needed liberalization. It can be seen primarily in the
fact that currently the main principle is that it is possible to participate in
meetings of the company’s bodies remotely. At the same time, this right may
be limited, e.g. if the shareholders agree in the articles of association to al-
low only personal participation in all or certain matters or if they limit the
permitted means of electronic communication. Admittedly, in both cases the
traditional concept of a shareholders’ meeting/general assembly has not been
abandoned in favour of a virtual assembly, but this can be justified by the
argument that, despite the widespread digitisation of communication, there is
still a need to ensure the possibility to attend meetings of the most important
bodies in person. However, regardless of this, the right to remote participa-
tion in the meetings of all of the bodies should be a rule and in this context
the solutions adopted in CCC are correct. It is also important to note that the
changes introduced in CCC are permanent and none of the provisions provide
for any time limit of validity of this amendment of the CCC.
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2. CHANGES IN THE FUNCTIONING OF COOPERATIVES

The already mentioned Act of 30 March 2020 has also influenced regula-
tions of the Act of 16 September 1982 Cooperative Law,? that govern the func-
tioning of cooperatives as voluntary associations of an unlimited number of
persons, of variable membership and variable share fund, which conduct joint
economic activity in the interest of their members (Article 1(1) CL). Currently
a member of the supervisory board or management board may demand that
a meeting of the supervisory board or the management board be convened,
providing the proposed agenda, or that a specific resolution be passed in
writing or by means of direct remote communication (Article 35(4') CL). If
a meeting is not convened within one week from the day of receiving the
request, the requesting party may convene the meeting on their own, provid-
ing its date and place, or order voting in writing or by means of direct remote
communication (Article 35(4%) CL). The detailed procedure for convening
meetings of the bodies, as well as the manner and procedures for the adoption
of resolutions by these bodies, shall be defined in the statute or in the rules of
procedure of these bodies provided for in the statute (Article 35(5) CL).

Although the wording of the CL regulations is different than the word-
ing of the relevant regulations of CCC, the results are similar. Under both
acts members of the management board and supervisory board are entitled to
participate in the meetings by means of electronic communication. However,
under CCC it is possible to exclude this right, which is a more flexible solu-
tion. It seems that according to CL it would only be possible to provide for
some particular requirements for adopting resolutions in this manner (Article
35(5) CL), but it would not be possible to exclude the right to participate in the
meeting by means of electronic communication.

Moreover, the Act of 16 April 2020 introduced another amendment to the
Cooperative Law. According to the current wording of Article 36(9) — (12)
CL, it is possible for the management board or supervisory board to order that
a specific resolution of the general meeting be passed by means of direct re-
mote communication (Article 36(9) CL). The possibility of disabling this pro-
cedure is directly excluded, since Article 36(12) CL provides that the voting
in this manner may be held irrespective of the provisions of the cooperative’s
statute. Moreover, these regulations are temporary and according to Article
36(13) CL they apply only during the introduction of the epidemic emergency
or the state of epidemic referred to in the Act of 5 December 2008 on the pre-
vention of and combating human infections and infectious diseases.’

$ Journal of Laws No. 30, item 210 [hereinafter: Cooperative Law or CL].
° Journal of Laws of 2019, items 1239 and 1495; Journal of Laws of 2020, items 284, 322, 374
and 567.
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In comparison to the CCC, the cited Cooperative Law regulations have
some disadvantages. First, the decision to adopt a resolution of a general
meeting by means of remote communication is left entirely to the manage-
ment board or the supervisory board. This raises the risk of violating the rule
of equal rights and obligations of cooperative members (Article 18(1) CL),
some of whom may be unwilling or unable to use means of remote commu-
nication [Zbiegien—Turzanska 2020]. This problem does not arise under the
CCC, regulations of which, at least in relation to the governing bodies, always
provide for the possibility of personal participation in the shareholders’ meet-
ing/general assembly. Second, the regulations allowing remote voting during
the general meeting will not apply once the state of pandemic ceases. Such
a solution is not justified, because, as in the case of the governing bodies of
companies, also in this situation there is a clear need to ensure a permanent
possibility of participation in the general meeting by means of electronic com-
munication. Admittedly, the objectives and principles of the operation of co-
operatives and companies are not the same, but from this perspective there
are no reasons for differentiating their situation and making it impossible for
a cooperative’s governing body to adopt resolutions using means of direct re-
mote communication.

3. ASSOCIATIONS AND FOUNDATIONS

Some changes related to the digitalization of the functioning of the authori-
ties have also been introduced in the Act of 7 April 1989 Law of Associations.!®
The aforementioned Act of 16 April 2020 amended Article 10 of the Law of
Associations in such a way that the possibility of voting outside the meetings
of the authorities of the association by means of electronic means of com-
munication was introduced, if the members of the authority of the association
agree to it in a document form (Article 10(1a) of the Law of Associations).!!
Furthermore, the possibility of such participation in the meeting should be
indicated in the notice of the meeting, containing a detailed description of
the manner of participation and the method of the exercise of voting rights
(Article 10(1b) of the Law of Associations). In addition, if such a procedure is
used, it is necessary to provide for a real-time transmission of the meeting, re-
al-time two-way communication whereby a member of the association’s gov-
erning body may speak during the meeting, and the exercise of voting rights in

10 Journal of Laws No. 20, item 104 [hereinafter: Law of Associations].

' According to Article 77 of Act of 23 April 1965, the Civil Code (Journal of Laws of 2020,
item 1740), in order to observe the document form of an act in law it shall be sufficient to make
a declaration of intent in the form of a document, in the manner enabling to determine who
made such declaration. Because of this, the document form does not require a written signature.
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person or by proxy before or during the meeting (Article 10(1c) of the Law of
Associations). The use of electronic means of communication in voting at and
outside the meetings of the association’s authorities may be subject to differ-
ent regulations, including restrictions stipulated in the articles of association.
The articles of association may also explicitly exclude the application of the
above regulations (Article 10(1d) of the Law of Associations). Moreover, ac-
cording to Article 10(1e) of the Law of Associations, these regulations are ap-
plied only in the event of the introduction of the state of epidemic threat or the
state of epidemic referred to in the Act of 5 December 2008 on preventing and
combating infections and infectious diseases in humans.'? Pursuant to Article
16 of the Act of 16 April 2020, all of the above-mentioned rules relating to
associations apply accordingly to foundations, regulated by the Act of 6 April
1984 Law of Foundations."

The regulations of the Law of Associations and the Law of Foundations
are significantly different from the other two acts. Although, like the CCC, the
Law of Associations and the Law of Foundations allow for the possibility of
limiting or excluding remote participation in the meetings of the authorities in
the articles of association, at the same time, in order for the remote participa-
tion to be admissible, the prior consent of the members of the authorities is
necessary. Importantly, the provision does not determine whether such con-
sent should relate to a specific meeting or whether it should be a general con-
sent for all future meetings. In the absence of an unambiguous regulation, both
solutions should be allowed. It is also unclear whether the consent should be
unanimous or whether a majority vote is sufficient, but the wording of the reg-
ulation rather suggests that unanimity is necessary. Such a solution, however,
may be difficult to apply in practice, because even if none of the members of
the body object to remote voting, in some situations obtaining the consent of
each of these persons may prove impossible (e.g. due to absence and/or lack
of contact with one of the members of the body). This may lead to a situation
where the lack of consent of an absent person makes it impossible to conduct
the meeting by means of remote communication. In this context, the solution
provided for in the CCC and CL, which introduces the general principle of
permissibility of remote meetings, is more justified. In addition to this defect
of the Law of Associations and the Law of Foundations, these acts have other,
minor imperfections. First of all, they provide for an unnecessarily strict re-
quirement of real-time transmission of the proceedings. This requirement had
been also present in the CCC, but was eventually rightly abandoned in relation
to a limited liability company. In case of associations and foundations, it is
also unnecessary and it would be enough to leave this issue to the discretion
of the authorities of the particular association or foundation, depending on

12 Journal of Laws of 2020, item 1845.
13 Journal of laws No. 21, item 97.
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the scale and character of its activities. The Law of Associations and the Law
of Foundations also unnecessarily introduce a time limit for the authorities
to meet remotely. As in the case of companies and cooperatives, also in this
situation, due to technological progress and the need to make the functioning
of various organizational units more efficient, it is reasonable to provide for
a permanent possibility of remote meetings.

4. HOUSING COMMUNITIES

The next act that requires discussion is the Apartment Ownership Act of
24 June 1994, which regulates, inter alia, the issue of management of com-
mon parts of real estate in multi-apartment buildings. All owners of prem-
ises located in such buildings form a housing community (Article 6 of the
Apartment Ownership Act), which is considered to be a legal entity'’. These
persons make the most important decisions connected with the function-
ing of a housing community in the form of resolutions (Article 23(1) of the
Apartment Ownership Act). Despite this, the amendments introduced in con-
nection with the COVID-19 pandemic did not provide for the possibility to
adopt resolutions of the owners of premises by means of distance communi-
cation. The reason for the lack of such an amendment is not clear, since such
right was expressly provided for in the case of the meeting of shareholders
of a limited liability company, the general meeting of a joint-stock company,
the general meeting of a cooperative and of the authorities of associations and
foundations. Certainly neither the importance of the decisions to be made, nor
the large number of persons entitled to vote can be regarded as such a reason,
because under corporate, cooperative, associations and foundations laws the
number of persons entitled to vote may be equally large and the importance
of the matters to be discussed at least equally high. Nor can the reason be the
question of security, because under Apartment Ownership Act there already is
a possibility of voting in writing (without personal presence at the meeting),
which guarantees a similar level of security. Moreover, as can be seen from
the example of the CCC regulations, ensuring an adequate level of security is
also possible with remote voting.

However, the Apartment Ownership Act currently provides for a possibil-
ity to use the means of remote communication for a management board of the
housing community. As a result of the introduction of Act of 30 March 2020,
the Apartment Ownership Act was amended by adding Article 21(4), which
allows for the possibility to adopt resolutions of the management board if

14 Journal of Laws No. 85, item 388 [hereinafter: Apartment Ownership Act].
!5 Resolution of Seven Judges of the Supreme Court — Civil Chamber — Legal principle of 21
December 2007, ref. no. III CZP 65/07.
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all members of the management board have been duly notified of the meet-
ing or of the vote in writing or by means of direct remote communication.
With reference to Article 21(4) of the Apartment Ownership Act, legal schol-
ars and commentators emphasize that its addition was unnecessary, because
the possibility of holding remote meetings was already allowed earlier, in the
absence of such prohibition [Berek 2020]. Moreover, this provision is much
less precise than its counterpart in CCC, because it does not explicitly grant
the possibility to participate in meetings via electronic means of communica-
tion [Doliwa 2021], but only stipulates that sending a notice in one of the
described ways is a condition for the possibility of adopting a resolution of
the management board. Additionally, reading this regulation literally, one may
come to a conclusion that the notice is effective if it is sent to a member of
the management board in any of the described ways (in writing or by means
of remote communication), regardless of whether such person consented to
a given method of communication. The intention is understandable, however,
and it should be recognized that the legislator intended to grant the possibility
to participate in meetings by means of remote communication, if the members
of the body agree to it. This does not change the fact that in this respect the
regulations contained in Article 208(5') — (5?) CCC and Article 371(3") — (3%)
CCC are much clearer.

It should be also noted that pursuant to Article 5 of Act of 10 December
2020 amending certain acts supporting the development of housing,'® the
entire Article 21(4) of the Apartment Ownership Act was repealed. The ex-
planatory memorandum to the act indicates that such a change “is aimed at
improving the functioning of housing community boards, which will result
in better functioning of entire communities and their members. The change is
particularly important in the context of the efficient functioning of the man-
agement board during and after the state of emergency, so that the residents of
the communities are provided with fast and efficient service [...].”'7 One can
guess that the legislator intended to liberalize the procedure of adopting reso-
lutions of the management board, resigning from the requirement of carrying
out the procedure of notifying about the meeting or voting. Leaving aside the
question whether such a solution is justified and applying the rules of his-
torical interpretation one may come to a conclusion that currently resolutions
cannot be passed by electronic means since the provision allowing for such
a possibility has been repealed. However, it should rather be assumed that
the purpose was to simplify the functioning of the management board and to
maintain the possibility to operate with the means of remote communication,
while abandoning the requirement of prior notification of the meeting or vote

16 Journal of Laws of 2021, item 11.
7 Parliamentary print 534 — Government draft act on amending certain acts supporting the
development of housing.
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of the management board. However, this is another circumstance confirming
the lack of precision in the regulations of the Apartment Ownership Act.

SUMMARY AND CONCLUDING COMMENTS

Regulations introduced during the COVID-19 pandemic in relation to re-
mote meetings of bodies of corporate and non-corporate entities are similar
at the core, but the detailed solutions adopted in particular cases are different.
Their comparison shows that the optimal regulation was adopted in the Code
of Commercial Companies. It may be said that these solutions, particularly in
relation to a limited liability company, take into account the possibilities of-
fered by modern technology, but at the same time they do not impose overly
stringent requirements. Moreover, the rules adopted in relation to a limited
liability company guarantee an appropriate level of security and, thanks to the
reference to internal regulations, allow the introduction of solutions that take
into account the specificity of the functioning of a given entity. The instru-
ments relating to a joint stock company also deserve credit, as in their vast
majority they are identical to those concerning a limited liability company.
Admittedly, in some cases they provide for stricter requirements, but they
might be justified by the higher level of complexity of this type of entity.

The regulations included in the remaining acts are marked by various dis-
advantages, which include above all the provisional character of the solutions
introduced (Cooperative Law, Law of Associations and Law of Foundations),
and in some cases even a lack of any regulations allowing for the possibility of
holding a meeting remotely (e.g. a resolution of a housing community). There
are also other, less significant defects, which together make the regulations of
the remaining acts discussed much less elaborated than the regulations of the
Code of Commercial Companies. Of course, this does not mean that the solu-
tions adopted in the CCC contain a universal formula that can be applied to all
other types of entities. Nevertheless, the regulations included in this act may
be a good starting point for developing lasting measures that will allow for
remote functioning of the discussed categories of entities in the future.
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Abstract. Karol Wojtyta, from the very beginning of his episcopal ministry, expressed the con-
viction that marriage and family are among the most valuable assets of mankind. No wonder
that the issues of these two institutions (closely related to each other) remained at the center of
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Polish Pope in the service of marriage and family covered a wide spectrum: legislation, educa-
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and that “the mainstream of the civilization of love flows through the family.”
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“The happiness of a human, social community as well as Christian commu-
nity is closely related to successful life of marriage and family community.”!
This statement contained in the Pastoral Constitution on the Church in the
Modern World Gaudium et spes of the Second Vatican Council seems to
clearly indicate the role of marriage and the family that arises on its soil.
“The Church, will say sixteen years after the adoption of the above-mentioned
document, John Paul II, aware of the fact that marriage and the family are one
of the most valuable goods of humanity, wants to teach and help those who,
knowing the values of marriage and family, try to remain faithful to them.””

The future Pope has expressed his conviction that marriage and the family
are among the most precious goods of humanity since the beginning of his

! Sacrosanctum Concilium Oecumenicum Vaticanum II, Constitutio pastoralis de Ecclesia in
mundo huius temporis Gaudium et spes (07.12.1965), AAS 58 (1966), p. 1025-115 [hereinaf-
ter: GS], no. 47.

2 Toannes Paulus PP. II, Adhortatio apostolica de Familiae Christianae muneribus in mundo
huius temporis Familiaris consortio (22.11.1981), AAS 74 (1982), p. 81-191 [hereinafter: FC],
no. 1.
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episcopal work. Already in the first edition of the pioneering work “Mitos¢
i odpowiedzialno$¢” [Love and Responsibility] (Lublin 1960), the Auxiliary
Bishop of the Archdiocese of Krakow at the time states: “The family itself is
already a community, a small society on which every great society depends
in its existence, e.g. nation, state, Church [...] The family is the most comple-
mentary institution, related to the foundations of human existence [...] The
family is an institution based on marriage” [ Wojtyta 1962, 210]. The problems
of marriage and family then remained at the centre of Karol Wojtyta’s atten-
tion as Archbishop of Krakow.?

The former Metropolitan of Krakow continued — from the very beginning
— his special commitment to promoting a family based on marriage as Bishop
of Rome. No wonder that the title “Pope of the Family” was increasingly at-
tributed to him. This was confirmed by Pope Francis in the homily delivered
on 27th April 2014 during the canonisation of the Polish Pope, stating: “In
the service of the People of God he was the Pope of the Family. He once said
himself that he would like to be remembered as the Pope of the Family.”™

Concern for the family, which held a special place in the pastoral service
of John Paul II, found its expression in his laws, teaching (several significant
documents and numerous speeches), as well as in the organisational and ad-
ministrative sphere.

1. LAWS

The 1983 Code of Canon Law® defines marriage as follows: “The covenant
by which a man and a woman form with each other a community of life, di-
rected by its nature to the good of the spouses and to the begetting and rearing
of offspring, raised by Christ — between the baptised — to the dignity of a sac-
rament” (can. 1055 § 1).

Emphasising that marriage is a whole-life community means that it is
not a community only in the area of intimate (sexual) life, as has often been
thought, but that it is a community also in all other areas of life: social, cul-
tural, spiritual, etc. The whole-life community of the spouses is by its nature
directed towards two objectives: the good of the spouses and the birth and ed-
ucation of children. This twofold orientation of the marital community stems
from its very nature, i.e. from its very purpose, intended by God. This was

3 See Malzeristwo chrzescijanskie, in: Duszpasterski synod archidiecezji krakowskiej 1972—
1979, vol 1: Przebieg prac synodalnych. Dokumenty synodu, Kuria Metropolitalna, Krakow
1985, p. 323-33.

* See https://misericors.org/kanonizacja-jana-pawla-ii-i-jana-xxii-homilia-papieza-franciszka-
27-kwietnia-2014/ [accessed: 29.02.2020].

5 Codex Iuris Canonici auctoritate loannis Pauli PP. Il promulgatus (25.01.1983), AAS 75
(1983), pars II, p. 1-317 [hereinafter: CIC/83].
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emphasised by the Second Vatican Council when it noted that “marriage has
been endowed by the Creator with various goods and purposes” (GS 48) and
that “mutual love between spouses must be adequately expressed, developed
and matured” (GS 50).

The good of the spouses, towards which marriage is directed, consists in
the spouses helping each other in every area of the community of life, in de-
veloping and perfecting their personalities in terms of human values, shaped
in union with Christ, that is, in the search for holiness. It can be said to be
the individual goal of marriage, the heart of which is the marital love of the
parties.

The last element of the definition of marriage relates to the sacramental
dignity of this relationship. Referring to the statement in the Constitution
Gaudium et spes (no. 48), the Legislator adds that “in Christian marriage the
spouses are furthermore strengthened by a special sacrament and, as it were,
consecrated to the duties of their state and dignity” (can. 1134 CIC/83). The
descriptive definition of marriage presented above is supplemented in a way
by can. 1056 CIC/83 listing two essential attributes of this relationship: unity
(or exclusivity) and indissolubility.

2. TEACHING

2.1. The Creators idea for marriage and family and the need to resist
attempts to contest this idea

First of all, it should be made clear that marriage and the resulting fam-
ily are essentially inseparable realities [Sefrrano Ruiz 2000, 94-96]. For the
importance of a truly marital union between a man and a woman is revealed
in the function of the family they intend to establish. And vice versa: the fam-
ily is constituted by virtue of marriage, and therefore the same relationship
between the spouses is by nature a truly family relationship [Errazuriz 2016,
29-30]. The fundamental idea in the field of marriage and family was taken
up by John Paul II on many occasions. He emphasised above all that marriage
and the family are institutions of natural law, and its features are inscribed in
the very existence of a man and a woman (FC 11-12).

Noting that in todays world there is an ever decreasing sense of the natural
and religious meaning of marriage, both in personal and public life, when not
only the qualities and purposes of this union are called into question, but even
the value and usefulness of the institution of marriage itself, and when the
number of de facto unions, even between persons of the same sex, is on the
increase, John Paul II considers it necessary to recall, not only to the follow-
ers of the Church, but also to all concerned with true human progress, certain
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principles fundamental to humanity which safeguard the dignity of every hu-
man being (FC 11-12).

As the focal point and also the basic element of these principles, the Pope
considers the correct concept of love between two persons of the same dignity,
but different and complementary in their sexuality. He therefore notes that, in
accordance with the doctrine of the Second Vatican Council (GS 49), which is
also taken into account in the post-conciliar codes of canon law (CIC/83 and
the Code of Canons of Oriental Churches®), effective love of another, perme-
ated by a sincere desire for his good, is not to be confused with mere affection
or psychical and physical attraction (FC 11).

“The total gift of the body, proclaims the papal apostolic exhortation
Familiaris consortio of 22th November 1981, would be a hypocrisy if it were
not the sign and fruit of full personal devotion” (FC 11).

In the light of these principles, assumes the Roman Bishop, it is possible
to establish and understand the essential difference between a simple de facto
union, even if it arises out of love, and marriage, in which love “translates”
into obligation: not only moral, but also strictly legal. The spousal relation-
ship, mutually undertaken by the parties, subsequently strengthens the love
from which it is derived, fostering its permanence in relation to the partner, the
children and the community itself. With these principles in mind, how wrong
it is to give same-sex unions the character of “marriage.” This is opposed first
of all by the objective impossibility of realising the fruit of marriage through
the transmission of life, in accordance with the Creators design for the very
structure of human existence. Besides, the obstacle here is the lack of possi-
bility for that interpersonal complementation and perfection intended by God,
both on a physical and biological level and on a strictly psychological level,
between man and woman. In this perspective, love is not an end in itself, and
is not reduced to the bodily union of two beings, but is a profound interper-
sonal relationship which reaches its culmination in full mutual self-giving and
in cooperation with God the Creator, the ultimate source of all new human
existence.’

Referring to the theme of any attempt to deviate from the natural law in-
scribed by God in the nature of the person, the Holy Father notes that attempts
are made to justify it by the freedom available to man. However, this is a mere
excuse. For every believer knows that freedom is a great gift which God has
made in his generosity and goodness, a gift which must be properly under-
stood and which must not be an obstacle to human dignity.®

¢ Codex Canonum Ecclesiarum Orientalium auctoritate loannis Pauli PP. Il promulgatus
(18.10.1990), AAS 82 (1990), p. 1045-353.

7 Giovanni Paolo 11, L’ allocuzione alla Rota Romana del 21 gennaio 1999, AAS 91 (1999),
p. 625.

8 Ibid., p. 626.
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Driven by the need to decisively disavow ideas and views opposed to the
concept of marriage derived from the Creator’s plan, John Paul II regards as
“dangerous and insidious attacks” any attempt to deny the irreplaceable value
of the family based on marriage. In an address to participants at the Plenary
Assembly of the Pontifical Council for the Family on 4th June 1999, he said:
“Even false alternatives to the family are proposed and demanded to be rec-
ognised by legislation. However, when laws that should serve the family as
the basic good of society turn against it, they become a dangerous agent of
destruction.”

2.2. The goals of marriage

As mentioned above, marriage is for the good of the spouses and for the
birth and education of offspring (can. 1055 § 1 CIC/83). These two goals,
closely related to each other, create unity in multiplicity. The well-being of the
spouses means that they help each other in every area of life and take care to
build up a community of love; in fact, the latter task implies the realisation of
the former.

The theology of conjugal love outlined in the perspective of the biblical
“beginning,” allows the characteristic features of such love to be recognised
in full light. According to John Paul II, conjugal love is above all fully per-
sonal. This is determined by the radical commitment of the spouses, i.e. in
the spheres of spirituality, sensuality and affection (FC 13). Amor coniugalis,
aiming at deeply personal unity, “not only unites one body, but forms one
heart and one soul” (FC 13).

The Holy Father’s statement is significant that an adequate understanding
of conjugal communio personarum is the perception of it in Trinitate, that is,
according to the measure of the “image of God” [Styczen 1981, 50]. In the
apostolic brief on the Dignity and Vocation of Women, Mulieris dignitatem
of 15th August 1988, the Successor of St. Peter writes: “The God who makes
himself known to people through Christ is a unity of the Trinity: unity in com-
munion. In this way, new light is also shed on that likeness and image of God
in man mentioned in Genesis.”'

In the Letter to Families, the Holy Father discusses the topic of demanding
love. Love is true when it creates the good of people and communities and
when it is able to give this good to the other people. At the same time, it is

° See https://www.jp2w.pl/42833/O/W _obronie_rodziny i jej praw (html) [accessed: 05.03.
20201].

10 TJoannes Paulus PP. II, Litterac apostolicae de dignitate ac vocatione mulieris Anno Mariali
vertente Mulieris dignitatem (15.08.1988), AAS 80 (1988), p. 1653-729, no. 7. See Pastwa
2007, 66-67.
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demanding, especially for those who are open to Evangelisation. Demanding
love is at the heart of the family.!!

With regard to procreation, the Holy Father presents spouses as co-workers
in the love of God the Creator, recalling — following the Encyclical Humnae
vitae of Paul VI of 25th July 968 — that “conjugal love must be fully human,
exclusive and open to new life.”"?

In the Letter to Families, the Pope reminds us that man cannot fully find
himself except “through the gratuitous gift of itself”. Conjugal communion
becomes parental communion through the gift of love. The new man, born in
marriage, appears as a gift, “‘he is the Creator’s first gift to creation” (GrS 11).
The genealogy of a person is inscribed in the genealogy of a family. A child,
however, as the Holy Father notices, means the new difficulties and new needs
and costs for parents. So there maybe a temptation of not to have a child. The
child, however is a gift for parents and siblings — “the gift of life becomes
a gift for the ones who gave the life” (GrS 11).

The topic of responsible parenthood has been presented extensively, John
Paul II reminds in the encyclical of Paul VI Humanae vitae, at the Synod of
Bishops in 1980, in the Apostolic Exhortation Familiaris Consortio, and in in
Structures of the Congregation for the Doctrine of the Faith Donum vitae. By
proclaiming the teaching contained in these documents, “the Church teaches
the moral truth about responsible parenthood and defends it in the face of the
contrary trends of the present day” (GrS 11)"

When it comes to parenting, Pope Wojtyla is definitely in defense of life.
It regards as dangerous and reprehensible any legislation that promotes the
deprivation of life of the unborn. “No human legislator, he states, can say: you
are allowed to kill, you have the right to kill, you have the right to kill or even
you should kill” (GrS 21). After all, God says categorically: “Do not kill.” The
civilisation of love, as he will say another time, means rejoicing, among other
things, that “man is born into the world” (J 16, 21). It also means “rejoicing
in the truth” (1 Kor 13, 6). The civilisation of love is opposed by a civilisation
that results in a consumerist and anti-natalist mentality. This is a serious threat
to the family (GrS 13).

With regard, in turn, to the upbringing of offspring, the Holy Father
points out that it is a process in which the mutual communion of persons is
revealed in a special way. It is a two-way bestowal of humanity and a form

' Idem, Litterae Familiis datae ipso volvente sacro Familiac anno MCMXCTV Gratissimam
sane (02.02.1994), AAS 86 (1994), p. 868-925 [hereinafter: GrS], no. 13.

12 Paulus PP. VI, Littarae encyclicae de propagatione humanae prolis recte ordinanda Humanae
vitae (25.07.1968), AAS 60 (1968), p. 481-503, no. 9-12.

13 John Paul 1T, Homilia w czasie Mszy sw. odprawionej dla rodzin (Szczecin, 11.06.1987), in:
Jan Pawet 1I. Pielgrzymki do Ojczyzny: 1979, 1983, 1987, 1991,1995, 1997. Przemowienia,
homilie, ed. J. Poniewierski, Znak, Krakéw 1997, p. 455.



JOHN PAUL II - THE POPE OF THE FAMILY 131

of apostolate, for the educator “gives birth” in a spiritual sense [Luber 2004,
56—66]. Through education, parents participate, states John Paul II, in Gods
“paternal and yet maternal pedagogy” [ibid.].

In Article 5 The Charter of the Rights of the Family of the Holy See, ap-
proved by John Paul II on 22nd October 1983, recognises the right of parents
to bring up their children (in accordance with their religious and moral con-
victions) as a primary and inalienable right, since it flows from the fact of the
transmission of life."

2.3. Essential attributes of marriage and the sacramentality of mar-
riage for the baptised

As stated in can. 1056 CIC/83, the essential qualities of marriage are unity
and indissolubility. John Paul II reminds us that the essential qualities of mar-
riage are inherent in the very existence of that union, without being in any
way external to it. The reinforcement of these qualities in Christian marriage
through the sacrament, as stated in the canon referred to, rests on the founda-
tion of natural law. Omitting the latter would not allow one to understand the
redemptive work and the glorification of marital reality by Christ.

The Holy Father pays special attention to the attribute of the indissolubility
of marriage, stressing that the good of indissolubility is the good of marriage
itself. It is therefore completely wrong to claim that this quality has been im-
posed by human law; the latter’s task is only to explain and defend the natural
law itself, which is always a liberating truth.!> “Rooted in the personal and
total endowment of the spouses and required for the good of the children, the
indissolubility of marriage, states the Pope of the family, finds its ultimate
truth in Gods intention expressed in Revelation: God wills the indissolubility
of marriage and gives it as a fruit, as a sign and requirement of the absolutely
faithful love which He gives to man and which Christ the Lord nourishes for
His Church” (FC 20).

With a view to questioning the indissolubility of marriage, the Pope states:
“To those who in our time find it difficult or impossible to be bound to one
person for life, and to those who hold views distorted by a culture that rejects
the indissolubility of marriage and even ridicules the spouses’ commitment
to fidelity, it is necessary to recall anew the joyful message of the absolutely
binding power of that conjugal love which finds its foundation and its strength
in Jesus Christ” (FC 20).

4 Carta dei Dirtti della Famiglia presentata dalla Sante Sede a tutte le persone, istituzioni ed
autorita ed autorita interessate alla missione della famiglia nel mondo di oggi (22.10.1983),
“Communicationes” 15 (1983), no. 2, p. 140-52 [hereinafter: Carta dei Dirtti].

'S Giovanni Paolo II, L allocuzione alla Rota Romana del 1 febbraio 2001, AAS 93 (2001),
p. 362.
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By Christ’s will, the natural marriage of the baptised was raised to the
dignity of a sacrament. In Christian marriage, the legislator states in can. 1134
CIC/83, that the spouses are strengthened by a special sacrament and, as it
were, consecrated to the duties of their state and dignity.

The question of the sacramental nature of baptised marriage was addressed
by John Paul II in an address to the Roman Rota on 1st February 2001.'® He
pointed to the fact that since the Second Vatican Council there have been
attempts, often incompatible with tradition, to strengthen the supernatural di-
mension of marriage with theological, pastoral and juridical proposals, such
as the one requiring faith for marriage.

In addressing this last issue, the Holy Father recalls at the very beginning
of his Pontificate, after the Synod of Bishops in 1980 dedicated to the family,
he discussed the matter in the Apostolic Exhortation Familiaris consortio,
when he pointed out: “Among the sacraments, marriage has the character-
istic which distinguishes it from the others, that it is a sacrament of a reality
already existing in the economy of creation, that it is the same matrimonial
covenant established by the Creator «from the beginning»” (FC 68).

Requiring faith, a condition that goes beyond the mere intention to marry
according to God’s plan taken “at the beginning,” would not only create the
serious dangers indicated in the Apostolic Exhortation Familiaris consortio
(unjustified and discriminatory judgements or doubts about the validity of al-
ready contracted marriages, especially by baptised non-Catholics), but could
also inevitably lead to the separation of marriage between Christians and other
people. This, in turn, would be profoundly contrary to the true meaning of
God’s design, according to which it is created reality that is the “great mys-
tery” in relation to Christ and the Church.!” The same problem was addressed
by John Paul II in his allocution to the Roman Rota of 30th January 2003. And
here he makes it clear that raising by Christ the natural reality to the dignity of
a sacrament did not in any way change its nature.'

2.4. Relationships in the family

The family, the basic unit of social life, is a community that includes spous-
es and children, and often other people. Members of the family community
should strive to ensure that their mutual relations are proper.

John Paul II sees the need for the co-creators of the family to be inspired
by the “law of selflessness” which, “respecting and strengthening in everyone
and in everyone personal dignity as the only reason for value, takes the form

1 Ibid., p. 353-65.

17Tbid., p. 364—65.

18 Giovanni Paolo 11, L allocuzione alla Rota Romana del 30 gennaio 2003, AAS 95 (2003),
p- 393-97. See Goralski 2008, 92—108.
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of cordial openness, encounter and dialogue, disinterested readiness to serve,
generous service and profound solidarity” (FC 43). The strengthening of an
authentic and mature community of persons in the family is an irreplaceable
school of social life, teaching the establishment of wider social contacts in
a spirit of respect, justice, dialogue and love. Recalling the statement of the
Pastoral Constitution Gaudium et spes (no. 52), the Holy Father notes that “in
the family, different generations meet and help each other in achieving fuller
wisdom in life and in reconciling the rights of individual people with the re-
quirements of social life” (FC 43). In the family, in this communio personar-
um, “a whole set of interpersonal references emerges: spousal, fatherhood-
motherhood, sonship, brotherhood” (FC 15).

The Polish Pope draws attention to the value and importance of the multi-
generational family although there is a contemporary tendency to limit family
ties only to two-generation relationships; it is not conducive to sharing the
common good. Against this background, the words of the Pope sound bitter:
“There is little human life in our modern families” (FC 10).

Deploring the high number of divorces, the conflict in many families, the
prolonged separation of spouses when one of them goes abroad, the closing
of many families around their own affairs, the lack of openness to others, the
disappearance of the true family bond, the lack of love between parents and
children and the abuse of alcohol by some members of the family, the Holy
Father calls for “forming people in love, practising love in all references to our
neighbours, so that love embraces the whole community.”"

2.5. The mission of the family in the Church

Each person in the family “is born and gradually, through education, is
introduced into the human community, but also through baptismal rebirth
and education in faith is introduced into the family of God, which is the
Church,” we read in the Apostolic Exhortation Familiaris consortio (no. 15).
“The Church finds in the family, born of the sacrament, her birthplace and the
place where she enters into human generations and where they enter into the
Church” (FC 15).

Every Christian family, says the document, is called to build up the
Kingdom of God by participating in the life and mission of the Church. The
ties that bind the Church to the Christian family make it “a kind of Church in
miniature (the domestic Church) and make it a kind of living reflection and
historical presentation of the mystery of the Church” (FC 49).2

1 John Paul II, Homilia w czasie Mszy $w. (03.06.1991), in: Jan Pawel II. Pielgrzymki do Oj-
czyzny, p. 616.

2 John Paul 11, Czym jestes rodzino chrzescijariska. Przeméwienie Ojca Swigtego 8 paZdziernika
1994 roku, in: Jan Pawel II, Rodzino, co mowisz o sobie? Dokumenty i przemowienia papieskie
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Opening the World Meeting of Families in Rome on 8th October 1994,
John Paul II began with a powerful question: “Family, Christian family: what
are you ?” And then he said: “We find the answer already in the beginnings
of Christianity, in the apostolic period: «I am the domestic Church». In other
words: I am a little Church, a Church at home.”?' And he added: “The Church
and the family come from the same sources. They have the same origins in
God: in God the Father, the Son and the Holy Spirit.”*

It is the Mother-Church, according to the Pope, that gives birth to, educates
and builds the Christian family, fulfilling towards it the salvific mission re-
ceived from Christ. On the other hand, the Christian family “is so much a part
of the Church’s mystery that it becomes, in its own way, a participant in the
salvific mission of the Church herself” (FC 50) [Styczen 1987, 119-20].

John Paul II stresses that the Christian family, the center and heart of the
civilisation of love, is called to a living and responsible participation in the
mission of the Church; its participation in this mission should take place in
a communal way, so the spouses-parents and children should serve the ec-
clesial community — through conjugal and family love. This participation is
expressed and realised in the prophetic, priestly and royal mission of Jesus
Christ and his Church (FC 50) [Dec 1994, 7-14].

The family’s participation in the prophetic mission is realised in receiv-
ing and proclaiming the God’s Word, which implies their obedience to faith
[Goralski 2015, 42-44, 47-54]. By carrying out these duties, the family be-
comes an evangelising community. Spouses-parents are called to a special
evangelisation testimony to be “the conscience of family culture and active
subjects in building an authentic humanism of familie” (FC 7). Participation in
the royal mission should be expressed in serving the other man. The Christian
family, enlivened and sustained by the new commandment of love, lives with
hospitality, respect and service to every human being. This is to be done pri-
marily “inside and for the good of marriage and the family, through the daily
effort of creating an authentic community of people, the foundation of which
is and nourished by an internal communion of love” (FC 64). Thanks to the
love of the family, the author of Familiaris consortio emphasises, the Church
should take on a more family character, becoming more human and fraternal
(FC 64).

w Roku Rodziny, Wydziat Duszpasterstwa Rodzin Kurii Metropolitalnej ,,Czuwajmy”, Krakow
1995, p. 234. See also Pastwa 2015, 103-105.

21 John Paul 11, Czym jestes rodzino chrzescijarska, p. 234.

2 Ibid.
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2.6. The mission of the family in the secular community

The family, which is a community of persons, this smallest unit of social
life, is “the basic institution for the life of every society” (GrS 17). By virtue
of its nature and vocation, the family, “far from going into its shell, opens it-
self up to other families and to society, taking up its social task” (FC 42). “As
a community of love and life, it is a community most strongly «grounded»
and in its own way a sovereign community, although at the same time it is
a multi-dependent community” (GrS 17). The Charter of Family Rights em-
phasises that the family, a natural union, is “primary in relation to the state or
any other community” (Carta dei Dirtti, Introduction, point D).

As John Paul II points out in his Letter to Families, a family-institution ex-
pects society to recognise its identity and to accept its own social subjectivity
(GrS 17). Social recognition can only be given to the marriage through which
“aman and a woman form a community of life with each other, directed by
their nature towards the good of the spouses and towards the birth and raising
the offspring” (can. 1055 § 1 CIC/83).

When it comes to family sovereignty, which is ultimately in the foundation
of marriage and conjugal fertility [Carrers 2012, 919], it should be recognised
by all institutions, both social and ecclesiastical. Neither the Church nor the
state can create any family relationship, because their power is limited to rec-
ognising the sole right of the spouses (sovereign decision) to establish the
family and all family relationships.

In the Letter to Families, John Paul II notices that there is an almost or-
ganic bond between the family and the nation or ethnic group, and its basis
is primarily participation in culture. Parents also bear children for the nation,
so that they can be members and can participate in its historical and cultural
heritage. From the very beginning, the identity of the family appears to a cer-
tain extent on the foundation of the identity of the nation to which the family
belongs. By participating in the cultural patrimony of the nation, the family
contributes to the specific sovereignty that flows from its own culture and lan-
guage. Not only the nation but also each family finds its spiritual sovereignty
through culture and language. The family is very organically united with the
nation, and the nation with the family (GrS 17). “John Paul II will say in
Nowy Targ on 8th June 1979: the nation depends on what the family is like,
because man depends on it.”?

In the Apostolic Exhortation Familiaris consortio, John Paul II notes that
although the family and society complement each other in the function of de-
fending and developing the good of all people and of every human being, “so-
ciety, or more precisely the state, should recognise that the family [according

2 John Paul 11, Homilia w czasie Mszy $w. (08.06.1979), in: Jan Pawel II. Pielgrzymki do Ojc-
zyzny, p. 161.
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to the teaching of the Second Vatican Council — W.G.] is «a community en-
joying its own and original right»** and therefore that it is strictly obliged to
respect the principle of subsidiarity in relation to the family” (FC 45). Public
authorities, as per the following document, convinced that the good of the
family is an irreplaceable and indispensable value in the community of citi-
zens, should do everything possible to secure all aid — economic, social, peda-
gogical, political, cultural — necessary for the families, so they could meet
their responsible tasks in a dignified way” (FC 45).

The Letter to Families further emphasises that the family is at the centre of
all these problems and tasks: to relegate it to an assigned and secondary role
and to remove it from its position in society would seriously harm the true
growth of the whole social substance (GrS 17).

The Charter of Family Rights states that “public authorities should recog-
nise and promote the dignity, legitimate independence, intimacy, integrity and
stability of each family” (Carta dei Dirtti, Introduction, Article 6a) and in the
Apostolic Exhortation Christifideles Laici of 30th December 1988, John Paul
II emphasises that Christians should make sure that the family, which is “the
first place of «humanisation» of a person and society,” is aware of its own
identity and becomes more and more an active and responsible promoter of its
own development and participation in social life.?*

2.7. Family Ministry

Recognising the need for the Ministry, the presence of the Church to sup-
port the family, John Paul II devotes much attention to the Family Ministry. In
his speech at the opening of the Synod of Bishops on 26th September 1980,
John Paul II said that “it is the family that gives life to society. After all, it is
there, where the core of humanity of every human being on earth is formed
through the great work of education.”® It is therefore up to the Ministers to
make every effort to ensure that the spouses consider it a special task to guard
this love, fidelity and honesty and all the goods that flow from it for the spous-
es themselves and for society.?’

The area of the Family Ministry is the subject of the fourth part of the
Apostolic Exhortation Familiaris consortio, where it speaks successively

2# Sacrosanctum Concilium Oecumenicum Vaticanum II, Declaratio de libertate religiosa Dig-
nitatis humamae (07.12.1965), AAS 58 (1966), p. 92946, no. 5.

» JToannes Paulus PP. II, Adhortatio apostolica post-synodalis de vocatione et missione Lai-
corum in Ecclesia et in mundo Christifideles laici (30.12.1988), AAS 81 (1989), p. 393-521,
no. 40.

% Idem, Przemowienie na otwarcie Synodu Biskupow (26.09.1980), in: Jan Pawel II
o0 matzenstwie i rodzinie 1978—1982, Warszawa 1983, no. 5.

2 1dem, Homilia podczas Mszy $w. dla Rodzin (12.10.1980), w: Jan Pawel Il o malzerstwie
i rodzinie 1978—1982, p. 18-21.
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about the stages of the Family Ministry, its organisation, employees and spe-
cial circumstances. With regard to the stages of the Family Ministry, the Holy
Father first indicates preparation for marriage — further, closer, immediate (FC
66). Then, on the basis of this preparation, he gives indications regarding the
wedding rite, evangelisation of baptised non-believers (FC 68) and the Family
Ministry of married couples (FC 69).

The papal teaching on the latter issue seems particularly significant here,
where the need for multiple support of young families is emphasised, which
“in the context of new values and new responsibilities are more exposed than
others, especially in the first years after the wedding, to possible difficulties,
such as those related to adapting to a common life or the birth of children”
(FC 69). When it comes to the organisation of the Family Ministry, the Author
of the Exhortation draws attention to the necessity to create the structures of
this Ministry, which should include: the church community, in particular the
parish, Christian families and associations of families for families (FC 70-72)
[Kaminski 2013, 295-308].

With regard to the Family Ministry workers, the aforementioned papal
document, first of all, indicates bishops and priests, and then monks and
nouns, lay specialists and recipients and workers of social communication
(FC 73-76).

Finally, when it comes to the Family Ministry in difficult cases, the former
Archbishop of Krakéw refers to the category of people and families who — for
various reasons — need more care and support, e.g. “ideologically divided”
families, elderly spouses, mixed marriages or people in “abnormal” situations
(trial marriage, real free relationships, Catholics only married by civil mar-
riage, separated and divorced, who have not remarried, divorced, who entered
into a new relationship), deprived of a family (FC 77-85).

3. ACTIVITY IN THE ORGANISATIONAL AND ADMINISTRATIVE
SPHERE

Apart from the activity of the Holy Father in the legislative and teaching
spheres, it is not difficult to notice his involvement also in the organisational
and administrative area.

Bearing in mind the need for a more thorough and institutional treat-
ment of the family and its affairs, John Paul II established the motu proprio
Familia a Deo instituta of 9th May 1981, a new organ of the Roman Curia:
the Pontifical Council for the Family?® which replaced the Paul VI Committee
for the Family established on 11th March 1973 [Kukotowicz 1985, 53].

28 Joannes Paulus I1, Littarae apostolicae motu proprio datae Pontificium Consilium pro Familia
constituitur Familia a Deo constituta (09.05.1981), AAS 73 (1981), p. 441-44.
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By virtue of Pope Francis motu proprio Sedula Mater of 15th August
2016% The Pontifical Council for the Family became part of the newly created
Dicastery for the Laity, Family and Life (it was headed by Archbishop K.J.
Farrell). The Council was responsible for transmitting the Church’s teaching
on marriage and the family, initiating and coordinating Ministerial activities
for the family, animating Catholic associations related to the family and de-
fending human life, and cooperation with non-Catholic pro-family organisa-
tions [Kaminski 2013, 296]. Members of this authority of the Roman Curia
have formed the core of the Holy See’s delegation to international conferences
on the family, presenting there the Christian vision of marriage and the family
and defending it against “ideological attacks by circles that in various ways try
to undermine their value” [ibid.].

A significant form of promoting the family were the World Meetings of
Families organised by the Pontifical Council — on the initiative of John Paul.*
It was also on the initiative of the Polish Pope that the Institute for the Study
of Marriage and the Family at the Pontifical Lateran University, founded on
13th May 1981, was created, later transformed by Francis (19th September
2007) into the Theological Institute for the Study of Marriage and the Family.

FINAL REMARKS

The most succinctly presented activity of Pope John Paul II in the sphere of
his pastoral care for the family (based on marriage) seems to clearly indicate
how extraordinary this commitment was and how rich it brought. Concern for
this basic social unit, deeply lying at the heart of the great Humanist, made it-
self felt in every possible level of his activity: legislative, teaching and admin-
istrative. This creative and tireless activity of the great Legislator, Teacher and
Shepherd, lasting almost 27 years, immeasurably enriched the existing treas-
ury of the Church in such a socially important field. Imbued with the idea of
Christian personalism and firmly embedded in the tradition of Mediterranean
culture, the axiological “project” of emphasizing human dignity, promoting
the dignity of the human body, shaping virtues and character as well as educa-
tion for freedom and love, addressed to the Christian family, can be consid-
ered timeless. The integral connection of the “civilization of love” with the
institution of the family, which is the “center and heart” of this civilization, al-
lowed “the Pope from a distant country” to assume that the family is “the first
way of the Church.” The relationship of the civilization of love shown by him

¥ Franciscus PP., Litterae apostolicae motu proprio datae Sedula Mater quibus Dicasterium pro
Laicis, Familia et Vita constituitur (15.08.2016), AAS 108 (2016), p. 963—-67.

30 See https://stacja7.pl/ze-swiata/swiatowe-spotkania-rodzin-maja-juz-ponad-20-lat/ [accessed:
14.03.2020].
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with the “community of persons,” which is the family, enabled him to state
that “the family is the cradle of life and love, where man is born and grows”
and that “through the family flows the mainstream of the civilization of love.”
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INTRODUCTION

Good functioning of every advanced democracy requires for the institu-
tion of civil and/or public service that must be embodied in the legal order of
the State. Independent and professional state apparatus is a necessary condi-
tion of the modern democratic state, and its primary interest is the respect for
Constitution, constitutional laws and other applicable laws and the only aim is
to honour the rights and freedoms of citizens. The state apparatus plays a fun-
damental and irreplaceable role in the exercise of the functions of the State,
placing particular emphasis, in the never-ending process of its improvement,
on the strengthening of the role of law which, although applied with other fac-
tors, has its specific and irreplaceable role.

Civil service is an institution which, by its nature, has a special mission
in the process of performing the duties of the State which are fulfilled in the
hierarchic system of the state apparatus bodies by a special category of people
who carry out this activity professionally.
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1. PUBLIC AND CIVIL SERVICE — LEGAL DEFINITION

The term “public service” defines legal status and activity of employees
in public service, i.e. employees of the public sector (State, regional self-gov-
ernments, in the area of public services).! It is an umbrella legal term, larger
than the term “civil service”. The term “civil service” defines legal status and
activity of civil servants — natural persons whose employment relationships
is established with the State (i.e. they are in the civil service employment
relationship). It is a group of employees whose subject of activity is always
connected with the exercise of state power (e.g. employees in civil service,
service relationship of members of armed forces).

The particularity of employment relationships in public service causes that
public service represents a special type of administrative and employment re-
lationships. The reason behind special “clerical” service right are both special
nature of the employer and special nature of the work of the employee (ex-
ercise of public service). The level of particularity of legal regulations can,
however, vary — depending on whether it is an employee within civil service,
self-government or within other public service. If his or her activity is the
exercise of authoritarian public service, the level of particularities of the em-
ployment relationship is higher and the employment relationship is largely
influenced by public elements.

In general, public service employment relationships have, in the legal
regulation of the European countries, either private character (with public
elements) or public character (the service right is fully separated from gen-
eral contract (private) employment regime, and are regulated by specific laws
governing specifically the status of public servants). Public elements in em-
ployment relationships are conditioned by the need to fulfil personnel require-
ments for the exercise of public service as a special type of activity (it includes
mainly the specification of conditions for the selection of employees and for
the exercise of service), larger extent of legal duties of employees and even
stricter legal liability of employees (as compared to the employees in private
sector).?

! Technical literature defines public service differently. The most comprehensive definition of
public service can be understood in several meanings: (a) from the perspective of its organisa-
tion, i.e. as a part of the organisational system of the State, as a part of the national apparatus;
(b) from the perspective of certain activity: it is an activity of civil servants in the exercise of
the functions of the State; (c) as a group of persons: it defines a certain category of persons
(civil servants) serving the State; (d) as a legal regime: it expresses the way of organising legal
regulation of civil servants; (¢) as a legal relationship, it represents legal relationship of civil
servants with the State; or (f) as a legal institution, i.e. a list of legal norms regulating specific,
homogenous category of social relationships [Kuril 2018, 74].

2 Compare Kosic¢iarova 2017, 151.
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The terms “public service” and “civil service” are not clearly defined by
legal theory. The term “public service” is certainly broader in the Slovak
Republic, comprising both civil service and the so-called execution of work of
public interest. Therefore, a public servant is also an employee performing civ-
il service, but also an employee performing work of public interest. According
to the applicable legal regulation, public service is performed as civil service
which is performed only within civil service employment relationship (civil
servants) or within service relationship (employees of Police Corps, Slovak
Intelligence Service, National Security Authority, Prison and Court Guard
Service, customs officers, employees of Financial Administration, profes-
sional soldiers, employees of Fire Rescue Service and employees of Mountain
Rescue Service) and the so-called execution of work within public interest®
performed within employment relationship.

Civil service is connected only to the bodies of the State, and therefore, it is
separated from public service. The terms “civil service” and “public service”
are widely alternated, because they are very close. However, it must be noted
that the alternation of these two terms — in the Slovak Republic — is not correct
(although there are countries where this difference is blurred, either as a result
of language similarities or broad application of civil service (France, Belgium,
Slovenia, etc.).

The term “civil service” is defined by Act no. 55/2017 Z. z. “on civil ser-
vice and on amendment to certain acts” as amended* which regulates civil
service. Section 6 of the Act defines civil service as “an activity by which civil
servant [i.e. citizen that performs civil service in civil service employment
relationship in the Service Authority in the relevant field of service or with-
out determination of the field of service — Section 7] in the extent prescribed
by act on civil service or special law, performs the tasks of a national body
in the exercise of civil service or performs the tasks in performing national
matters in the Service Authority in the relevant field of service or without
determination of the field of service and which comprises: (a) management,
(b) decision-making, (c) technical drafting of laws, other applicable laws in-
cluding technical activities relating to discussing, approving and signing, and
technical activities relating to the drafts returned by the President, (d) techni-
cal drafting of conceptual and strategic documents, (e¢) technical drafting of

3 In the Slovak Republic, it is incorrect to apply the term “public service” only to activities per-
formed by the bodies of regional self-government and interest self-government, and/or activi-
ties performed partially by self-government institutions and non-self-government institutions
or persons upon which the exercise of public service has been conferred to (third part of public
service - the so-called “other public service”). In this case, the term “public service” should not
be used, but rather the term “work of public interest.” This area is currently regulated by two
acts: Act no. 552/2003 Z. z. “on execution of work of public interest” as amended and Act no.
553/2003 Z. z. “on remuneration of employees in public sector” as amended.

* Hereinafter: Act no. 55/2017 Z. z.
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documents for the exercise of national matters, (f) legal representation, (g)
control, supervision or inspection, (h) internal audit or national audit, or (i)
technical drafting of decisions.”

A specific term which the law-maker uses in determining civil service is
the performance of national matters. Performance of national matters is an
activity that is not “performance of the tasks of civil service, but it is an activ-
ity performed by a civil servant (a) only within national interest in relation
to the performance of the tasks of a national body or the Service Authority
for a national body, (b) by which a civil servant creates conditions for proper
exercise of the judiciary or contributes to the exercise of the judiciary, (c) by
which a civil servant creates conditions for proper performance of the tasks of
the prosecution, or (d) by which a civil servant performs the tasks of Personal
Office according to Act no 55/2017 Z. z.”

Even the judgments of the European Court of Justice offer the definition
of the term “public (civil) service.” In the Court’s judgment of 17 December
1980, which is legally binding also upon the Slovak Republic, the public (civil
service) is defined as “[...] a series of posts which involve direct or indirect
participation in the exercise of powers conferred by public law and duties
designed to safeguard the general interests of the State or of other public
authorities.” An earlier judgment of the Court, in case C—152/73, Sotgiu, de-
fined that “[...] public or private nature of the legal relationship is of no con-
sequence for purposes of applying Article 48(4) of the EEC Treaty (Article
45(4) of the Treaty on the Functioning of the European Union). According
to Article 45(5) of TFEU, the concept of public service within the meaning
of Article 39(4) EC must be given uniform interpretation and application
throughout the Community and cannot therefore be left entirely to the discre-
tion of the Member States.” Other judgment of the Court, case C—290/94,
Commission v Greece, defined that “[...] according to Article 48(4) of the EEC
Treaty (Article 45(4) of TFEU), the term public service or civil service covers
posts which involves direct or indirect participation in the exercise of powers
conferred by public law and duties designed to safeguard the general interest
of the States or of other public authorities and thus presume on the part of
those occupying them the existence of a special relationship of allegiance to
the State and reciprocity of rights and duties which form the foundation of the
bond of nationality.” Also, the judgment of the Court, case C—405/01, Colegio
de Oficiales de la Marina Mercante Espafiola, limited the application of the
exception provided for in Article 39(4) of the EC Treaty (Article 45(4) of
TFEU), and therefore “[...] EC exception does not cover posts which, whilst
coming under the State or other bodies governed by public law, still do not
involve any association with tasks belonging to the public service properly so

* The Court’s judgment, Commission v Belgium, case C—149/79.
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called.” The said definitions can be applied to the civil service in our country
by analogue, since the differences between the terms “civil service” and “pub-
lic service” are often removed in the EU law, often due to language differences.

2. PRINCIPLES OF CIVIL SERVICE: LEGAL AND THEORETICAL
DEFINITION

Currently, the principles get the top place among the institution in many le-
gal branches of the Slovak legal order (constitutional law, civil procedure law,
penal law, administrative law etc.), due to certain persisting crisis in law-mak-
ing, which can be, in individual cases, overcome by the argumentation of legal
principles (argumentation by the principles of rule of law in constitutional law
is a typical example). In the application practice, legal principles are designed,
inter alia, to overcome inconsistencies of specific legal regulation or fill the
so-called “loopholes in the law.”

The principles of civil service represent a certain value framework or idea
principles and background for the application of specific provisions of Act on
Civil Service. By their connection to the values resulting from the Constitution
of the Slovak republic, they help explain individual institutions of the Act in
which they are reflected and presents foundations on which professional, cred-
ible, efficient and stable civil service should be built.

Civil service is built on principles that are followed by public officials in
the exercise of civil service and by Service Authorities in decision-making
in civil service employment relationships. A certain value-added of the prin-
ciples of civil service is the fact that they enable connection to more general
values and principles resulting from the Constitution and individual adminis-
trative and legal norms, ensuring consistency and harmony between certain
“legal philosophy of State” and conduct of its representatives.

Creating laws on civil service based on principles is something common in
the world. Countries such as Great Britain, Ireland, France, Poland, Belgium
and US have introduced the principles for civil service and apply them. Their
importance as regards other administrative principles is emphasised even by
OECD (1999) in European Principles for Public Administration.

Public service just like the organisation of public administration in the EU
member states is not regulated by the European Union law. The principle of
free movement of persons is of crucial importance for access to employment
within public service in the European Union.

However, the question of legal principles in civil service employment rela-
tionships is explicitly dealt with by the Council of Europe. The Council sup-
ports the concept that public administration must have suitable employees for
the exercise of its activities. The Council does not dictate the member states
which system of public service to choose. It is only important that the states
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respect the principles that represent a solid starting point for efficient public
service focusing on citizens. The principles defining the status of public offi-
cials in the Recommendation of the Committee of Ministers R (2000) 6 on the
status of public officials of Europe and Recommendation of the Committee of
Ministers R (2000) 10 on code of conduct for public officials [ Trykar 2008].

Principles of civil service which should by followed by legal regulation
and legal practice in the member states of the Council of Europe are, accord-
ing to the Recommendation of the Committee of Ministers R (2000) 6, as fol-
lows: 1) the legal framework and general principles concerning the status of
public officials should be established by law (and/or collective agreements);
2) the management policies (strategies) relating to public officials should, in
general, be the responsibility of the government;® 3) recruitment of public
officials should be defined by equality of access to public posts and selec-
tion based on merit, fair and open competition and an absence of discrimina-
tion (this applies to service procedure too); 4) rights, particularly political and
trade union rights, should only be lawfully restricted in so far as it is necessary
for the proper exercise of their public functions; 5) non discrimination; 6)
participation of public officials in the organisation and management of civil
service; 7) social protection of public officials by means of the general social
security or by means of specific schemes; 8) remuneration commensurate with
their responsibilities and function, sufficient so as to ensure that public of-
ficials are not put at risk of corruption; 9) duty and right of public officials to
relevant training within in the frame of an appropriate training; 10) possibility
of protecting their rights (in particular in case of unlawful employment or dis-
ciplinary penalty) before a court or other independent institution.’

The Recommendation of the Committee of Ministers R (2000) 6 explicitly
underlines the responsibility of public officials for discharging the tasks en-
trusted to them. It is in line with the requirement for good governance. Failure
by public officials to fulfil their duties, which can have serious impact on pub-
lic interest, may lead to the institution of disciplinary proceedings. The dis-
ciplinary proceedings must be adversarial and the officials concerned should
be entitled to be assisted by a representative of their choice. Public officials
should have a legal remedy against disciplinary action.

According to the Recommendation of the Committee of Ministers R (2006),
the right of public official to protection include, in general, legal remedies for
the protection of their rights against unlawful acts of their employers and the
right to protection against illegal acts by third parties, if they promote its in-
terests within their performance. The principle of termination of civil service

¢ Principles of civil service should be stipulated by a law-making body, however their appli-
cation based on valid legal regulations should be ensured by the supreme body of executive
power, or implemented through the relevant bodies of national administration.

7 See also Kosi¢iarova 2012, 43 1T,
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employment relationships only for reasons provided for by law is a part of
protection of civil servants and the guarantee of protection of civil service
against its politicisation and misuse of authority. Considering the serious con-
sequences of civil service employment relationship termination on a person,
public officials should have the right to legal remedy and the possibility of
defending themselves before court or other independent institutions, also in
order to prevent from misuse of powers of civil service.®

3. PRINCIPLES OF CIVIL SERVICE IN SLOVAK LEGISLATION

Principles of civil service is nothing new in the Slovak legal order. First
time, they were defined in Act no. 312/2001 Z. z. “on civil service and on
amendments to certain Acts,” and included professionalism, political neutral-
ity, effectiveness, flexibility, impartiality and ethics. However, the explanatory
memorandum itself to this Act did not describe in detail the role of these prin-
ciples and the provisions of the act were not sufficiently connected to the prin-
ciples, and even contradicted each other in some cases. Act no. 400/2009 Z.
z. “on civil service and on amendment to certain acts” replaced the principle
of flexibility by the principle of stability of civil service employment relation-
ship. The explanatory memorandum contained specific provisions of this Act,
by which these principles should be applied. Because the principles represent
value framework for the interpretation of the Act, its makers considered suita-
ble to embody them directly in the introductory articles. These articles contain
provisions explaining the meaning of individual principles and their reflection
in specific institutions and provisions of the Act.

New act on civil service, i.e. Act no. 55/2017 Z. z., is founded on the prin-
ciples of political neutrality, lawfulness, transparent employment, efficient
management, impartiality, professionalism, transparent and equal remunera-
tion, stability and equal treatment. As compared to the principles defined in
Act no. 400/2009 Z. z., the number of principles went up from six to nine.
“The principle of ethics” brings more details and was reflected in the “princi-
ple of professionalism,” however it closely relates to transparent employment,
remuneration and, last but not least, fair treatment. The “principle of lawful-
ness” is a new principle, emphasising the duty of applying lawful procedure
by a civil servant in the exercise of civil service and by Service Authorities in
decision-making about civil service employment relationships respectively.

Principles of civil service are reflected in individual institutions and provi-
sions of the Act. Principles of civil service define recruitment of civil servants,
stability of their civil service employment relationship, career, performance
assessment and remuneration. In general, their aim is to ensure maximum

8 Compare Kogsi¢iarova 2017, 153-54.
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efficiency and cost effectiveness in providing services to the public. The prin-
ciples of civil service are currently contained in Articles 1 to 9 of Act no.
55/2017 and include: a) political neutrality (Article 1), b) lawfulness (Article
2), ¢) transparent employment (Article 3), d) efficient management (Article
4), e) impartiality (Article 5), f) professionalism (Article 6), g) transparent
and fair remuneration (Article 7), h) stability (Article 8), 1) equal treatment
(Article 9).

Political neutrality. The principle of political neutrality prefers public in-
terest to political interests of a civil servant in the exercise of his or her civil
functions. Similarly, it applies to Service Authorities which are required to de-
cide politically neutrally on the issues relating the employment relationships.
This principle is applied through the performance of relevant duties of civil
servants and Service Authorities too.’

Lawfulness. The principle of lawfulness means that a civil servant shall,
in the exercise of civil service, proceed always in line with applicable laws,
internal regulations and service regulations. Similarly, Service Authority must
always proceed in line with law. In relation to the Service Authority, civil serv-
ants enjoy the rights which allow them to defend themselves against unlaw-
ful acts of the Service Authority. For example, civil servants may file a com-
plaint, make a request for examination of the notice and lodge an inquiryto the
Service Authority Board.!°

Transparent employment. The principle of transparent employment en-
sures equal opportunities for the appointment to the civil service. Candidates
for the civil service have public access, guaranteed by law, to information
about selection procedure and equal opportunity to apply for a position thanks
to the centralisation of information about selection procedures through a cen-
tral information system of civil service — the so-called “Central Information
System.” Due to the electronisation of civil service, Act on Civil Service intro-
duces Civil Service Central Information System, consisting of several registers

% “Civil servants and Service Authority shall, in the exercise of civil service and civil ser-
vice employment relationships respectively, prefer public interest to political interest and act
in a way that does not raise doubts that they favour a political party or political movement. The
principle of political neutrality shall be applied, in particular, through the duty of civil serv-
ants to act politically neutrally, refrain from actions which could lead to conflict of interests of
the Service Authority with personal interests, not to misuse information gained in relation to
the performance of civil service for the benefit of a political party or political movement, and,
through the duty of the Service Authority, act politically neutrally in decision-making” (Arti-
cle 1 of Actno. 55/2017 Z. z.).

10“Civil servants and Service Authority shall, in the exercise of civil service and civil service
employment relationships respectively, proceed in conformity with the Constitution of the Slo-
vak Republic, legal acts of the European Union, applicable laws of the Slovak Republic, service
regulations and other internal regulations. Protection of a civil servant against acts which are
considered illegal shall be guaranteed by the rights provided for by law” (Article 2 of Act no.
5512017 Z. z.).
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(register of selection procedures, register of successful candidates, register of
redundant civil servants, register of civil service posts and register of civil
servants). The implementation of substantial changes in the management of
civil service requires for change to human resources management, which is
possible only with qualified information. Through this information system,
individual Service Authorities and the Office of the Government get com-
prehensive personnel database for successful implementation of the human
resources management strategy, leading to efficient, stable and professional
Service Authorities in Slovakia. Common basis for developing Civil Service
Central Information System is personal development at all levels of civil ser-
vice, optimisation of economic activities, informatisation and cost-saving.

If a citizen wishes to be appointed to a permanent or temporary civil service
post, he or she must undergo a selection procedure,!! except for cases when
it concerns a civil servant performing public function, constitutional officer
expert or a statutory body, with regard to the form of their appointment to the
office these employees discharge (appointment, selection) and the institution
that appoints to the function (e.g. National Council, President, Government).
Exception from selection procedures, whose aim is to speed up the appoint-
ment, applies to candidates for temporary deputising of a civil servant, e.g.
during his or her long sick-leave. The said categories of civil servants that are
appointed to civil service without selection procedure perform civil service
for a temporary period, i.e. temporary civil service. The period of temporary
civil service lasts during the time over which the public function, function
of a statutory body, function of a constitutional officer are exercised or if the
reason for deputising of a public official lasts.

The aim of the current legal regulation in the area of selection procedures
and winning civil servant as compared to Act no. 400/2009 Z. z., is to ensure
higher transparency of selection procedures. The current act precises the pro-
cess of selection procedure, in particular it defines a single point of access
to information about open selection procedures, regulates the composition of
the selection committee and appointment of its members, opening the selec-
tion procedures and publication of results. With respect to the new concept of
staffing, the act defines and introduces restricted internal selection procedure,
enlarged internal selection procedure, external selection procedure and a new
institution — mass selection procedure which is, partly, a centralised way of
filling the vacancies suitable for graduates and larger number of vacancies

1 “Service Authority shall provide access to information about selection procedure and candi-
dates for civil service shall have the right to public access to this information. All candidates for
civil service have equal opportunity to apply for a civil service post and when they meet condi-
tions for appointment to civil service prescribed by law, they have the right to be appointed to
civil service. The Service Authority opens, announces, performs and cancels selection proce-
dure under conditions and in a way defined by this Act” (Article 3 of Act no. 55/2017 Z. z.).
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in individual Service Authorities. (Similar system functions in the European
Union institutions and in countries such as France, Belgium. Ireland, Portugal,
Spain, Greece, Luxembourg. In Great Britain, vacancies in the “fast stream”
programme are filled this way, enabling fast career for successful candidates,
and its aim is to fill civil service posts by the most suitable candidates, espe-
cially graduates. The aim of mass selection procedures is to ensure, in particu-
lar, observance of uniform standards for appointing candidates to civil service
by graduates and creating same competition conditions for these groups of
candidates in order to facilitate access to civil service posts).

Efficient management. The principle of efficient management provides
for efficiency and cost-effectiveness in the management of civil servants
through systemisation of civil service posts and the institution of service ap-
praisal. The systemisation should ensure efficient planning of posts and give
an overview of the number of civil service posts in Service Authorities. The
principles of systemisation are published by the Office of the Government of
the Slovak Republic. Service appraisal introduces the duty to monitor and ap-
praise efficiency of work of civil servants by their superiors.'

Impartiality. The principle of impartiality prefers public interest to po-
litical interest of a civil servant in the exercise of his or her civil functions,
and of Service Authority in decision-making about civil service employment.
This principle should be implemented through performance of duties of the
civil servant to act and make decisions impartially, refrain from actions which
could lead to conflict of interests of the Service Authority with personal inter-
ests of a civil servant and do not misuse information gained in relation to the
performance of civil service for his or her own benefit of benefit of a third.
On the other side, the Service Authority has the duty to act and make deci-
sions about employment without bias and with no consideration of personal
interests of individuals who make and publish decisions on behalf the Service
Authority."

Professionalism. The principle of professionalism refers to technical,
conscientious and ethical performance of service.!* For this purpose, Service

12 “Service Authority shall manage civil servants efficiently and cost-effectively. The principle
of efficient management of civil servants shall be applied, in particular, by managing and in-
specting civil servants by their superiors, creating conditions for proper performance of civil
service through the systemisation of civil service posts and service appraisal” (Article 4 of Act
no. 55/2017 Z. z.).

13 “Civil servants, in the exercise of civil service, shall prefer public interest to personal interest
and the Service Authority shall, in decision-making about civil service employment relation-
ships, act impartially. The principle of impartiality shall be applied, in particular, through the
duty of civil servants to act and take decision impartially, refrain from actions which could lead
to conflict of interests of the Service Authority with personal interests, not to misuse informa-
tion gained in relation to the performance of civil service for their own benefit or for a benefit
of a third” (Article 5 of Act no. 55/2017 Z. z.).

14 “Civil servants shall, in the exercise of civil service, proceed professionally, consciously and
in line with the Code of Conduct of Civil Servants, and the Service Authority shall provide them
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Authority provides civil servants with required training and gives them room
for long-term professional development. The training is ensured through
the right and duty of civil servants to be trained and the duty of the Service
Authority to provide for the training, while the aim is to reach the level of pro-
fessional competencies which enable a civil servant to properly perform civil
service. The training of civil servants is directly related to the professional,
efficient and quality performance of civil service. The current law responds to
knowledge gained from the application of Act no. 400/2009 Z. z. By introduc-
ing the principle of training, their primary importance for the entire system of
the training of civil servants is declared. The new act on civil service replaces
the term “increasing competence” by the term “continuous training,” which
conforms the terminology of Act no. 568/2009 Z. z. “on lifelong learning and
on amendment to certain acts” as amended, placing emphasis on comprehen-
siveness of objectives of the training, professional and personal development
and continuity of the training process throughout the entire professional career
of a civil servant. Furthermore, the terms “continuous training” and “specific
training” were replaced by the term “competence training,” focusing on inte-
gral professional and personal development of civil servants with emphasis on
their efficiency and performance growth. Adaptation training is to be under-
gone by civil servants during probation period; it is led by a mentor that plays
a key role in the adaptation process. The conditions for the performance of
a mentor are precisely defined, so the adaptation training reaches qualitatively
higher level.

A long-term professional development is based on the institutions of inter-
nal selection procedures and service appraisals. Internal selection procedures
lead to career development of employees through a closed competition for
which only civil servants are allowed to apply and which can take into consid-
eration of their service appraisal. This fact can significantly motivate employ-
ees in improving their performance and be promoted within the organisational
hierarchy. The performance is assessed by service appraisal. The regular ap-
praisal shall be carried out by direct superior once a year, except for partial
service appraisal (change to civil service employment due to transfer of a civil
servant) and repeated service appraisal (if the performance is not satisfactory).
The relevant superior shall assess expertise and skills of civil servants, their
performance, abilities and competences, and their approach to the personal
development and willingness to learn. The service appraisal includes appraisal

with relevant training so that they can reach the level of technical competences allowing them
to deliver quality exercise of civil service. The principle of professionalism shall be applied, in
particular, through a long-term professional training of civil servants, support of career devel-
opment, regular service appraisal, right and obligations of civil servants to get training and the
Service Authority’s obligation to provide civil servants with the training” (Article 6 of Act no.
5512017 Z. z.).
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interview. A civil servant may raise objections to the appraisal’s results within
three days after he or she learns the results of the appraisal.'s

Transparent and fair remuneration. The principle of transparent and fair
remuneration means that civil servants are remunerated based on the condi-
tions provided for by law. The Act (re)defines salary grades and, based on
analysis, grades 1 and 2 are cancelled since they were below the limit of the
minimum wage and were used only to a minimum extent. '

The principle of transparency is applied by the possibility of granting or
taking away personal supplementary allowance based on the outcome of ap-
praisal, thus clarifying and objectifying criteria for its granting or taking away,
since the criteria and other details about the appraisal are specified by the
Decree published by the Office of the Government. The Act specifies the pos-
sibility of granting and/or increasing, reducing or taking away personal sup-
plementary allowance not only based on quality performance of service tasks,
but also based on the outcome of service appraisal.

The Act regulates the allowance for the performance of mentor and defines
the rules for its granting.

Stability. The principle of stability provides for protection of civil servants
against dismissal from other reasons than those provided for by law.'” The aim
of this principle is to eliminate dismissal of civil servants on personal or politi-
cal grounds which the environment of civil service is prone to — considering
the political cycles. Such cycles contribute also to high fluctuation of civil
servants in the Slovak Republic, and the European Union points at it too.

The Act on Civil Service upholds the principle of stability by the institution
of permanent civil service, considering the fact that is for indefinite period.
The institution of internal selection procedure helps create, through career
possibilities, stable environment and avoid the fluctuation of employees upon
their own decision.

The institution of redundant civil servant refers to those employees whose
employment relationship ended due to the organisational changes. Redundant
employees are allowed, when their civil service employment relationship
ends, to apply for a post within internal selection procedure, if their outcomes
of the appraisal are good. In this way the principle of stability is supported.
The principle of stability is supported by the fact that the employment rela-
tionship may be ended only upon reasons provided for by law. The new legal

15 Details about service appraisals can be found in the implementing law.

16 “In remunerating civil servants, the Service Authority shall be obliged to proceed only based
on conditions provided for by law” (Article 7 of Act no. 55/2017 Z. z.).

17“Civil servants are protected against the termination of civil service employment for reasons
other than those provided by law. The principle of stability is applied, in particular, through the
permanent civil service, removal from the office of a superior civil servant only for reasons
provided for by law and the institution of redundant civil servant” (Article 8 of Act no. 55/2017
Z.2.).



PRINCIPLES OF CIVIL SERVICE AS AN ELEMENT OF THE MODERN STATE 153

regulation does not give the possibility of removing certain category of supe-
rior employees without reason.

Equal treatment. The principle of equal treatment means that the Service
Authority proceeds, in civil service employment relationships in relation to
civil servants and candidates for civil service, impartially and respects their
right to privacy, constitutional and statutory rights.'"® The principle of equal
treatment is regulated in relevant provisions of anti-discrimination act (Act no
365/2004 Z. z. “on equal treatment in certain areas and on protection against
discrimination and on amendment to certain acts (anti-discrimination act)” as
amended.

This principle is supported by the provision relating to ban of discrimina-
tion under conditions of performing civil service and in appointing, remu-
nerating, career development, training and terminating employment relation-
ship. According to the Act, discrimination is disadvantaging a civil servant or
a candidate for civil service on grounds of “sex, sexual orientation, religion
or belief, race, nationality of ethnic origin, colour of skin, language, social
origin, property, family lineage, unfavourable health condition or a handicap,
age, marital or family status, political affiliation, membership or activity in
trade unions, in other association or on grounds of other status or of reporting
crime or any other wrongdoing (e.g. according to Act no 583/2008 Z. z. on
prevention from criminality and other anti-social activity and on amendment
to certain acts as amended) or other anti-social activity” (Act no. 54/2019 Z. z.
“on protection of whistle-blowers and on amendment to certain acts”).

Discrimination includes also a situation when a civil servant is disadvan-
taged because he or she claims, in a legal way, their rights resulting from their
civil service status. Civil servants who file an action against other employees
or other superior employees, report on crime or other anti-social activity may
not be discriminated against for it in the matters concerning the exercise of
civil service or employment relationship. In case of violation of the principle
of equal treatment, civil servants or citizens applying for civil service may ad-
dress the relevant Service Authority or go the court.

4. OBSERVANCE OF CIVIL SERVICE PRINCIPLES AND
SUPERVISION OVER THEIR OBSERVANCE

Supervision over the observance of Act on Civil Service is divided, in
terms of competences, between the Office of the Government of the Slovak

18 “Service Authority shall proceed, in civil service employment relationships in relation to
civil servants and candidates for civil service according to the principle of equal treatment, and
respect their privacy, constitutional rights and statutory rights” (Article 9 of Act no. 55/2017
Z.2.).
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Republic as the central body of civil service and the Board for Civil Service
as an independent, coordinating and monitoring body of civil service for the
protection of principles of civil service (“Board”). Observance of provisions
of Act no. 55/2017 Z. z. including civil service principles is guaranteed by the
procedural right of individual entities to use instruments of protection (guar-
anteed by law). These instruments include a complaint, motion to inspect, pro-
posal for assessment of the service discipline violation, complaint about the
violation civil service principles and the right to court protection.

The supervision over the observance of civil service principles is exer-
cised by the Board and can be exercised on its own initiative or based on the
complaint about the violation of civil service principles. Act no. 55/2017 Z. z.
defines who (citizen or civil servant), in which form (in writing) and in what
matter (specific violation of civil service principles) may lodge a complaint.
Unless the complainant meets all requirements, the information provided by
him/her may be used by the Board at least for its own investigation activity,
however it will not be an official handling of the complaint. In dealing with the
complaint, the Board may require cooperation from the Service Authorities,
use information from the complainant or other relevant sources.

Ifthe Board finds out any violation it recommends that the Service Authority
take a corrective measure, and informs the Office of the Government of such
procedure, which can undertake an inspection under Act no. 10/1996 Z. z. “on
inspection in civil service” as amended, and considers further actions (meth-
odological guideline for Service Authorities, bills etc.). The Board’s conclu-
sions can be also useful for civil servants so as to protect their rights, for
example before court.

The conclusions resulting from the process of handling the inquiries do
not serve only for the correction in a specific case. The Board can refer to
them when formulating general recommendations aimed at the improvement
of civil service through Report on the Civil Service Status Report, elaborating
technical studies or drafting law drafts.

CONCLUSION

In the end, we can come to a conclusion that, from the perspective of the
current application practice, the most important entity that contributes to the
protection of the civil service principles is the Board. The Board, as an in-
dependent, coordinating and monitoring body seeking the protection of civil
service principles, deals with the complaints of civil servants filed against
Service Authorities the most (Service Authorities failed to handle complaints
of civil servants within the statutory period of 60 working days, thus violat-
ing the principle of lawfulness), service appraisals (the principle of lawful-
ness was violated by the Service Authorities mainly as a result of incorrect
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application of legal provisions regarding this principle), imposition of disci-
plinary measures upon civil servants, organisational changes, termination of
civil service employment, changes to salary grades, granting personal supple-
mentary allowance and selection procedures.

In cases where the Board, following the examination of the facts, found out
the violation of any of the civil service principles, recommended the relevant
Service Authority that it adopt corrective measures to remove unlawful state
and ensure that such undesired state does not occur again. According to the
statement of the Board, the violation of the civil service principles was a con-
sequence of incorrect interpretation of some provisions of the Act, unprofes-
sional or careless procedure applied by the civil servants in charge. There have
been cases which raised suspicion that Service Authorities or specific employ-
ees proceeded deliberately in contradiction to law and civil service principles
and even the measure recommended by the Board have not been received
positively by a Service Authority. There is no doubt that majority of shortcom-
ings by the Service Authorities can be avoided in the future, according to the
Board. It requires for trainings in the problematic areas of legal regulations,
professional approach to the performance of service duties, inspections by su-
periors and continuous development of skills and knowledge of civil servants.

The inquiries referring to the violation of civil service principles are, ac-
cording to the Board, a good aid on the way to improve the functioning of
civil service, since they offer data about specific problems based on direct
experience. Their solutions can then help not only handle the case itself but
they can reflect in the targeted measures in legislations or methodological
guidelines. In assessing the number and types of inquires, it must be taken
into account that it is relatively a new functioning of the institution and new
element in the system of protection of civil service employment relationships
and individual entities do not have sufficient experience with it. The experi-
ence of the Board shows that the inquiries are very different in terms of facts
and legal matters, which can lead to various levels of difficulty and lengths of
their handling. Some inquiries often contain allegations of violation of several
principles concurrently. In 2018, the total number of submissions was 41, of
which 22 were justified complaints. The Board found out the violation of civil
service principles in six cases. In cases like this, it recommended that correc-
tive measures be adopted, and in one case the Service Authority adopted other
measures than those recommended by the Board. The number of unjustified
complaints (request for interpretation of the provisions of the Act on Civil
Service, submissions concerning employment relationships according to other
laws etc.) is still high, however, it may be expected that the number of inquir-
ies will even go up.

However, the main requirement of the Board remains that the Service
Authorities fail and violate the civil services principles as less as possible, and
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that in cases when such failures occur, the employees be not afraid to report
them, thus contributing to better functioning of civil service.'”

The Board also recommends civil servants that they use, in cases of any
suspicion, means of protection in the Service Authority (e.g. a complaint in
the matters relating to the exercise of civil service) and that they support their
allegations by relevant evidence. In fact, investigation and handling of the
complaint and its follow-up check by the Office of the Government or court
proceedings are hindered by the time period from the moment of violation and
its insufficient documentation.?
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documents electronically. The aim of this paper is to analyze electronic service on attorneys
in civil cases, and in particular, such issues as: which court papers may be delivered via the
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INTRODUCTION

Since the state of pandemic was declared in Poland' in response to the
growing number of SARS-CoV-2 infections, organs of public government,
including common courts, have been struggling to provide continuity to their
operations under these extraordinary circumstances. Over a span of one year,
the Polish legislator has implemented a number of temporary solutions per-
taining to civil procedures in order to ensure safe, uninterrupted access to
courts and uphold access to justice in general. To that end, some principles
of civil procedural law were modified, i.a., public court sessions and open
hearings were suspended and moved to operate remotely, thus amending the
principle of local jurisdiction [Litowski 2021, 70-71]. The legislator pushed
for digital transformation of courts by amending the Act of 2 March 2020 on

! Regulation of the Minister of Health of 20 March 2020 on announcing the state of pandemic
in the Republic of Poland, Journal of Laws item 491 as amended.
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specific solutions related to the prevention, counteraction and eradication of
COVID-19, other infectious diseases and crisis situations,?> which introduced
new ways of service of court documents to attorneys via an electronic service
platform (information platform). The rule of electronic serving of court docu-
ments will remain in place until the pandemic threat or the state of COVID-19
pandemic is revoked, and for one year after the last of the two states is revoked.

For some years now representatives of the legal doctrine have been em-
phasizing the urgent need to expand the use of technology in civil procedures,
including e-service of process as much faster and cheaper than traditional
service by mail [Szostek 2015, 61]. The legislator acknowledged the need
to expand avenues of electronic filing of documents to enable, i.a., initiation
of court proceedings. This was made possible by amending Article 125 of
the Code of Civil Procedure® by adding para. 2, which enabled filing digital
documents, i.e. recorded on electronic devices, subject to specific provision.*
In view of reservations with regard to terminology and absence of a specific
regulation, further amendments to laws and regulations were necessary for
civil proceedings to be conducted remotely [Kosciotek 2017, 4-5]. Essential
changes were introduced by amendments to the laws in 2015,° enabling par-
ties to the proceedings to choose how they prefer to file documents, either by
“traditional,” registered mail or via the e-service platform (Article 125(22")
CCP). The new regulations provided that documents are to be served by the
court via the e-service platform (electronic service) if this is how the docu-
ment was initially filed or if the party ticked “e-service” as preferred method
of filing and sharing documents (Article 131! CCP). However, ultimately, the
e-service platform (teleinformatic platform) for filing of documents was never
created.

To be clear, at present, there are several electronic systems that can be used
for electronic serving of documents. Besides the Electronic Writ of Payment
Procedure (EPU), the following electronic systems are in place: a) Electronic
Land and Mortgage Register (Article 626* CCP — accessible only for notaries
and bailiffs); b) electronic National Court Register Portal (Article 3a of the

2 Journal of Laws item 1842 as amended [hereinafter: Act on counteracting Covid].

3 Act of 17 November 1964, the Code of Civil Procedure, Journal of Laws of 2020, item 1575
as amended [hereinafter: CCP].

* This provision was implemented by the Act of 24 May 2000 amending the Act — the Code of
Civil Procedure, the Act on Registered Pledge and the Pledge Register, the Act on Court Fees
in civil proceedings and the Act on Court Bailiffs and Execution, Journal of Laws No. 48, item
554, which entered into force on 1 July 2000.

3 Act of 15 January 2015 amending the act — the Code of Civil Procedure and some other acts,
Journal of Laws item 218 and Act of 10 July 2015 amending the act —the Civil Code, the act —
the Code of Civil Procedure and some other acts, Journal of Laws item 1311.
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Act on National Court Register®) and c) electronic Register of Pledges (Article
43a of the Act on Registered Pledges and the Register of Pledges’). Another
platform facilitating communication between courts and Polish citizens is the
Common Courts Information Portal.® Though it supports only certain legal
actions, the Portal provides authorized persons with access to information re-
garding their case. Until recently, the Portal provided information only about
actions taken by the court and the date of hearings, electronic case files, cases
connected to the case pending before the court, and access to electronic tran-
script of the hearing, with an audio-option. However, the Information Portal
did not support e-filing of documents by either party (except for filing a re-
quest to participate remotely in scheduled court hearing — the so-called “delo-
calized” virtual hearing, on the grounds of Article 151(2) CCP).

Despite positive reception of online information portals [Mikotajczuk
2020, 43—44], representatives of the doctrine advocated adding an electronic
serving functionality to the Information Portal [Gotaczynski and Zalesinska
2020, 640-41; Hajduk 2020, 276-87; Szostek 2015, 69—70]. Doubtlessly, the
reform introduced by the Act on counteracting COVID, i.e. electronic service
of court papers via an online platform (Information Platform) addresses the
expectations of representatives of the judiciary and academics voiced prior to
the pandemic. Although, the initiators of the project originally intended to use
professional email as means of electronic communication between courts and
attorneys, with the email address identified in the first court paper,’ ultimately,
faced with negative reception of such a solution by the National Council of
Legal Advisors and the Supreme Bar Council, the legislator decided to expand
the Information Portal and add the desired functionality: e-service of court
documents to attorneys, legal counsels, patent attorneys and the Office of the
Prosecutor General.

In the context of digitization of the justice system, it should be noted that
the Act on electronic service of documents'® also lays down the rules for cor-
respondence exchanged via the registered public e-service and by using the
hybrid model of filing and serving documents. The legislator has introduced
the possibility to use electronic email address as service address, to be used
further on for correspondence with other entities that also use the e-service

¢ Act of 20 August 1997 on the National Court Register, Journal of Laws of 2021, item 112 as
amended.

7 Act of 6 December 1996 on Registered Pledge and the Register of Pledges, Journal of Laws
of 2018, item 2017 as amended.

8 Further on referred to as: the Information Portal or Portal.

° Draft amendment of the Act — the Code of Civil Procedure and some other acts, doc. no.
899 with substantiation can be accessed at: https://www.sejm.gov.pl/Sejm9.nsf/PrzebiegProc.
xsp?nr=899 [accessed: 12.07.2021].

10 Act of 18 November 2020 on electronic service of documents, Journal of Laws item 2320 as
amended.



160 EWA JEDRZEJEWSKA

platform. The Act puts an obligation on attorneys to have an electronic ser-
vice address listed in the electronic address database which is connected to
the registered public e-service or is qualified as registered e-service (Article
9(1)(1) and (2) of the Act on electronic service of documents). The provi-
sions imposing the obligation to have an email address for electronic service
will come into force as of 5 July 2022, yet parallel regulations set forth in the
Act on legal advisors'' (Article 22'°) and the Law on the Bar'? (Article 37¢c)
entered into force on 5 October 2021. Based on the wording of the said self-
government regulations, it seems therefore that legal advisors and attorneys
are already obliged to have an e-service address listed in the electronic address
database. However, since the courts will be bound to apply the provisions of
the Act on electronic service with respect to any correspondence served via
the registered public e-service or hybrid service as of 1 October 2029, serving
of correspondence regulated under the said Act is beyond the scope of this
paper and will not be considered.

The aim of this paper is to discuss selected issues regarding application of
the new e-service rules to attorneys in civil proceedings. The author shall fo-
cus, in particular, on the kind of court documents that are subject to e-service,
including exceptions, and a list thereof, application of Article 134 CCP to e-
service of court documents and the appointment of multiple attorneys.

1. DOCUMENTS SUBJECT TO ELECTRONIC SERVICE

Article 15 Draft amendment to CCP', section 2 of the Act on counter-
acting COVID, provides that documents to be served electronically via the
Information Portal are “court documents.” However, in reference to the sub-
ject of e-service, two different terms have been used in the Code of Civil
Procedure, section 2, title 6, i.e. “court document” (Article 131(2), 133(3),
135(2), 136(2), 138(1), 141(2) CCP) and “pleadings and other papers”
(Article 132(1), 133(2) and (2') and (2%) and (2*) CCP). Moreover, on sev-
eral occasions, the term “document” is used without specifying the type of
document (Article 131'(1-2), 139(1) and (1") and (2) CCP). In the doctrine on
civil proceedings, several different standpoints can be found with regard to the
understanding of the term “court document” used by the legislator also in the
Act on counteracting COVID. Some authors claim that the term “court docu-
ment” embraces notices, summons and judicial decisions intended for par-
ties to proceedings, their attorneys and witnesses, expert witnesses and other
participants in civil proceedings [Siedlecki 1966, 165]. Thus, these are solely
documents that are filed and generated by the court. An alternative view is that

" Act of 6 July 1982 on legal advisors, Journal of Laws 2020, item 75 as amended.
12 Act of 26 May 1982, the Law on the Bar, Journal of Laws 2020, item 1651 as amended.
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a “court document” should be understood as all documents sent to the parties
by the court [Wolwiak 2015, 43—50]. Notwithstanding the foregoing, the view
that the term encapsulates both court documents (including summons, notices,
judicial decisions and orders) and pleadings is rather well-established [Weitz
2012a, 600]. Although the above statement considers the subject matter of e-
service to be both documents produced by court and documents drawn up by
parties, but transmitted in copies to other parties, the term “court document”
should apply only to the former. In turn, this conclusion allows to assert that
the subject matter of e-service pursuant to Article 15 of the Draft amendment
to the CCP? of the Act on counteracting COVID are only documents from the
court, and generated by the court, i.e., court-issued documents.

The analysis of the subject-matter scope of e-service provided by the
Information Portal has to include the Ordinance of the Minister of Justice of
19 June 2019 on the organization and scope of responsibilities of court secre-
tariats and other departments of the court administration.'* According to the
rules for drawing up documents provided therein, court documents and certi-
fied true of court documents should, in principle, be certified true copies, i.e.
they should bear a signature of a certifying person (justice, judge, clerk, attor-
ney) along with specific data, such as the court’s name, file reference number,
date of signing the document, the position or authority and the full name of the
document signatory (para. 31(4) of the Instruction). In turn, court documents
listed in Appendix no. 3 to the Instruction, included in the electronic court
system and recorded as “issued” by the system, may be sent without a signa-
ture, and do not require an official stamp and do not have to be certified as true
copy of the original document. The list of court documents that may be served
without a signature (thus subject to e-service via Information Portal pursuant
to Article 15 Draft amendment’ Act on counteracting COVID) embraces: a)
summons, b) notices, ¢) return of documents requests, including statement
of claim and procedural motion, d) orders of payment under the writ of debt
proceedings pursuant to the provisions of CCP, e) non-appealable decisions
(i.e. the decision was not and is not subject to any measures of appeal — except
appealable decisions in which case appeal remedies have been exhausted, in
result of which appeal measures do not apply anymore), f) covering docu-
ments along with copies of documents served by court, and g) instructions,
notes of guidance and cautions. Most importantly, president of a court may
extend the list of documents that do not require signing beyond the ones enu-
merated in Appendix no. 3 to the Instruction, subject to the rule that such an
extension cannot include copies of judicial decisions being enforcement or-
ders and decisions in criminal cases and non-execution of enforceable judicial
decisions (para. 21(6) of the Instruction). However, it should be noted that, in

13 Official Gazette of 2019, item 138 as amended [hereinafter: “the Instruction regarding court
office administration” or “Instruction”].
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fact, presidents of courts use these powers when issuing orders to extend the
list of signature-exempt documents.'* In consequence, for professional rep-
resentatives and attorneys it becomes more difficult to determine the effects
of opening and reading the documents added to the Information Portal, since
they are required to check in a specific court whether an extending decision
to the list of documents served electronically has or has not been issued. It
seems that in order to ensure efficiency of proceedings and to secure inter-
ests of parties represented by attorneys, it would be necessary to harmonize
the rules of document service across Poland, or else, introduce a requirement
that every document should mention the legal grounds for electronic service
— CCP or Article 15 Draft amendment’ section 2 sentence 1 Act on counteract-
ing COVID.

The legislator provided for two exemptions from the rule of e-service of
court documents via the Information Portal. The first exemption embraces
documents which should be served along with copies of the parties’ plead-
ings or other documents which did not come from the court (Article 15 Draft
amendment’ section 2 sentence 2 Act on counteracting COVID). Hence, it re-
fers to situations in which a court document is served along with e.g. a copy of
pleadings of the adverse party or expert testimony as a document not coming
from the court. In such case, documents should be served by traditional regis-
tered mail. The second exemption includes situations in which president of the
court issued an order waiving the use of the Information Portal for e-service
(Article 15 Draft amendment’ section 5 Act on counteracting COVID). The
latter refers only to circumstances in which e-service is inadmissible in view
of the nature of the document. However, the legislator did not provide a defi-
nition of “nature of document.” It is only rational to assume that this term
should refer to documents which have specific characteristics, function or pur-
pose. Nonetheless, it must be emphasized that judges themselves have their
reservations about the said regulation, since they often issue waivers of filing
via the Information Portal in all civil law cases they preside over.!* However,
the practice for document service is different from court to court, and even be-
tween departments of a court or judges in one department, so it definitely lack
uniformity. However, the interpretation of Article 15 Draft amendment’ Act
on counteracting COVID leads to the conclusion that there is no legal basis

14 Such decisions were taken, i.a., by the President of the District Court of Warsaw-Praga in
Warsaw http://warszawapraga.so.gov.pl/uploads/files/zarz%C4%85dzenia/83-21.pdf [accessed:
19.07.2021], or the President of the Court of Appeal in Szczecin, https://www.szczecin.sa.gov.pl/
zarzadzenie-wysylania-pism-sadowych-bez-podpisu-wlasnorecznego-w-sadzie-apelacyjnym-
w-szczecinie,new,mg,103.html,637 [accessed: 19.07.2021].

15 Such decisions have been issued, i.a., in the District Court in Cracow: http://www.krakow.
so.gov.pl/container/struktura-organizacyjna/aktualnosci/komunikaty/2021/Komunikat%20
Prezesa%20Sadu%200kregowego%20w%20Krakowie%202%20dnia%209%20lipca%20
2021%20r-.pdf [accessed: 19.07.2021].
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for issuing decisions to waive electronic service of documents pertaining to all
cases processed by a given judge, department or court. Such waivers may be
issued only if electronic service of documents via the Portal is not possible in
view of the nature of document.

It is worth to note that an attorney’s lack of account on the Information
Platform or lack of access to a given case is not considered to be circumstanc-
es that justify service by post. The legislator has not expressly stipulated that
attorneys are obligated to have accounts on the Information Portal, as it was
the case with mandatory provision of email addresses for electronic service,
required under the law since 5 October 2021, pursuant to Article 2(1) of the
Act on electronic service of documents. This obligation was imposed on, i.a.,
legal counsels, attorneys and patent attorneys. In fact, obligatory electronic
service via the Information Portal implies that every attorney is required to
have an account on the Portal. Hence, it might be concluded that an attorney
is obligated to register an account on the Portal since Article 15 Draft amend-
ment® Act on counteracting COVID entered into force.

Editing of Article 15 Draft amendment’ Act on counteracting COVID states
beyond doubt that the rule for serving court documents specified in Appendix
no. 3 to the Instruction on court offices or documents specifically referred to in
an order of the president of the court, shall be electronic service, provided that
it will be a document addressed to an attorney, legal counsel, patent attorney
or the Office of the Prosecutor General of the Republic of Poland.

2. DATE OF DEEMED SERVICE

Initially, the Draft amendment to the Act on counteracting COVID as-
sumed that digital representation of documents will be deemed as served on
the following working day from the moment they are uploaded to the electron-
ic platform by the court in a way that enables the addressee to read the docu-
ments.'® However, this solution was justly criticized (mostly by lawyers and
attorneys) as undermining fundamental process guarantees and violating the
right to a fair trial set forth in Article 35(1) of the Constitution of the Republic
of Poland [Golaczynski and Zalesinska 2020, 640—41]. Eventually, pursuant
to Article 15 Draft amendment’ section 3 Act on counteracting COVID, the
deemed date of service to an attorney is the date the attorney reads the docu-
ment uploaded on the Information Portal. Mere logging into the attorney’s
account will not be deemed as “read and understood,” as the latter requires
the attorney to download a document. This means that an attorney may log
into his/her account and use other functionalities of the Information Platform
(e.g. sittings, legal actions, motions) without worrying that the moment of

1 Draft amendment to the Act — the Code of Civil Procedure and some other acts.
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logging will automatically be considered the moment of getting acquainted
with the documents. It is thus unequivocal that only downloading of the docu-
ment shall be interpreted as deemed service with procedural consequences
stipulated in CCP.

In response to critical reception of the first draft, the legislator provided for
a 14-day notice of service. The notice period starts running as of the day of
uploading the document to the Information Portal. Document upload should
be understood as the day the document is published on the Platform (the date
of online publication in the system), although some inconsistency can be no-
ticed between the term used by the legislator (“uploading to the Portal”’) and
the term used by the Platform (“publication on the IP”). In light of Article 15
Draft amendment’ section 3 of the Act on counteracting COVID, it seems that
in case the upload date on the Portal is earlier than account registration date
or date of gaining access by a professional attorney, the 14-day notice period
starts running as of the upload date (online publication) on the Platform. This
is quite an issue since these days courts are swamped by cases, so it happens
that attorneys are not provided electronic access to a given case.!” In conse-
quence, the 14-day notice starts to run the moment a document is uploaded
to the Portal, and keeps running whilst an attorney has no access to the case,
which creates many problems. As mentioned before, the legislator made only
two exceptions to the rule of electronic service of court documents via the
Portal, i.e. service of documents along with copies of the parties’ pleadings or
other documents not coming from the court, and waiver of electronic service
via the Portal based on an order of president of the court.

According to the doctrine and case law, the regulations regarding service
are absolutely mandatory provisions of law, and thus leave no free choice
to the courts as to selection of the document service method [Uliasz 2017,
32; Weitz 2012a, 603]. The Act on counteracting COVID provides that the
service will be effective if the attorney has not received access to the case on
the Information Portal. Any infringement of the deadline for actions on the
attorney’s part and any adverse effects resulting from lack of access may be
grounds to file a motion for reinstatement of deadline for procedural actions
for which the deadline was set or for nullity of the proceedings due to the
party’s being deprived of the ability to defend its rights (Article 379(5) CCP).
While the mere construct of “substituted service” is admissible and does not
infringe the right to a fair trial [Weitz 2012¢, 661], both the doctrine and case
law underline that it must provide parties with a guarantee that documents
are delivered to the addressee and he has a chance to get acquainted with

17 In principle, it is the court that should automatically provide attorneys with access to case
files, from time to time it happens that no access is granted. In such case, attorneys have to file
amotion for access to the case. Instruction on how to gain Access is provided here: https://www.
gov.pl/web/sprawiedliwosc/instrukcje-obslugi-portal-informacyjnego [accessed: 21.07.2021].
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them.'® Definitely, electronic service to a professional attorney who has not
been granted access to the case on the Information Portal cannot be considered
a “guarantee.”

Hence, with regard to the two exceptions to the rule of service of court via
the Portal, i.e. documents served with copies of pleadings or other documents
not generated by court, and waiver of e-service via the Information Portal
based on the order of president of court, documents should be served in a tra-
ditional way, by post. To conclude, upload of these documents to the Portal
will have no procedural consequences and only play an informative role.

3. SERVICE AT NIGHT AND ON HOLIDAYS

Provisions of the CCP determine the time limit for service. The rule is that
court documents cannot be served on bank holidays and weekends, and at
night (Article 134(1) CCP). The exception refers to “exceptional cases” and
situations requiring that a relevant order of the president of the court is issued
before documents are served. In the context of Article 15 Draft amendment’
section 2 to the Act on counteracting COVID, it is worth to pause and con-
sider a situation when the uploaded document is opened and read at night or
on a bank holiday. Since enforcement of Article 134 CCP is not suspended, it
can be reasonably claimed that the provision shall apply to electronic service.
However, on the other hand, the Information Portal is a “teleinformatic sys-
tem” referred to in Article 9(1) CCP since it supports court proceedings by en-
abling performance of some actions. Hence, in fact, Article 131'(2) sentence 2
CCP which excludes the application of Article 134(1) CCP, should be applied.

It is only logical that the same should apply to attorneys-at-law. The fact that
an attorney reads a document on the Portal at night or on a Polish bank holiday
should have a procedural consequence, i.e. start the running of the time limit
for taking action. Moreover, attorneys are free to choose when to read court
documents. Hence, reading a specific document in the evening or on bank
holidays should be considered a voluntary consent to receipt of documents,
which renders the e-service effective [Weitz 2012b, 633]. Nonetheless, rules
set by Article 115 CC shall apply even if the time limit ends on a Saturday or
any bank holiday, the running period shall end on the consecutive day which is
not a bank holiday or a Saturday. Therefore, if a document is opened and read
on a Saturday or Sunday, the last day of the 7-day limit for taking action will
fall on a Monday. Henceforth, as it is the attorney who decides when to read
a particular document, thereby starting the running of the period, it cannot be

18 Judgment of the Constitutional Tribunal of 17 September 2002, ref. no. SK 35/01, Legalis no.
55383; judgment of the Constitutional Tribunal of 15 October 2002, ref. no. SK 6/02, Legalis
no. 55388.
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maintained that any of the attorney’s or party’s rights are thereby violated. In
conclusion, for avoidance of doubt among legal scholars as to whether the
Information Portal should be treated as a “teleinformatic system” or not, it
would be legitimate to expressly exclude the application of Article 134(1)
CCP. This is a de lege ferenda postulate.

4. SERVICE OF DOCUMENTS IN CASE OF MULTIPLE ATTORNEYS

Besides the aforementioned issues relating to the application of Article
15 Draft amendment’ Act on counteracting COVID, the situation in which
documents must be served to a party’s multiple attorneys is worth looking
into. Since the Code of Civil Procedure does not foresee any limitations in
this regard, a party may be represented in civil proceedings by more than one
attorney.

In case of traditional mail service, the legislature provides that if multi-
ple attorneys are appointed to represent a party, legal correspondence should
be served to one of the attorneys (Article 141(3) CCP). The Code of Civil
Procedure provides for two kinds of power of attorney: power of attorney
ad litem (general POA for representation in court proceedings,) and limited
(specific) POA (for performing specific legal actions). The scope of the gen-
eral power of attorney is determined by Article 91 CCP and it covers, i.a., all
actions relating to the case. The doctrine suggests that the scope of the general
POA is subject to modification either. by extension or limitation [Gawrylczyk
2001, 85ff; Krzeminski 1967, 4]. Henceforth, in the POA document or possi-
bly, in a different document, a party can clearly identify the attorney to whom
court documents should be transferred. However, if there is no clear iden-
tification of the attorney, the choice shall be made by the president of the
court' [Krzeminski 1956, 51; Weitz 2012d, 678; Zyznowski 2013, 508]. In
such case, the legal correspondence is delivered at the president’s discretion.

A similar situation occurs when a substitute attorney (replacement attor-
ney) is being appointed. Pursuant to Article 91(3) CCP, the original attorney
has the right to appoint another attorney in their place. Moreover, a substitute
attorney — as it transpires from the doctrine and the case law — has authority
to act o behalf of the grantor, and is not a “deputy” or assistant of the primary
attorney [Gawrylczyk 2001, 85ff; Gudowski 2012, 468; Krzeminski 1967,
10].%° It must be ascertained that this is true in cases when the primary attor-

% Order of the Supreme Court of 19 December 2019, ref. no. IV CZ 112/19, Legalis no.
2269164; order of the Supreme Court of 12 December 2017, ref. no. IV CZ 89/17, Legalis no.
1733697, order of the Supreme Court of 07 June 2017, ref. no. Il PZ 6/17, Legalis no. 1637275;
order of the Supreme Court of 22 October 1999, ref. no. III CZ 109/99, Legalis no. 57684.

2 Order of the Supreme Court of 21 October 2010, ref. no. IV CZ 79/10, Legalis no. 1825559.
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ney grants power of attorney with the same scope of authority as the one he
was originally granted. However, the substitution may be only for a specific
purpose, i.e. the original attorney may limit the substitute power to specific
some legal actions being part of the POA he himself was given [Smyk 2010;
Pietrzykowski 2020, 50-53]. However, there are some conflicting views in
this regard [Turczynowicz—Kierylo and Cajsel 2003, 3ff], which emphasize
that substitute power of attorney cannot be limited.

With regard to putting the above to practice, i.e. serving of documents on
attorneys via the Information Portal, Article 5 Draft amendment® Act on coun-
teracting COVID does not regulate the methods of service in case of multiple
attorneys appointed by a party. Hence, Article 141(3) CCP is applicable here,
save in so far the POA letter or another document expressly identifies the at-
torney to be served. If not, the document will be served to only one attorney.
In fact, a court document to a party will be uploaded on the Portal, and posted
on accounts of all attorneys representing the party, but the service is deemed
effective upon first reading of the document by any of them. The same rule
applies to accounts of substitute attorneys if their scope of substitute POA has
not been limited only to specific legal actions. Therefore, the date of viewing
a document, which shows on the Portal, is considered the date of reading the
document by the given account user. Thus, it would be judicious to add to
the Portal a functionality that would inform other co-representing attorneys of
that fact, including the document opening date. Alternatively, automatically
generated and posted confirmation that the document has been read would
also be very useful. In case of multiple power of attorneys, such functionali-
ties would enable other attorneys to easily identify when the period for taking
actions starts to run if such a deadline was set in the document.

CONCLUSIONS

The amendment enabling one-way electronic service of court documents
to attorneys-at-law can definitely be perceived as a step towards digitalization
of courts. The use of communication technology for communications regard-
ing civil lawsuits between courts and attorneys is a long-expected novelty, and
a push for technological innovation in the Polish judicial system. However,
despite the fact that the legal basis for a two-way electronic communication
has been in place for quite a time, until today no comprehensive solutions
have been implemented to digitize civil proceedings and develop an e-judici-
ary system. At present, information systems that support judicial proceedings
allow only for electronic writ-of-payment proceedings, real estate register
proceedings (in a limited way), and registration procedures. Alongside these,
there was the Information Portal used mostly as means to transfer informa-
tion, i.e. providing authorized persons with online access to communications
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regarding pending civil lawsuits. Despite the many appeals of representatives
of the doctrine and legal professionals to add new functionalities to the Portal,
the system has been improved, enabling e-communication, very recently,
that is a year after the pandemic was declared. Additionally, the institution
of electronic service introduced under Article 15 Draft amendment’ Act on
counteracting COVID is limited in scope as it includes only court documents
served by the court to the attorney-at-law, i.e. legally qualified lawyers, legal
counsels, patent attorneys or Office of the Prosecutor General of the Republic
of Poland. Undoubtedly, prolonged pandemic restrictions have brought to the
forefront the urgent need for informatization of communication between at-
torneys and courts. However, the changes seem to be too hastily made, with-
out proper modernization of the Information Portal to ensure its compatibility
with the systems used in common courts of law. Moreover, the legislator did
not ensure cohesion of the terms used in Article 15 Draft amendment’ act on
counteracting COVID with the terminology used on the Information Portal.
Inconsistent terminology is a source of confusion regarding many basic issues,
e.g. when does the 14-day advice period start in case of documents available
online? It seems that a big part of interpretative doubts and discussions could
have been avoided if consultation with associations of lawyers or representa-
tive of courts had been held. At present, in result of the insufficient integration
of court systems with the Information Portal, to avoid complications, some
courts simply do not use the e-service.

In the context of the development of ,,smart courts,” it is important to
support the demands of some scholars [Wojcik—Krokowska 2021, 135-36]
to fully embrace modern technologies and extend the functionalities of the
Information Portal so that, as an teleinformatic system, it enables electronic
civil court proceedings, including e-filing of documents by attorneys, as it is
the case with the National Court Register Portal. In view of the constitutional
principle of democratic state of law and to ensure equal access to justice,
the teleinformatic system could be dedicated solely to professional attorneys
(which is the case of the registration procedure), while retaining the option for
parties to file process papers traditionally. Such a solution would streamline
the work of courts and attorneys, and significantly contribute to the develop-
ment of e-justice and improvement of judicial efficiency.

REFERENCES

Gawrylczyk, Wlodzimierz. 2001. “Pelnomocnictwo procesowe.” Monitor Prawniczy 2:85—
87.

Gotaczynski, Jacek, and Anna Zalesifska. 2020. “Nowe technologie w sadach na przyktadzie
wideokonferencji i sktadania pism procesowych i dor¢czen elektronicznych w dobie CO-
VID-19.” Monitor Prawniczy 12:637-42.



SERVICE OF COURT DOCUMENTS IN CIVIL PROCEEDINGS 169

Gudowski, Jacek. 2012. ,,Komentarz do art. 91.” In Kodeks postepowania cywilnego. Komen-
tarz. Postgpowanie rozpoznawcze, edited by Tadeusz Erecinski, 463—71. Warsaw: Lexis-
Nexis.

Hajduk, Pawet. 2020. ,,Cyberbezpieczenstwo a zmiany przebiegu postgpowania cywilnego
w dobie pandemii.” In Internet. Cyberpandemia. Cyberpandemic, edited by Agnieszka
Gryszczynska, and Grazyna Szpor, 276-87. Warsaw: C.H. Beck.

Kosciotek, Anna. 2017. “Elektroniczne czynnos$ci procesowe w $§wietle nowelizacjiz 10.7.2015
r.” Prawo Mediow Elektronicznych 1:4-9.

Krzeminski, Zdzistaw. 1956. “Adwokat jako pelnomocnik strony wedtug projektu kodeksu po-
stepowania cywilnego.” Palestra 2:47-55.

Krzeminski, Zdzistaw. 1967. “Zakres pelnomocnictwa w sagdowym postepowaniu cywilnym.’
Palestra 8:3-20.

Litowski, Jakub. 2021. “Ograniczenie jawnosci postepowania cywilnego z uwagi na stan epi-
demii wywotanej wirusem COVID-19.” Monitor Prawniczy 2:68-78.

Mikotajczuk, Ewelina. 2020. “Analiza funkcjonowania Portali Informacyjnych Sadéw Po-
wszechnych.” https://iws.gov.pl/wp-content/uploads/2021/02/IWS_Miko%C5%82ajczuk-
-E._Analiza-funkcjonowania-Portali-Informacyjnych-S%C4%85d%C3%B3w-Powszech-
nych.pdf [accessed: 19.07.2021].

Pietrzykowski, Henryk. 2020. Czynnosci procesowe zawodowego petnomocnika w sprawach
cywilnych. Warsaw: Wolters Kluwer. Lex el.

Siedlecki, Wiladystaw. 1966. Zarys postgpowania cywilnego. Warsaw: Panstwowe Wydawni-
ctwo Naukowe.

Smyk, Marcin. 2020. Petnomocnictwo wedtug kodeksu cywilnego. Warsaw: Wolters Kluwer.
Lex el

Szostek, Dariusz. 2015. “Dorgczenia elektroniczne w postgpowaniu cywilnym — wnioski de
lege lata i de lege ferenda.” In Informatyzacja postgpowania cywilnego. Teoria i prakty-
ka, edited by Kinga Flaga—Gieruszynska, Jacek Gotaczynski, and Dariusz Szostek, 61-71.
Warsaw: C.H. Beck.

Turczynowicz—Kieryto, Jolanta, and Wiktor Cajsel. 2003. “Prawna dopuszczalno$¢ ogranicza-
nia petnomocnictwa substytucyjnego.” Monitor Prawniczy 23:1081-1085.

Uliasz, Marcin. 2017. “Doreczenia dokonywane drogg elektroniczng w sadowym postgpowa-
niu egzekucyjnym.” Prawo Mediow Elektronicznych 1:22-33.

Weitz, Karol. 2012a. “Komentarz do art. 131.” In Kodeks postgpowania cywilnego. Komentarz.
Postegpowanie rozpoznawcze, edited by Tadeusz Erecinski, 598-606. Warsaw: LexisNe-
Xis.

Weitz, Karol. 2012b. “Komentarz do art. 135.” In Kodeks postgpowania cywilnego. Komentarz.
Postepowanie rozpoznawcze, edited by Tadeusz Erecinski, 633-39. Warsaw: LexisNexis.

Weitz, Karol. 2012c. “Komentarz do art. 139.” In Kodeks postepowania cywilnego. Komentarz.
Postepowanie rozpoznawcze, edited by Tadeusz Erecinski, 660—76. Warsaw: LexisNexis.

Weitz, Karol. 2012d. “Komentarz do art. 141.” In Kodeks postepowania cywilnego. Komentarz.
Postepowanie rozpoznawcze, edited by Tadeusz Erecinski, 677-79. Warsaw: LexisNexis.

Wolwiak, Ireneusz. 2015. Doreczenia w postgpowaniu cywilnym. Warsaw: C.H. Beck.

Wojcik—Krokowska, Natalia. 2021. “Informatyzacja sagdownictwa i postgpowania cywilnego —
postulaty de lege lata i de lege ferenda.” Monitor Prawniczy 3:131-38.

Zyznowski, Tadeusz. 2013. “Komentarz do art. 141.” In Kodeks postepowania cywilnego. Ko-
mentarz. Tom I, edited by Henryk Dolecki, and Tadeusz Wisniewski, 508. Warsaw: Wolters
Kluwer.

I






Teka Komisji Prawniczej PAN Oddziat w Lublinie, vol. X1V, 2021, no. 2, pp. 171-182
https://doi.org/10.32084/tekapr.2021.14.2-14

PARTICIPATION OF A PARTY TO THE
ADMINISTRATIVE PROCEEDINGS IN THE ISSUING
OF AN ADMINISTRATIVE DECISION

Dr. Robert Kedziora

Department of Administrative Law and Public Policy Science, Faculty of Administration
and Social Sciences, Warsaw University of Technology, Poland
e-mail: robert.kedziora@pw.edu.pl; https://orcid.org/0000-0002-8837-4319

Abstract. The model of jurisdictional procedure created by the provisions of the Code of
Administrative Proceedings is accused of being inadequate for the implementation of certain
tasks set for the modern public administration. In particular, it is noticed that the code solu-
tions favour the abuse of strictly perceived power when considering and settling administrative
matters. The legislator’s reaction to the thus diagnosed dysfunctionality in activities of public
administration authorities is an attempt to remodel the administrative procedure in order to
guarantee a more partnership-based approach of the administration to the citizens. The postu-
late of “partnership administration” in administrative procedure may be realised first of all by
strengthening the guarantee of party’s participation in proceedings. This participation should be
understood as a possibility of influencing the course of the process by the party. The research
undertaken in this article focuses on the issues of character, admissible scope, degree of inten-
sity and legal consequences of this influence in the light of new normative solutions. Influence
on the course of proceedings and settling the case will be different depending on the stage at
which the procedural actions are taken. In the most intensive way a party may influence the
content of the resolution of the case by participating in the activities of taking evidence. Only in
this sense it is possible to speak of participation in the creation of a decision. The participation
of a party to the administrative proceedings in the issuance of an administrative decision should
not be identified with the participation in the phase when the authority takes a decision and puts
it in the form of a formalised judgment.

Keywords: administrative proceedings, party of the proceedings, administrative decision, pro-
cedural guarantees

INTRODUCTION

One of the main reasons for the amendment of the Code of Administrative
Proceedings,' made in 2017,> was to introduce into the administrative proce-

"Act of 14 June 1960, the Code of Administrative Proceedings, Journal of Laws of 2021, item
735 as amended [hereinafter: the Code].

2 Act of 7 April 2017 amending the Act — the Code of Administrative Proceedings and some
other acts, Journal of Laws item 935.
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dure such legal-procedural solutions that should contribute to “a more part-
nership approach of the administration to citizens,” in particular by providing
principles and detailed regulations allowing for a more effective implementa-
tion of the procedural directive of protecting citizens’ trust in public author-
ity. “Excessive formalism and rigorously considered authority in resolving
administrative matters” were at the same time recognised by the drafters of
the new regulations as dysfunctions of administrative procedure.’ It is not dif-
ficult to notice that the weakness of the administrative process were found in
its model assumptions. One of those assumptions is procedural formalism,
which is an immanent attribute of every legal procedure, and the other is the
exercise of procedural authority, which determines the nature of the relation-
ship between the public administration authority and the party to administra-
tive proceedings conducted in an individual case.

The research undertaken in the article aims at determining whether and
to what extent the procedural solutions of the Code actually implement the
postulate of “partner administration” in the use of legal and procedural tools
by the subjects of administrative proceedings. The point of reference for the
conducted analysis is the general principle of active participation of a party in
administrative proceedings, perceived as a structural principle of these pro-
ceedings, constituting the implementation of the constitutional right to a trial
[Adamiak 2012, 72]. There is no doubt that administrative decisions are cre-
ated with more or less intensive participation of their addressees, but it is
necessary to consider to what extent a party to administrative proceedings by
its actions may influence the course of the proceedings and, consequently,
also determine the content of an administrative decision defining its rights or
obligations.

1. ADMINISTRATIVE POWER IN THE PROCEDURAL SPHERE

Administrative (public) power is manifested in unilateral and binding crea-
tion of a legal situation of an individual by a public administration author-
ity. The source of this authority is the binding force of a legal norm, which
determines the obligation of the addressee of an administrative authority’s
act to comply with the content of this act and the possibility to enforce it
without the necessity of obtaining by the authority a consent to perform the
act [Radziewicz 2005, 143]. Among the prerequisites of administrative power
the jurisprudence enumerates: 1) the authoritative nature of the concretization
of the law made by the public administration authority, 2) the presumption of

3 See Explanatory statement for the draft Act on amending the Code of Administrative Proceed-
ings and some other acts, Sejm of the Republic of Poland, 8th Term, Sejm Paper No. 1183 of 28
December 2016 1, p. 4-5 [hereinafter: Explanatory statement].
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the legality of an act of administration, 3) the possibility of using administra-
tive coercion in the event of a voluntary failure to perform the obligations
deriving from an act of administration — both a general and an individual act
[Chroscielewski 1995, 51; Borkowski 1972, 46, 49].

A special category of administrative power is procedural power. It is de-
rived from a procedural relationship established between a public adminis-
tration authority and an individual in the course of proceedings whose aim
is to concretise individual rights or obligations. The general administrative
proceedings regulated by the Code are of the jurisdictional type, which means
that administrative power as a determining feature is inherent in the nature
and character of the procedural acts undertaken by the public administration
body conducting the proceedings. Administrative power, actualizing in the
course of proceedings, is characterized both by organizational-technical, or-
derly and disciplinary procedural acts, as well as by evidential and adjudica-
tory acts of the public administration authority. The administrative decision
that ends the proceedings is an expression of administrative jurisdiction, i.e.
a sovereign, unilateral manner of applying administrative law, which con-
sists in “issuing an act concretising the rights or obligations of its addressee”
[Zimmermann 1996, 10-11]. Administrative power appears in this case as
an inseparable attribute of a judicial form of acting of a public administra-
tion authority [Radziewicz 2005, 125-26]. Whereas the unilateral nature of
an administrative decision is manifested in the fact that it is a declaration of
intent by the authority which, irrespective of any reaction on the part of the
addressee, acquires legal force [Starosciak 1970, 200].

Nevertheless, in the very construction of administrative power the impor-
tance of the subject administered, towards whom the authoritative acts of the
administrative authority are directed, is perceived. Administrative power is
thus constituted by the temporal succession of acts of will of the parties to an
administrative legal relationship, i.e. an act of will of an individual in which
a proposal is contained to shape the content of a future substantive legal re-
lationship, and an act of will of an administrative authority which is decisive
for the final shape of this relationship. This decisive act of will, creating the
content of administrative rights and obligations, is further strengthened by the
presumption of legality [Borkowski 1972, 46, 49].

2. NORMATIVE ASSUMPTIONS OF PARTICIPATION OF A PARTY
IN ADMINISTRATIVE PROCEEDINGS

The static construction of an administrative case and, consequently, of an
administrative proceeding has been shaped as a two-subject structure. One
of the subjects of the proceedings is always a public administration author-
ity, equipped with the ability to authoritatively concretise the rights and
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obligations set out in legal provisions, and the other one is a party to the pro-
ceedings, within the meaning of Article 28 of the Code, basing its legitimacy
in legal proceedings on a legal interest, whose rights and obligations are to
be authoritatively concretised [Kietkowski 2004, 49-52]. The two-sided na-
ture of the administrative process does not, of course, preclude more than one
person from being a party to the proceedings [Skora 2009, 94]. The subjec-
tive scope of the administrative case, and thus the number of parties to the
proceedings in this case, are determined by the content of the substantive law
provisions, which are the source of the legal interests of the parties. In a situa-
tion where the legal interests of the parties to the proceedings are not identical,
the public administration authority, entering into an additional role of an “ar-
bitrator,” nevertheless invariably retains its essential function aimed at issuing
a ruling on the legal situation of the parties [ibid., 103].

The relations which occur between the public administration authority and
the party in the course of the process belong to the dynamic dimension of the
administrative proceedings. The content of these relations (interactions) is de-
termined by the norms of administrative proceedings, giving them, in accord-
ance with the requirements of procedural formalism, the form of procedural
acts. In a dynamic meaning, administrative proceedings are thus an orderly
sequence of procedural acts taken by the subjects of these proceedings for the
purpose set out by the law. The proceedings take place within a specific legal
framework and in a manner dictated by the logic of procedural acts. Thanks
to this the proceedings gain a very important for their participants feature of
structural and functional stability. A participant of the proceedings may take
actions prescribed by law and exercise procedural rights adequate to the state
of the proceedings. Also the authority conducting the proceedings orders its
course in accordance with the logic imposed by normative criteria. In particu-
lar, when initiating administrative proceedings at the request of a party, the
public administration authority to which the application has been submitted
shall assess in turn: the capacity to conduct the proceedings, as determined by
the provisions on jurisdiction and exclusion from the case, the completeness
and formal correctness of the application submitted and, finally, the admis-
sibility of the proceedings, after which, in the event of a positive result of the
assessment made, it shall determine the scope of the subject matter of the pro-
ceedings and notify all parties of its initiation. A negative result of the assess-
ment in any of its aspects implies the necessity for the authority to take appro-
priate actions, such as: transferring the application to the competent authority
and simultaneously notifying the applicant of this act and its consequences
(Article 65 of the Code), returning the application to the applicant (Article
66(3) of the Code), leaving the application unprocessed, after a possible ear-
lier request for rectification of its formal defects (Article 64 of the Code), or
refusal to initiate proceedings (Article 61a of the Code). On the other hand,



PARTICIPATION OF A PARTY TO THE ADMINISTRATIVE PROCEEDINGS 175

the applicant is provided by the procedural law with an adequate legal remedy
(complaint to an authority of higher level, reminder, complaint to the adminis-
trative court), which enables him to react to the action taken by the authority.

Participation of a party in administrative proceedings should obviously not
be understood as including it in the subjective structure of the process, but it
should be read in a dynamic sense — as granting to the party the status of a sub-
ject, which by its actions may influence the course of the process. However,
the questions about the nature, admissible scope, intensity and legal effects of
this influence remain open.

The right of a party to participate actively in administrative proceedings
has been raised in Article 10 of the Code to the rank of a general principle
of proceedings. The general principles of administrative proceedings, regu-
lated in the provisions of Articles 6 to 16 of the Code, construct — in a static
dimension — a procedural model, indicating the values to which the legislator
refers when creating an administrative procedure of the jurisdictional type.
The general principle of active participation of a party in the proceedings
originates “from the rational conviction that no one is able to watch over the
proper settlement of cases in the proceedings like the one to whom the case
pertains” [Stuzewski 1982, 36]. However, this principle, like other procedural
principles, must be actualised and realised in the dynamics of the proceedings,
through the procedural acts undertaken by the subjects of the proceedings.

It should first of all be assumed that the party’s influence on the course of
the proceedings and the resolution of the case will vary depending on the stage
at which the procedural actions are taken. At the stage of initiation of the pro-
ceedings, the scope of the administrative matter constituting the subject matter
of the proceedings is determined. “In proceedings initiated at the request of
a party, the substance of the decision will depend on the content of the request,
taking into account the peremptory norms of substantive administrative law”
[Knysiak—Molczyk 2004, 55]. Participation of a party in the evidentiary stage
of the procedure which precedes issuing of the decision shall be regarded as
“participation in the decision-making process” through the joint finding and
evaluation with the authority of the facts relevant to the case [Iserzon 1970,
58]. The participation of a party in the proceedings is even considered to be
“the right to determine, together with the authority, the course of the proceed-
ings and their outcome — the decision” [Janowicz 1999, 86].

3. IMPLEMENTATION OF THE PROCEDURAL STANDARD OF
PARTICIPATION OF A PARTY IN ADMINISTRATIVE PROCEEDINGS

The principle of active participation of a party in administrative proceed-
ings was formulated in Article 10(1) of the Code as procedural obligations
whose addressee is the public administration authority conducting proceedings



176 ROBERT KEDZIORA

in an individual case. The first of them is the obligation to ensure active par-
ticipation of a party at each stage of proceedings, the second — the obligation
to enable a party to express its opinion about collected evidence and materi-
als and submitted demands. The way the normative formula of the princi-
ple in question was articulated means that the right to active participation
of the party in the proceedings should be reconstructed as a reflexive right,
correlated with the procedural obligations of the authority towards the party.
Thus, a party has, firstly, the right to active participation at each stage of the
administrative proceedings — from the moment the proceedings are initiated
until their completion with an administrative decision, within the scope and
under the principles set forth provisions of the code regulating the course of
proceedings [Adamiak 2012, 72]. Second, the general rule grants a party the
right to be heard on the results of the evidence, the facts established, the mate-
rial gathered and the demands made.

The general principle formula expressed in Article 10(1) of the Code can-
not be read as an entitlement to license an active participation of a party in
the proceedings by a public administration authority. Instead, the authority is
obliged to create conditions in the course of the proceedings to guarantee the
party the possibility to participate in the proceedings to the extent expected by
the party, within the limits set by the provisions of procedural law. In particu-
lar, the authority is not authorised to assess whether the participation of a party
in a procedural action is necessary in the situation when the party expresses
its will to participate in that action. This does not mean, however, that the
party should demonstrate sufficient activity to ensure its active participation
in the proceedings. Such an interpretation of Article 10(1) of the Code would
be contrary to the content of the obligations of the authority as set forth in this
provision.* The consequence of violation by a public administration author-
ity of the general principle of active participation of a party in proceedings is
a qualified defectiveness of the administrative proceedings, which constitutes
grounds for its resumption, pursuant to Article 145(1)(4) of the Code.

On the basis of the code provisions establishing procedural guarantees of
a party’s participation in proceedings, two levels of functioning and imple-
mentation of the principle in question can be decoded.

Firstly, the standard of active participation of a party in the proceedings is
based on the right to information about the administrative proceedings con-
ducted in a given case and about its course. The condition of active participa-
tion in the proceedings is the knowledge of the activities undertaken therein,
implying the possibility of controlling its course. In this sense, the obliga-
tions of the public administration authority related to ensuring a party’s par-
ticipation in the proceedings are inseparably connected with its procedural

* See judgment of the Voivodship Administrative Court in Warsaw of 30 September 2004, ref.
no. I SA/Wa 149/03, in: Central Database of Administrative Court Decisions [hereinafter: CDACD].
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information obligations. Pursuant to the general principle of information laid
down in Article 9 of the Code, public administration authorities are obliged
to duly and comprehensively inform parties about factual and legal circum-
stances which may affect the establishment of rights and obligations being the
subject matter of administrative proceedings, as well as to ensure that parties
and other persons participating in the proceedings do not suffer any losses
due to ignorance of the law. Therefore, the authority conducting the proceed-
ings is obliged to provide the parties with any information connected with
the settlement of an administrative case. This concerns both the information
on substantive and procedural law provisions, which result in the rights and
obligations of the parties influencing the outcome of the case, as well as the
explanations on the manner of interpretation of the content of the binding pro-
visions and guidelines on the manner of proceeding that will enable to prevent
damages that may arise due to ignorance of the provisions and unawareness of
the consequences of their violation.

Secondly, the party’s right to be actively involved in the proceedings can
be decoded in the content of the right to be heard (audi et alteram partem),
which in the broadest sense includes the initiative of taking evidence, the right
to request information, to give explanations in the course of taking evidence,
to ask questions to the authority and other participants in the proceedings, to
make statements, to express an opinion on the evidence taken and on the total-
ity of the evidence. “In particular, the right of a party to be heard is exposed
as a highly emotionally charged right, related to the naturally rooted need to
speak, justify, prove, which is to be matched by the obligation to hear, con-
sider, respond. This right is a procedural guarantee of the legal security of the
individual, of the sense of trust in the state and the law, of the protection of the
individual against the omnipotence of power and of the respect of his dignity
in the course of proceedings” [Gajda—Durlik 2019, 98]. In this aspect of the
implementation of the right to participate in the proceedings, support should
be sought for the postulate of co-administration of the administrative author-
ity and the individual (party to the proceedings), as well as for the criteria for
clearly distinguishing the exercise of public power by the authority from the
arbitrary conduct of the public authority.

4. STRENGTHENING THE PROCEDURAL GUARANTEES ON THE
RIGHT OF THE PARTY TO PARTICIPATE IN ADMINISTRATIVE
PROCEEDINGS

In the most intensive way a party may influence the content of the future
resolution of the case by participating in the activities of taking evidence.
“A party’s participation in the taking of evidence is significant not only from
the standpoint of his individual interest, but also from that of the general
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interest. A party is by nature well informed about the facts of his case, and
since he is also in a position to know the positive law to the extent neces-
sary for the case, he is able to think thoroughly and assess the facts from the
legal standpoint. By expressing its views in this regard, a party can assist the
authority in arriving at a decision based on facts that are well established and
well judged in law” [Iserzon 1970, 58].

The provisions of the Code of Administrative Proceedings regulating the
course of evidence proceedings were supplemented under the 2017 amend-
ment, in particular by the provision of Article 79a, which provides in para.
1 that in proceedings initiated at the request of a party, when informing about
the opportunity to comment on the collected evidence and materials and the
submitted demands, the public administration authority is obliged to indicate
the premises dependent on the party that have not been fulfilled or demon-
strated as at the date of sending the information, which may result in issuing
a decision inconsistent with the party’s demand. The purpose of the adopted
solution, as it results from the explanatory statement of the draft amendment,
is to “prevent situations in which a party has additional evidence of circum-
stances essential for proving the legitimacy of its request or can easily obtain
it, but due to lack of appropriate knowledge about the necessary evidence or
the way in which previously submitted evidence was assessed — does not take
advantage of such an opportunity. In such cases, the party will be surprised by
a negative resolution of the case and will be forced to challenge the decision
and to present this additional evidence only at the appeal stage. In this context,
it is insufficient to inform the party about the possibility to become acquainted
with the case file and to express its opinion on the collected evidence and ma-
terials as well as its demands.”

The obligation of the public administration authority provided for in Article
79a of the Code was harmonised with the obligation laid down in Article 10(1)
of the Code to give the party an opportunity to express its opinion, before
a decision is issued, on the collected evidence and materials and its demands.

The provision of Article 10(1) of the Code creates the procedural right
of a party to express its position with respect to all evidence, materials and
demands included in the case file, and the effective implementation of this
right requires that the authority inform the party of its rights, set an appropri-
ate time limit for reading the case file and for submitting a final statement,
and refrain from issuing a decision until the party submits its statement within
the set time limit [Dawidowicz 1983, 93-94]. The formal connection of the
obligation provided for in Article 79a of the Code with the obligation laid
down in Article 10(1) of the Code is expressed by simultaneous fulfilment of
both these obligations — in one notification addressed to the party, and also by

’ Explanatory statement, p. 28.
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establishing a single deadline for the party to take a position both in relation
to the collected evidence, and in relation to the information of the authority
formulated pursuant to Article 79a of the Code. Moreover, the provisions of
Article 10(2-3) of the Code, providing for the possibility to abandon its imple-
mentation in cases whose resolution is urgent due to the protection of human
life or health or to prevent the threat of irreparable material damage, are also
applicable with regard to the obligation established in Article 79a of the Code.

The provision of Article 79a of the Code provides for concretisation and
supplementation of the content of the notification addressed to the party after
the completion of the investigation procedure and before the public admin-
istration authority issues a decision. The implementation of this additional
obligation of the authority consists in indicating to the party the premises,
dependent on it and based on the provisions of substantive law, which were
not fulfilled or demonstrated as at the date of sending the information, which
may result, in particular, in issuing a decision refusing the party’s request or
accepting it only in part. In the light of that provision, it is therefore not suffi-
cient to set out in general terms the statutory grounds for granting the request,
but it is necessary to set out the specific conditions which, given the circum-
stances of the case, must be fulfilled or demonstrated in order for the request
to be granted.®

As aresult of fulfilling the obligation provided for in Article 79a of the
Code, a party to the proceedings obtains knowledge about how the public ad-
ministration authority assesses evidence collected in the case. In other words,
the authority presents the party with a preliminary assessment of the collected
evidence in terms of the possibility to accept the request. The party is given
the opportunity not only to comment on the results of the evidence-gathering
procedure, but also to influence the way the case is decided by the authority
and the content of the administrative decision, in particular by supplement-
ing the evidence, submitting additional explanations or correcting the request.
Provision 79a of the Code should therefore be seen in terms of a procedural
guarantee — as a directive on how to implement the party’s right to active
participation in the proceedings by strengthening the party’s ability to influ-
ence the content of the decision at the last procedural stage before the author-
ity takes adjudicatory actions closing the proceedings. It cannot, however, be
assumed that a party thereby obtains an authorisation to participate with the
authority in issuing an administrative act, despite the fact that activities at the
decision-making stage of the proceedings, as a result of fulfilment of the ob-
ligation under Article 79a of the Code, are to a certain extent included in the
instructional stage of the process [Wegner 2019, 468].

¢ See judgment of the Supreme Administrative Court of 1 October 2019, ref. no. Il OSK 985/19,
CDACD.
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The judicature also emphasises another effect of Article 79a of the Code,
deriving from this provision an argument in favour of expecting a broader
evidential initiative from a party in proceedings initiated upon request.” In
those proceedings in which, in view of their subject-matter, the possibility
for the administrative authority to independently determine the facts of the
case remains significantly limited, it is established in the judicature that the
evidential initiative should be demonstrated by the party in its own interest.?
A party to the proceedings may not, however, be obliged to undertake actions
indicated to it, pursuant to Article 79a of the Code, by the authority, which
may influence the way the case is settled. If the party does not react, a deci-
sion will be issued on the basis of evidence and materials held by the author-
ity. Such a decision may then be subject to instance and administrative court
control. If the party submits additional evidence in order to obtain a resolution
consistent with its demand, the public administration authority will have to
assess this evidence comprehensively, pursuant to Article 80 of the Code, i.e.
in accordance with the principle of free evaluation of evidence. When issuing
a decision on the basis of evidence supplemented by a party in accordance
with the information presented to it about the state of the case, the authority
should also take into account the directives following from the general prin-
ciple of proceedings provided for in Article 8 of the Code, and in particular —
the requirement to protect a party to proceedings acting in trust for the public
administration authority.

CONCLUSIONS

The postulate of “partnership administration” in administrative procedure
may be implemented first of all by strengthening the guarantees of the party’s
participation in the procedure. Of particular importance for the implementa-
tion of this postulate is the standard of procedural information transfer be-
tween the party and the authority conducting the proceedings. Exercising the
right to be heard must assume full knowledge of the participant of the pro-
ceedings about the state of the process and legal effects of actions taken by
him. The participation of a party to the administrative proceedings in the issu-
ance of an administrative decision should not be identified with the participa-
tion in the phase when the authority takes a decision and puts it in the form of
a formalised judgment. At this stage of the procedure the party’s possibilities
of influencing the body are not founded in the provisions of procedural law.

" See judgment of the Supreme Administrative Court of 16 May 2019, ref. no. T OSK 1901/17,
CDACD.

$ See judgment of the Supreme Administrative Court of 15 December 2017, ref. no. II OSK
603/16, CDACD.
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The rights and obligations of the parties towards the State are decided by the
public administration authority with administrative power, and thus only the
body “decides” on the content of the administrative-legal relationship created
by the decision. Hence, no procedural guarantees of the party’s participation
in the proceedings can go as far as allowing the party to formulate the content
of the act of jurisdiction [Zimmermann 2017, 60]. Involving the party in the
decision-making activities of the proceedings would mean a change of the
procedural paradigm in public administration. Nevertheless, procedural pow-
er should not be equated with arbitrariness in the actions of a public author-
ity. Therefore, in the system of procedural law there is a need for guarantees
balancing the procedural position of the authority conducting the proceedings
and the individual whose rights and obligations the authority decides on, al-
lowing for co-shaping of the ruling as regards the findings of facts of the case,
but preserving separate procedural roles of the subjects of the proceedings.
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INTRODUCTION

The aim of this article is to analyse issues relating to war requisitions
through the prism of military orders given by the Minister of Military Affairs
to military units under his authority in the area of military operations, within
the period of time specified in the title of this article. Thus the thesis of my
research assumes a logical relationship between the institutions of a military
order and a war requisition, and as we shall see further on, these orders mainly
concerned orders and prohibitions' given to Polish troops in order to prevent

! For more about orders and prohibitions as administrative obligations, see Gorski 2012, 221—
33.
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and put an end to unlawful requisitions that they often carried out.? It should
be noted that the issues I will deal with — i.e. a military order and requisitions
— are of interest to several branches of law, and therefore legal norms relating
to requisitioning enjoy the attention of constitutional law, administrative law,
criminal law and public international law.

As in the past, the notion of a military order is at present a notion in the
field of substantive criminal law and, in accordance with Article 115(18) of
the Penal Code currently in force in Poland, it means a command to undertake
or refrain from taking a specified action issued officially to a soldier by his su-
perior or an authorised soldier of a superior rank.? It is impossible here to ana-
lyse more broadly the numerous theories related to the institution of an order,
and to characterise the various types of military orders (operation, training,
daily, personal, etc.). For the purposes of this discussion, however, I assume
that an order is the obligation of obedience of the addressee of an order to the
will of the party issuing the order, dictated by legal authority, law and a social
sense of obligation [Starzewski 1922, 193-94; Ziewinski 1964, 278-92; Idem
1986, 9—13, 23; Van Voorden 2013, 222-39; Idem 2014, 63—73; Kubica and
Pietras 2016, 56-65; Kural 2017, 119-31; Skrzypek 2020, 97-105].

The source and basis for my further analysis will therefore mainly be the
military orders issued by the Minister of Military Affairs® and published in the

2 The institution of war requisition, understood as a way of obtaining items of vital importance
for the supply of troops, has probably existed in the form of the “right of spoils” since the times
when people started to fight with each other for the first time [Srogosz 1990, 3-33; Lopatecki
2016, 59-88].

3 Act of 6 June 1997, the Penal Code, Journal of Laws No. 88, item 553. In the light of the provi-
sions of the German Military Penal Code of 20 June 1872, which was introduced in the reborn
Poland by the Act of 29 July 1919 on Temporary Military Justice (Journal of Laws No. 65, item
389) and the Regulation of the Council of Ministers of 10 May 1920 on the implementation of
the Military Penal Code (Journal of Laws No. 59, item 369), and was in force until 1 August
1928, i.e., in the analysed period, the right to issue orders served as a means for authorized per-
sons to fulfil the military tasks entrusted to military personnel. This meant that it could be used
wherever the need for an order was based on the nature and organisation of the army and aimed
at fulfilling it. The Code contained a number of references to the institution of an order, such
as: non-execution or alteration, refusal to execute, obstruction of execution or abuse, see para.
47, 58, 92-95, 111, 113-114, 120, 160 of the German Military Penal Code of 20 June 1872,
according to the translation of the Legal-Military Committee of the Provisional Council of
State, Warsaw 1920, 13, 16, 23-25 and 29-31, 40 [Makowski 1921, 191-94, 345-62, 397-400,
408-10, 416-21, 435-38].

+ Cf. Austin 1993, 550, 576-702; Hart 1998, 36-37.

5 The office of Minister of Military Affairs was created by decree of the Regency Council of
26 October 1918 as a result of the transformation of the Military Committee to the President
of Ministers, which existed from 26 October 1918, see the Decree of the Regency Council of
26 October 1918 on the creation of Ministries of: Foreign Affairs, Military Affairs, Transport
and Provisions, see the Journal of Laws of the Kingdom of Poland No.14, item 30 [hereinafter:
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Journal of Military Orders,® as well as the military orders of the Command
of Corps District No. 8 — Kielce,” which either confirmed the former or made
it more detailed. Many of these orders are descriptive in nature and contain
numerous interesting facts and news, which led to their issuance by the chief
military authorities. As a result, they constitute valuable research material for
the assessment of the requisitions carried out, the abuses of requisitioning and
their illegal performance on Polish soil in the years 1919-1920.

As far as the notion of requisition is concerned, this institution belongs to
the matter related to the constitutional obligation to defend the Fatherland, and
the obligation to bear the burdens and to make personal and material contri-
butions [Okolski 1884, 41-43; Bartoszewicz 1925, 669-70; Kasznica 1946,
123-24; Viel 1995, 60-61, 42-43; Huchla 2010, 141-46; Szalewska 2012,
525-26; Konarski 2020b, 43—46]. The burden of requisition means the obli-
gation to make a natural, non-monetary contribution for a certain specific ad-
ministrative purpose, and the subject of these burdens are either the personal
contributions mentioned above or contributions in kind. In the scholarship
of constitutional and administrative law, public burdens (including requisi-
tioning burdens) are assumed to be obligations imposed on entities that are
contributions of something to the public administration. This means that such
a contribution may consist in performing certain works, providing certain ser-
vices involving any human (physical and mental) work, or providing the pub-
lic administration (e.g. the military administration) with certain items for use,
which often took place and still does by means of requisitioning.

As far as the importance of the institution of requisitioning in public in-
ternational law is concerned, in the light of the norms of this branch of law,
it remains connected with the occupation of a certain territory [Cybichowski
1945, 3; Flemming 1981, 21, 42-57; Bierzanek 1982, 227-75; Konarski 2012,
308-13; Kwiecien 2013, 65-80; Haberland 2017, 353-407; Nowak 2017,
382-91, Kotodziej 2018, 62—64, 78-96; Dinstein 2019, 228-56], when vari-
ous types of services and deliveries required by the occupier take place, e.g.
the supply of military quarters, the supply of military podvodas, construction
and repair work on roads and railways, aircraft runways, etc. [Konic 1906,
177-89; Grabski 1908, 5-8; Gasiorowska 1917, 103-27; Wise 1944, 47-62;
Hyczko 1965, 80, 83, 96-98; Przygodzki 2001; Tazbirek 2009, 103-14;

JLKP]; Decree of the Regency Council of 3 January 1918 on the temporary organisation of the
Highest Authorities in the Kingdom of Poland, JLKP No. 1, item 1.

¢ Hereinafter: JOMMA.

7 Hereinafter: CCD. In the years 1918-1921, the general district commands (from 1921 — the
corps district commands) were the field administrative apparatus of the Polish Army. An exam-
ple of military orders issued in the field of requisitioning were those issued by the Command of
the General Kielce District (Corps) on the grounds that they were comprehensively prepared.
For more on the establishment of local administrative bodies of the Polish Army [Ostanek 2014,
186-87].
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125-40; Filipiak 2011, 215-29; Sierakowska 2019, 356—68; Konarski 2019a,
63-86; Idem 2019b, 113-35; Idem 2019c, 111-31; Idem 2020a, 99—128, Idem
2020b, 46—51]. Under the norms of international law, an occupying power
may requisition foodstuffs and medical supplies on the occupied territory only
for the occupying armed forces and administration, taking into account the
needs of the civilian population and issuing the necessary orders to ensure fair
compensation for all requisitions.®

Requisitions were most often carried out during or immediately after mili-
tary operations. The underlying reason for their use is always the need to pro-
vide the State with goods or services by means of imposing an obligation to
bear public burdens, which lies in the fact that there are situations during an
armed conflict, when a certain number of human hands and a certain amount
of material means are required to meet a certain need, while the uniqueness
and dynamism of a war situation does not allow for looking for, hiring or
buying them. This means that such a need can only be met by means of en-
forced requisition and not by contract [Jaworski 1924, 169—71; Hauser 2010,
193-212].

1. REQUISITIONG LEGISLATION ON POLISH SOIL AFTER 1918

The basis of the system of wartime contributions, including requisitioning,
which gives the State, through authorised bodies, the right to demand these
contributions from the population, and in particular handing over to the State,
in return for payment, of ownership or the right to use movable and immov-
able property directly or indirectly needed for the purpose of supplying the
army and defending the State, but only when the war broke out or when a par-
tial or general mobilisation was ordered,” was the Act on Wartime In-Kind
Contributions adopted on 11 April 1919.'° The Act was to be in force provi-

8 Regulations concerning the laws and customs of land war annexed to the Fourth Convention
adopted in The Hague on 18 October 1907, Journal of Laws of 1927, No. 21, item 161; Geneva
Convention of 12 August 1949 for the Protection of Civilian Persons in Time of War, Journal
of Laws of 1956, No. 38, item 171. Cf. Cybichowski 1914, 71-76. The famous Enlightenment
philosopher Immanuel Kant (1724-1804) emphasised that “During a war it is permissible to
impose forced deliveries and contributions on the defeated enemy. However, it is not permis-
sible to plunder people, i.e. to take away from individuals what belongs to them (this would be
plundering, as the war was not led by a defeated nation, but by a State under whose power it
remained). Rather, it should be done by issuing orders of payment so that, once peace has been
made, the burden imposed on a country or a province can be shared proportionately” [Kant
2006, 152].

° For more about mobilisation systems, see Zakrzewski 1938, 89-90; Berman 1964, 5-6; Koch
1980, 4-20; Stankiewicz 1981, 69—72; Orzechowski 1986, 91-94, 203-205.

1 The Act on Wartime In-Kind Contributions of 11 April 1919, Journal of Laws of the Polish
State No. 32, item 264 [hereinafter: JLPS]. The regulation introducing the obligation to provide
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sionally for a period of one year'! and when it came into force, all other acts
and regulations on requisition and war duties ceased to be in force, provided,
however, that these were requisition and wartime contributions to be ordered
from the moment the Act came into force.

The introduction of the obligation to provide wartime contributions, the
establishment of a deadline for the creation and cessation of this obligation,
as well as the indication of items subject to obligatory provision, took place
as aresult of a joint Regulation of the Minister of Military Affairs and the
Minister of Internal Affairs, which was issued on 29 April 1919.! In ac-
cordance with the provisions contained in this Regulation, the obligation of
compulsory provision covered movables (draught animals and all means of
transport, regardless of the force they are moved by, together with all tools,
equipment and facilities necessary for their use),'* as well as real estate (e.g.
for accommodation purposes).!'*

wartime contributions on 1 May 1919 was published on 29 April, see the regulation of the
Ministry of Military Affairs and the Ministry of the Internal Affairs on introducing the obligation
to provide wartime contributions, “Monitor Polski” No. 98 [hereinafter: M.P.].

"' When the Act ceased to be in force, an act restoring its binding force was issued as early as on
23 April 1920, see the Act of 23 April on Restoring the Binding Force and Partial Amendment
of the Act on Wartime In-Kind Contributions of 11 April 1919, Journal of Laws of 1920, No.
37, item 212.

12 The Regulation of the Ministry of Military Affairs and the Ministry of Internal Affairs of 29
April 1919 on the introduction of compulsory wartime contributions, M.P. No. 98.

13 This Regulation was then supplemented by two regulations issued on 1 November 1919, see
the Regulation of the Minister of Military Affairs and the Minister of Internal Affairs on the
introduction of the obligation to provide wartime contributions (supplement to the Regulation
of 29 April 1919 — M.P. No. 98), National Library, ref. no. DZS IA 6a6 Cim.; the Regulation
of the Minister of Internal Affairs of 1 November 1919 on the declaration of possession of
items necessary to supply the army with clothes, M.P. No. 246. Cf. the announcement of the
Government Commissioner for the City of Warsaw of 13 July 1920 on the declaration of pos-
session of items necessary to supply the army with clothes, Official Journal of the Government
Commissioner for the City of Warsaw of 16 July 1920, No. 14. Another order for compulsory
provision of the above mentioned items took place on 22 March 1920 by way of the Regulation
of the Minister of Military Affairs and the Minister of Internal Affairs on the introduction of
compulsory wartime contributions, Journal of Laws No. 30, item 177.

14 See the Decree on the requisitioning of premises for the needs of public offices, JLPS. No.
14, item 197; Act of 8 April 1919 on the provision of housing for the needs of the army, JLPS
No. 31, item 262; Act of 27 November 1919 on the obligation of municipal councils to provide
premises, Journal of Laws No. 92, item 498; Act of 23 April 1920 on the extension of the Law
of 3 April 1919 on the provision of housing for the army Journal of Laws No. 37, item 211;
Order of the Ministry of Military Affairs of 22 February 1920 on the requisition of furniture
seized by courts, Journal of Orders of the Ministry of Military Affairs [hereinafter: JOMMA]
No. 7 of 9 March 1920, item 147; Order of the Ministry of Military Affairs of 10 April 1920
on the powers to requisition and manage premises for military purposes, JOMMA No. 13 of 27
April 1920, item 314.
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On the basis of the provisions of the above-mentioned Act of 11 April
1919, the Central Army Supply Office was established at the Ministry of
Military Affairs.'® Its responsibilities included centralising and covering the
general needs of the army. Demanding wartime contributions was effected by
means of requisition orders, issued by competent administrative offices on the
basis of demand documents, issued by military authorities, i.e. to the Minister
of Military Affairs and to bodies authorised by him.'

As regards remuneration for wartime contributions, the Act on Wartime
In-Kind Contributions provided that the rule should be immediate remunera-
tion in the form of cash paid at prices set by the Ministry of Military Affairs
in agreement with the Ministry of Treasury and other ministries concerned,"’
on the basis of an opinion issued by representatives of agricultural, handicraft,
commercial and industrial organisations. In the event that payment was not
possible immediately, the possessors were to receive requisition vouchers pre-
pared according to the model determined by the Ministry of Military Affairs.'®
The payment against the requisition vouchers was to be made by the commis-
sariat of the nearest general military district.”” In the event of non-payment,
no one could be held liable to fulfil the obligation to provide wartime con-
tributions if the requisition voucher was not given to him.?® Notification of
requisition vouchers or receivables for effected war contributions was to take
place under pain of losing the claim within 6 months from the date on which
the general obligation to provide wartime contributions ceased. If the military

5 Act of 11 April 1919 on the establishment of the Central Army Supply Office, JLPS No. 32,
item 265.

16 As a result of warfare, the Council for State Defence issued a number of normative acts
which separated the competences of civil and military authorities to secure and maintain public
peace and order and to enforce material and personal contributions of the population. In areas
considered by the Ministry of Military Affairs to be at war risk, a military governor could be
appointed as Military Commander once executive power had been transferred to such areas.
For the broad powers vested in the military governor, see the Regulation of the State Defence
Council of 6 August 1920 on the establishment of a state of siege, Journal of Laws No. 69, item
460. For more on the legislative activities of the State Defence Council, see Marszatek 1995,
116-42; Idem 2011, 154-19.

17Cf. Order of the Command of Corps District No. 8 (Kielce) [hereinafter: CCD] on the requisi-
tion of hay and straw of 24 August 1920, Order of CCD No. 76, item 909, p. 4, which stipulated
that until the date of commencement of the requisition (of hay and straw) purchases of these
products were permitted at market prices.

18 Order of CCD on the requisition of cattle of 14 October 1920, Order of CCD No. 104, item
10, 3; Order of the Ministry of Military Affairs of 21 December 1920 on the model of requisi-
tion receipt, JOMMA No. 48, item 1002.

1 Order of CCD of 10 October 1920 on cashing requisition receipts, Order of CCD No. 102,
item 22, 9.

20 On payment for requisitions covered by informal receipts, see The Order of the Ministry
of Military Affairs of 3 November 1920 on the payment for requisitions covered by informal
receipts, JOMMA No. 40, item 868.
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authorities, or military units, could not cover their needs by means of direct
purchase or rental, they could ask the administrative authorities to order the
population to deliver the necessary items.?!

The owner of items subject to wartime contributions who did not receive
payment for their contributions or for any reason felt aggrieved, had the right of
complaint to the Regional Requisitioning Commission at the Military District
Command. The decision of the Commission was also subject to the right of
appeal to the Main Requisitioning Commission at the Ministry of Military
Affairs within one month.?> These commissions, together with the wartime
contributions commissions operating at the powiat (municipal) level,”® were
collegiate bodies whose purpose was to assist in the enforcement of contribu-
tions or to resolve disputed issues arising from the enforcement.**

Let me add at the end of this thread of this analysis that, in view of the mass
abuses of the army in the form of numerous robberies, looting and unlawful
requisitions both during and, above all, after military operations, all military
and civilian authorities were obliged to inform the nearest division’s com-
mand or stage district command (outside the war zone: the command of gen-
eral districts or military regions) of these criminal acts known to the civilian

2l The authorities and bodies entitled to demand wartime contributions, the entities on which
the wartime contributions were to be imposed, the place, date and manner in which the con-
tributions were to be provided, and the question of the excess of powers were set out in the
Executive Regulation of the Minister of Military Affairs and the Minister of Internal Affairs
to the Act on In-Kind War Contributions of 11 April 1919, Journal of Laws No. 32, item 264.
These provisions were further specified in the Executive Regulation of the Minister of Military
Affairs and the Minister of internal Affairs to the Act on In-Kind War Contributions of 11 April
1919, Journal of Laws No. 32, item 264; M.P No. 100—-101. During the Polish-Bolshevik war in
1920, there were known examples of the provision of means of transport in the form of horses,
and there were few instances of refusal to provide them [Juszkiewicz 1997, 276—77]. Cf. Order
of the Ministry of Military Affairs of 21 December 1920 on the collection of horses by military
units, JOMMA No. 48, item 995.

22 The executive Regulation of the Minister of Military Affairs and the Minister of Internal Af-
fairs of 12 December 1919 to Articles 10(3), 11 and 12 of the Act on In-Kind War Contributions
of 11 April 1919, concerning the establishment of Main and District Requisition Committees,
Journal of Laws No. 97, item 514. The rules of District Requisition Commission and the Main
Requisition Commission were regulated on 1 October 1920, see the Regulation of the Minister
of Military Affairs and the Minister of Internal Affairs on the rules of Main and District Requisi-
tion Commissions, M.P. No. 270, Cf. Zdziechowski 1928, 22-25.

2 The appointment and remuneration of members of powiat (municipal) committees were gov-
erned by the Regulation of the Ministry of Military Affairs and the Ministry of Internal Affairs
of 17 May 1919 on powiat committees for wartime contributions, M.P. No. 118.

2* For more about the problems of the requisition practice, the activity of requisition commis-
sions and appeals against the decisions of the Main Requisition Commission to the Supreme
Administrative Tribunal, see Podolska—Meducka 2011, 324-88.
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population or authorities, free of charge and as fast as possible.?® Situations
of abuse by the army were therefore a serious problem which, as we will see
in a moment, the highest military authorities tried to limit by disciplining sol-
diers by military orders.

2. REQUISITIONING PRACTICE IN THE LIGHT OF ORDERS
OF THE MINISTER OF MILITARY AFFAIRS

Since time immemorial, warfare has generated pathological phenomena
behind the front line in the form of mass robberies, looting, arbitrary and il-
legal requisitions which, in the guise of the enforcement of contributions, have
given rise to criminal behaviour.?®

Polish military formations, as I have mentioned above, did not avoid nu-
merous requisitioning abuses with features of prohibited acts between 1919
and 1920. The supreme State authorities tried, as far as possible, to curb acts
of this nature, by means of a dynamic process of disciplining military troops
by publishing detailed military orders, the subject of which were obligations,
prohibitions and standards of responsibility for carrying out requisitions.

In one of the orders — dated 5 November 1920, i.e. almost a month after
the signing of the armistice of Riga (12 October) between Poland and Soviet
Russia — the Minister of Military Affairs outlined in an extremely poignant
and emotional way the circumstances of the requisitioning abuses by Polish
troops, while at the same time trying to stimulate the spirit of patriotism and
national unity in Polish troops committing criminal acts.?’ It is worth recall-
ing here a longer fragment of this interesting, noteworthy disquisition by the
Minister of Military Affairs, which is thought-provoking as regards the extent
of the arbitrary and unlawful requisitions of that time: “I have received com-
plaints about repeated incidents of improper behaviour by individual units and
military personnel, both on the front and inside the country, towards citizens,

2 Regulation of the Ministers of Military Affairs, Internal Affairs, Posts and Telegraphs and
Railway of 23 October 1920 on facilitating the reporting of information by civilians relating
to illegal requisitioning and looting by military personnel, Journal of Laws No. 98, item 658.
26 Under the provisions of the German Military Penal Code of 20 June 1872, “looting” fell into
the category of offences against property. The subject of this crime was the private property of
the population, but, as W. Makowski pointed out, “at the same time, however, there is a military
duty to maintain the dignity of the army, hence looting is a military crime, although it has
features in common with similar common crimes against private property” [Makowski 1921,
235]. This Code, in Chapter VIII (para. 127-36), entirely devoted to “crimes committed in the
field against persons or property,” penalised behaviours related to wilful leaving a military unit
for the purpose of robbery, looting things, plundering, destroying things in the field, etc., see the
German Military Penal Code, 33-35.

27 Order of 16 November 1920 on putting an end to abuses against the civilian population,
JOMMA. No. 42, item 903.
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through illegal requisitions and taking over their property. If war operations
could, in some very exceptional cases, justify the omission of legal formali-
ties when at stake was the success of combat operations or, directly related to
them, the needs of the army and maintaining its efficiency and combativeness,
then outside the combat area and taking into account the end of warfare, such
conduct not only cannot be justified, but deserves the harshest condemnation.
Any lawless or wilful acts, even if only committed by individual members
of the military personnel, not only harm the population, which, in the face of
economic difficulties, often has to endure severe privation, but also makes ci-
vilians averse to the army in general and causes a hundred times more serious
harm to the public interest, of which the army must be a representative and de-
fender. The aggrieved population, often deprived of food or farming tools, suf-
fers on its own, loses the ability to provide agricultural produce, the scarcity
of which may be a disaster for the entire nation — and morally, the population
loses confidence in the army and in the ideals of freedom it represents, through
the fault of the wilful and demoralised individuals who are becoming harm-
ful enemies of the population, the army and the Homeland. A Polish soldier,
who was able to fight for an independent and free Homeland under the most
difficult conditions, should be a brother and a defender of the people. The peo-
ple must have complete confidence in him and turn to him for help and care.
I therefore demand that all soldiers, understanding their soldierly and civic
dignity, stop all the excesses of wilfulness harming, and I trust that the civic
feeling in the Polish Army will be strong enough to put an end to wilfulness
and abuses, which harm so much the army itself.”?®

In Order No. 904 — issued one day after the previous one, i.e. on 6
November*— the Minister pointed out that speed and repression of robberies
and looting had not been up to the task, which inevitably means that for many
months of warfare this problem was unsolvable in the Polish army. In view
of the above, the Minister “demanded and ordered” that cases of robbery and
looting should be prosecuted on an ad hoc basis, and that the right of clemency
held by commanders should be exercised in truly exceptional cases. As can
be seen, these were not isolated situations, but they happened on a significant
scale.

It should be noted that problems related to requisitioning were known in
independent Poland before the start of the conflict with Bolshevik Russia,
and concerned the requisitioning of items by the occupying authorities,
which, as we will see later, also became the subject of judicial decisions of

28 Ibid. The concept of “wilful acts,” mentioned several times in the Order, was understood as
a pointless, unjustified by any interest, abuse of military force, which was subject to the same
punishment as looting [Makowski 1921, 469—71]. Cf. Podolska—Meducka 2019, 25-42.

2 Order of the Ministry of Military Affairs of 16 November 1920 on ad hoc proceedings in the
event of robberies and looting, JOMMA No. 42, item 904.
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administrative courts. Before I proceed to analysing these issues, however,
I will draw attention to issues related to the requisitioning practice — mainly
during the war with Bolshevik Russia, which often had pathological features
and became the subject of legal regulations in the form of numerous military
orders announced by the Minister of Military Affairs, aimed at putting an end
to the practice of abuse and arbitrariness by the Polish army when carrying
out requisitions.

Let me first mention at this point that already in the Order of the Minister
of Military Affairs No. 698 of 25 February 1919, i.c. issued at the very be-
ginning of the war, attention was drawn to the fact that commands of some
military units carried out arbitrary requisitioning of privately-owned horses,
while stressing that such requisitioning can only be carried out on the basis
of the regulations of the relevant state authorities, and it was pointed out that
until 18 February 1919 no regulations allowing for the requisitioning of horses
had been announced.*

Therefore, in this Order, the Minister of Military Affairs categorically pro-
hibited, under the personal responsibility of the commanders of individual
military units, any requisitioning of horses or any other items that were private
property.’’ However, the ban on requisitioning did not apply to horses, which
by the occupying authorities were gathered in larger numbers in some parts of
the country and at the beginning of the formation of Polish military units, after
the exit of the occupants, they were given for safekeeping and temporary use
by farmers due to the fact that it was not possible to take care of them. Those
horses were the property of the military treasury and, being in the records of
the military authorities, were to be returned to the army, and the number of
such horses had to be notified to the Remount Section, specifying the troops
in which the horses were included.*

In Order No. 79 of the Minister of Military Affairs of 1920, it was pointed
out that although the ban on the requisitioning of state property under Order
No. 1657 of 15 May 1919 was announced, there were incidents of requisition-
ing of foodstuffs intended for prisons. Therefore, it was decided that a certifi-
cate from the competent President of the Regional Court should be regarded
as proof that the transport in question is intended for prisons, and, in the case

0 Cf. Requisitions of horses, State Archives in Poznan, fonds no. 295 files no. 197 (all cards),
198 (all cards), 199 (all cards), 651 (all cards); cf. requisition of horses, State Archives in
Poznan, fonds no. 293, files no. 197, 198, 199 and 651; Order of CCD of 31 December 1920 on
proceedings in cases of requisitioning horses during war operations in summer and autumn this
year, the Order of CCD No. 140, item 8, 7.

31 Cf. Order of CCD of 17 February 1920 prohibiting the requisitioning of any foodstuffs
intended for food supply in prisons, The Order of CCD No. 24, item 28, ref. no. 4476/X, 6.

32 Order of the Ministry of Military Affairs on the prohibition of arbitrary requisition of horses
and other items, JOMMA No. 21, item 698. Cf. Order of CCD of 8 April 1920 on the resumption
of activities of Remount Committees, No. 32, ref. no. 1726/VIII, 14-16.
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of rail transports, waybills bearing the official signature and stamp of that
Court. In the event of failure to comply with this Order, such conduct should
be punished in the strongest possible terms.*

On 28 August 1920 — in view of the increasing scale of abuses by the
Polish army carrying out arbitrary requisitions, and the fact that various abus-
es were committed in the course of the requisition, as well as illegal takeover
of people’s property under the guise of requisition** — the Minister of Military
Affairs regulated in detail the responsibility for arbitrary and unlawful con-
duct of requisitions in the form of Order No. 728.%

The Minister for Military Affairs stressed in this Order that the behaviour
of Polish troops, which was the reason for the Order, could not be tolerated in
any state under the rule of law and in any regular army as incompatible with
law, order, rigour and discipline.*®

In accordance with the provisions of the Order, commanders of all ranks
were obliged to instruct their subordinates, especially the privates, that the
dignity of a soldier was high and honourable and that a soldier, under the pain
of the most severe penalties, including the death penalty, must not reduce
himself to the level of a robber or a bandit, because he was a defender of the

3 Order of the Ministry of Military Affairs of 17 February 1920 on the prohibition of
requisitioning foodstuffs intended for use in prisons, JOMMA No. 4, item 79. More about field
and summary proceedings in the Second Polish Republic [Szczygiet 2016, 59-81].

3 “Tllegal takeover of property” means the seizure, i.e. the removal of an item from the
possession of another person, which is “simulated externally as a legitimate act of demanding
wartime contributions, and consists in the fact that a military person, contrary to his or her own
powers, or exceeding the limits of his or her powers, orders the population to provide in-kind
contributions in ostensibly for the benefit of the army, but in fact for his or her own benefit”
[Makowski 1921, 463—64].

3 Order of the Ministry of Military Affairs of 14 September 1920 on requisition and the
responsibility for arbitrary and illegal requisitioning, JOMMA No. 33, item 728. Cf. Order of
CCD of 5 December on the arbitrary requisitioning of wood for coal mines by military units,
The Order of CCD No. 128, item 11, 4-5.

3¢ In Orders of the Minister of Military Affairs No. 797 and 798 of 1 October 1920, issued in
order to categorically put an end to cases of robbery, looting and illegal requisitioning, it was
provided that: (a) any officer who notices a robbery, looting or illegal requisitioning, even if
he is not the official superior of a soldier who fulfils these crimes, shall be obliged to step in
actively and prevent the crime; (b) in the course of these activities, any officer who steps in
shall be subject to all the rights of the superior in relation to disobedient soldiers, including the
right to enforce obedience by the use of weapons (para. 124 of the Military Penal Code); (c) an
officer who, having observed that soldiers committed robbery, looted or illegally requisitioned,
contrary to the said Order, has not actively entered and has not taken appropriate measures to
stop the crime, will be considered guilty of failure to comply with an official order, resulting in
a sentence of imprisonment of up to three years and expulsion from the army, see Order of the
Ministry of Military Affairs of 12 October 1920 on combatting widespread abuse by soldiers,
JOMMA No. 37, item 797; Order of the Ministry of Military Affairs of 12 October 1920 against
robbery, looting and illegal requisitioning, JOMMA No. 37, item 798.
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Homeland and of the civilian population, which should receive help and care
from the soldier. The commanders were also to instruct their subordinates that
the illegal and arbitrary removal of property from the population would in all
cases, without exception, entail the most severe penalties, including the death
penalty, and that lower and higher commanders were also to be punished if
they did not immediately hold responsible those of abusing the requisitioning
or illegal removal of property from the population.®’

The way, which was supposed to protect Polish military units from ar-
bitrariness during requisitioning to some small extent, was to provide the
Supreme Command and General District Commands with laced books con-
taining numbered requisition forms of receipts, prepared according to a pre-
scribed model.*® However, as D. Rodziewicz points out, the problem in the
everyday practice of requisitioning activities was “writing requisition receipts
by representatives of military units on informal prints, or rather on ordinary
sheets of paper, which usually resulted in problems for people making the
contributions when they wanted to cash them in commissariats” [Rodziewicz
2017, 55]. A way out of this situation was to allow, in the form of an order of
the Minister of Military Affairs, the possibility of carrying out requisitions on
non-formalised forms.*

As I have just mentioned, the Minister of Military Affairs in Order 728
regulated the personal scope and the requisition procedure,* repeating earlier

37 Cf. Announcement of the Lublin Voivode on combatting abuse during purchases and
requisitions for the army from the civilian population, Official Journal of the Lublin Voivodeship
of 12 November 1920, No. 5, item 100 [hereinafter: OJLV]; Announcement of the Starostwo
of Radom concerning the order of the Minsters of Military Affairs and Internal Affairs “on
combatting robberies, looting and illegal requisitioning committed by members of the military,”
State Archives in Radom, fonds no. 206, ref. no. 271, card 1 [hereinafter: SAR].

3 The requisition receipts were ordered by Department VII of the Ministry of Military Affairs
in books of 50 pieces each, which were marked with serial numbers and individual receipts
in a book were numbered in order from 1 to 25, so that two consecutive receipts were given
one number. According to the instructions, the receipts were to be filled with a chemical
pencil through carbon paper. One copy was then given to the provider and the other was left
in the book, see Order of the Ministry of Military Affairs on the model requisition receipt,
JOMMA No. 48, item 1002. In addition, all officers carrying out requisitioning were to have
the appropriate identity cards. These identity cards were considered necessary in order to avoid
likely misunderstandings with civil authorities, see Order of CCD of 28 February 1920 on
identity cards for requisitioning officers, the Order of CCD No. 16 item 23, ref. no. 3718/X, 6.
3 The phrase “not completely formal receipts” was understood to mean receipts either not
written on the prescribed form, or without a date or stamp of the requisitioning unit, but bearing
at least the signature of the requisitioning authority, as long as it did not raise doubts as to
the authenticity of the signature and the existence of the requisitioning unit, see Order of the
Ministry of Military Affairs of 3 November 1920 on the payment for requisitions covered by
informal receipts, JOMMA No. 40, item 868.

4 Order of CCD of 17 September 1920 on the procedure for carrying out requisitions, the Order
of CCD No. 88, item 1135.
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statutory provisions. The requisitioning procedure could only be ordered: (a)
domestically, by the Minister of Military Affairs, General District Commands,
and other military authorities, provided they were authorised by the Minister
of Military Affairs; (b) in war zones, by the Main Quartermaster Department,
Stage District Commands, and in cases of a direct emergency, by all com-
manders (military units, offices and institutions), provided they had their own
economic committee.*!

The order stressed that requisitions were not carried out by military au-
thorities but, at their request by civil administrative authorities, such as: (a)
powiat offices; (b) municipal offices of towns/cities with their own statutes
and towns/cities with their own self-government, and in Warsaw, Lublin and
L.6dz, government commissioners; (c) gmina offices.* Exceptionally, the mil-
itary authorities could carry out requisitions themselves, without the involve-
ment of the civilian authorities, only in the following situations: (a) when,
on a special basis in each individual case, they received a permit from the
Minister of Military Affairs; (b) when in the immediate area of war operations,
in the absence of the administrative authorities there, or in cases where there is
a danger of a delay in war operation. In these cases, however, the commanders
of units carrying out requisitions were obliged to select two persons of trust
from among the local population, and the signatures of these persons had to
appear on the requisition receipt, if one was issued.

The person conducting the requisition was obliged to immediately pay the
total amount due for the requisitioned item, and if the payment could not be
made, he was obliged to immediately issue a requisition receipt according
to the agreed model. If no requisition form was available, the person con-
ducting the requisition was obliged to immediately issue a requisition receipt
with a stamp and signature on plain paper, with a precise indication of all the
data provided for in the sections of a requisition receipt, i.e. the title, seal of
the requisitioning unit, date, town, name and surname of the person making
a contribution, type of the contribution — item, quantity, measure, weight, etc.,
indicate the payment office which was to make the payment, include the data
of witnesses, provided that they assisted in the requisition, and include a leg-
ible signature of the person issuing the receipt. In addition to these data, each
requisition receipt had to include the exact identification of the requisitioning

41 Cf. Order of the Ministry of Internal Affairs of 28 September 1920 concerning the relation of
military authorities subordinate to the Ministry of Military Affairs to authorities subordinate to
the Supreme Command of the Polish Army, concerning wartime contributions, JOMMA No.
35, item 765.

42 Cf. Regulation of the Lublin Voivode of 25 June 1920 on the requisition of blade weapons in
the Lublin Voivodeship, Official Journal of the Lublin Voivodeship of 15 July 1920 No. 3, item
49 [hereinafter: OJLV]; Regulation of the Lublin Voivode of 27 July 1920 on the requisition of
saddles in the Lublin Voivodeship, OJLV of 31 July 1920 No. 4, item 59.
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unit and the rank, assignment and name of the commander or the member of
the military conducting the requisition.

The order provided that the forcible seizure of private property by military
units or individual members of the military, made with the omission or viola-
tion of the regulations in question, constitutes an illegal act of arbitrariness.
They were subject to disciplinary sanctions, and regardless of this, they were
to be brought to court and punished for abuse of official authority, provided
that the act did not have features of a more serious crime (theft, robbery with
violence). In the latter case, the ad hoc procedure could involve the harshest
penalties, including the death penalty.

At the same time as the Order was issued, it was ordered that all the fol-
lowing persons should be brought to court: (a) those who ordered or conduct-
ed a requisition in violation of that Order; (b) those who, under the guise of
requisition, committed an offence; (¢) commanders who did not immediately
punish and bring to justice their subordinates who were guilty of the above-
mentioned offences and abuses.

On 6 September 1920, the Minister of Military Affairs issued further orders
aimed at stopping arbitrary and unlawful requisitions.* This time he forbade
the requisitioning of livestock and horses both in the villages that had been oc-
cupied by the enemy and from individual refugees. This ban resulted from the
factual circumstances faced by the Polish authorities, namely the situation in
which the Bolsheviks almost completely stripped large areas of the Republic
of Poland of their livestock, especially horses. As is well known, the lack of
horses, especially during the autumn sowing season — as the Minister empha-
sised in the Order in question — created extraordinary difficulties for farmers,
because it made it difficult, delayed and even prevented the cultivation of land
for sowing, with the ultimate result of losses and, above all, hunger.

Incidentally, a similar ban was included in another order issued on the
same day, which stipulated that all stocks of petrol and lubricants held in agri-
cultural syndicates and purchased by them were not subject to requisitioning.*

In Order of the Minister of Military Affairs No. 1021 of 1920, all military
bodies and units which had been from 12 July onwards requisitioning pas-
senger cars, trucks, motorbikes, bicycles, and their spare or component parts
were ordered immediately to: (1) transfer all files on the requisitioning of the
above-mentioned items to the Requisitioning Commission of the Ministry of
Military Affairs, Department II of the Motorised Forces Section, which was

# See Order of the Ministry of Military Affairs of 21 September 1920 on the prohibition of
the requisitioning of livestock and horses in the villages affected by the invasion of the enemy
and from refugees, JOMMA No. 34, item 742. Cf. Order of CCD of 27 September 1920 on the
prohibition of incorrect requisitioning, the Order of CCD No. 95, item 11, 5.

* See Order of the Ministry of the Internal Affairs of 21 September 1920 on the prohibition of
requisitioning of petrol and lubricants in agricultural syndicates, JOMMA No. 34, item 743.
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to receive them from individual committees of military formations for further
processing; (2) conduct the valuation the requisitioned cars and motorbikes on
the basis of the data presented and verified by the Requisitioning Commission
of the Ministry of Military Affairs, to be carried out by the already existing
and Interministerial Valuation Committee at the Motorised Troops Section,
Department II of the Ministry of Military Affairs, on the basis of its compe-
tence and instructions, and the payment of the estimated sums for cars and
motorbikes should be made each time to the budget account of the units of
the Ministry of Military Affairs for which the requisition was conducted; (3)
complaints concerning such requisitions were to be submitted to and dealt
with by the Interministerial Committee for Complaints already functioning at
the Motorised Troops Section of Department I1.#°

It should be remembered that after the end of World War I there were no
manufacturers of automotive equipment in Poland, and just after the war the
need for transport was met by vehicles (mainly trucks) from the military sur-
plus of various armies. For patriotic reasons, and also because of the lack of
regulated trade relations, purchases from Germany were avoided. Therefore,
the army was often forced to supply itself with civilian equipment through
requisitioning. In addition, in the early days of reborn Poland, “a common
means of transporting goods and people was the railway, which provided
more mass-scale and economic transport opportunities than cars that were just
beginning to appear in the country. However, they required an efficient road
network, the condition of which was lamentable in the first years of independ-
ence. Car traffic was concentrated in cities, but moving between them was not
easy” [Szelichowski 2012, 14]. Thus, the main burden of transport services,
apart from horse transport, was borne by the railway transport.*

In conclusion, it should be stressed that the Polish army during the Polish-
Bolshevik war did not, as I demonstrated above, avoid numerous abuses in
the field against civilians. Nevertheless, the fast reaction of the Supreme

45 See Order of the Ministry of Military Affairs of 28 December 1920 on the requisitioning of
cars, motorbikes, bicycles and spare parts, JOMMA No. 49, item 1021. Cf. Announcement
on the requisitioning of cars and motorbikes for military purposes, SAR, fonds no. 206, ref.
no. 1668, card 1. In July 1920, the Polish Army owned 1,584 cars of various types (mainly
German, Austrian, French and American-made), which came to Poland together with General
Jozef Haller’s army, or were purchased from French and American military surplus [Poptawski
2008, 76; Jarno 2017, 233].

4 See Act of 27 March 1920 on railways during war, Journal of Laws No. 27, item 160;
executive Regulation of the Minister of Military Affairs and Minister of Railways of 25 June
1920 to the Act of 27 March 1920 on railways during war, Journal of Laws No. 55, item 342;
executive Regulation of the Minister of Military Affairs, Minister of Railways and Minister
of Treasury of 8 August 1920 on the implementation of the Act on Railways during the War,
Journal of Laws No. 79, item 533; Order of the Ministry of Military Affairs of 21 December
1920 on the Temporary Instruction on Railway Services for the Army and the Principle of
Mutual Settlement of Military and Railway Authorities, JOMMA No. 40, item 1000.
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Command, which disciplined soldiers through a system of orders and penal-
ties for these criminal behaviours, made it possible, at least to a small extent,
to prevent illegal or defective requisitions.

CONCLUSION

The analysis carried out above shows that requisitions on Polish soil by the
Polish Army during the Polish-Bolshevik conflict were frequent and some-
times took on the form of illegal requisitions, looting and plundering of prop-
erty. There is no doubt that the presence of military troops in a given opera-
tional area inhabited by local people was becoming an increasingly difficult
burden to bear over time, mainly due to the scourge of various types of requi-
sitions, which, sometimes took the form of common robbery. Requisitioning
podvodas, often unpaid, was most bothersome and proved to be one of the
most frequent causes of tensions between the stationed or marching army and
the local population. This was, of course, due to the fact that requisitions of
podvodas made work in the fields impossible. In addition to these abuses,
there were also those that consisted in paying for the purchased (requisitioned)
goods much below their market value, which resulted in not only the dissatis-
faction of agricultural workers, but also in numerous complaints of landown-
ers about the presence of Polish troops in their estates. However it should be
stressed that there were situations in which the landowners asked the local
military commanders to ensure security during periods of economic conflicts
between the manor and the village [Cichoracki 2018, 276-77].

As I'noted at the beginning my analysis, despite the existence of a fairly
consistent system of requisitioning legislation during the period under con-
sideration, the Polish Army did not manage to avoid, in the face of armed
conflict, numerous requisitioning abuses, which the already heavily deprived
Polish society had to suffer. Complaints by the population of eastern Poland
about the repeated incidents of improper and illegal behaviour of individual
military units to the chief military authorities resulted in the only rational reac-
tion possible, namely the issuing of various relevant orders, the aim of which
was to put an end to the wilfulness and abuse of the Polish army.
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Abstract. The global legal order governing the security of states, international organizations
or individuals is heterogeneous and multifaceted in nature. It clashes between the norms of
international, EU and internal law. The genesis of the European Union lacked the legal basis
for the creation of internal and external security structures, while normative efforts were di-
rected towards the economic development of the organization. At the same time, within the
framework of the UN, normative solutions were introduced for the prevention of breaches of
peace, spheres of security within the supranational framework. Both the European Union and
members of the United Nations must introduce normative solutions to combat threats, includ-
ing terrorist threats, as actions to protect the European system of values and the system of the
United Nations.
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PRELIMINARY REMARKS

The genesis of internal and international security in the European Union
is of a multi-faceted nature. This is so, because from the international-law
point of view, the European Union has been an entity having a character of
international organization.! Granting the Union the status of an internation-

! There were disputes between scholars specialised in international law, EU law and adminis-
trative law which focused mostly on the question of the essence of the European Union as an
independent entity in international and internal relations. The European Union was granted the
legal subjectivity in some international organizations, e.g. the World Trade Organisation, which
was expressed by granting voting rights along the parallel voting rights of the Member States of
the Union. Theoretical disputes in the legal literature both at home and abroad ended with the
entry into force of the Treaty of Lisbon, which was drawn up on 13 December 2007 and sub-
stantially amended the Treaty on European Union (known as the Maastricht Treaty) made on 7
February 1992. The Treaty of Lisbon, being a revision treaty and thus amendment of the earlier
treaty provisions, unequivocally states in Article 47 that “the Union shall have legal personal-



204 WOJCIECH KONASZCZUK

al organization was a fundamental decision which introduced considerable
transparency in the consecutive stages of European integration and contrib-
uted to the strengthening of its cohesion. As a consequence, its operational ef-
ficiency increased and the decision-making process was unified. Concurrently,
the transformation of the Union based on the regulations resulting from the
Treaty of Lisbon led to significant changes (to be discussed below) in the field
of internal and international security of the Union [Barcz 2009, 4-9]. The idea
of a single international organization bringing together all the member states
as it is today did not exist in the initial phase of forming the European com-
munities.? The security paradigm existed at that time in a different form than
currently [Huysmans 1998, 227-45]. This is so since the present Union stems
from post-war tendencies resulting from the division of spheres of influence
not only in Europe but also across the world.

1. THE PURPOSE AND SCOPE OF RESEARCH

The primary aim of this research is to evaluate and analyze the internal
and external factors shaping the legal solutions in the field of security of the
European Union. The group of internal factors shaping the development of
security regulations of the Communities, and later the Union, includes the
negative phenomena accompanying the development of the Communities.
The group of external factors entailing the necessity of harmonization of com-
munity law with international law includes those related to the membership of
the EU countries in the UN, and more recently to the status of the European
Union as an international organization. The analysis also takes into account
the historical aspect. In this situation, it seems appropriate to first formulate
the following theses: 1) the European Communities, until the entry into force
of the Maastricht Treaty, did not have a legal framework allowing the devel-
opment of a common security policy; 2) the legal regulations contained in the
Lisbon Treaty established a single common security space for member states;
3) until the European Union acquired the status of an international organi-
zation, the functioning of the Communities in the international environment
was of a heterogeneous nature; 4) the overriding character of international law
regulations is justified by the need to ensure the security of the Union from the
perspective of protection against terrorist threats.

ity” (Article 47 added and numbered as set out in Article 1(55) and Article 5(1) of the Treaty
of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community (OJ EU.C.2007.306.1) as of 1 December 2009].

2 The European Union currently is made of 27 states, following the withdrawal of the United
Kingdom from the organization, see https://europa.eu/european-union/about-eu/countries_en/
[accessed: 11.01.2021].
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2. THE ORIGINS OF THE CONCEPT OF INTERNAL SECURITY
OF THE EUROPEAN COMMUNITIES

After the end of World War I, the divisions clearly emerged in Europe
into the American and the Soviet spheres of influence.* The American sphere
of influence has traditionally been concentrated within the so-called Western
Europe, as it was liberated earlier, in the final phase of World War II, by the
American army, and this zone also includes Great Britain. The societies of
these countries sought to establish the United States of Europe. This idea was
proclaimed by Winston Churchill, who was a strong advocate of cooperation
with the United States and a staunch opponent of the domination of the Soviet
Union in the sphere of international relations, both in Europe and globally. The
concept of common Europe was presented by Churchill at the Zurich confer-
ence in September 1946 [Churchill 1996].* The pursuit towards reconstruction
of European countries from the wartime destruction has, in essence, coincided
with very serious concerns and threats from the Soviet Union, which during
World War II decisively and unequivocally expanded its zone of influence in
Europe. Economic factors have combined with elements related to the secu-
rity of Western European countries in both the internal and external spheres.
The political elites in the United States were aware of the nature of the situ-
ation and were ready to help countries across Europe. This was expressed in
the formulation in 1947 of the European Recovery Program known as the so-
called Marshall Plan.’> Marshall himself stated in a speech delivered in June at

3 Countries that are now part of the European Union and previously were states or autonomous
republics in the orbit of influence of the USSR (Union of Soviet Socialist Republics) or formed
part thereof include: Czech Republic and Slovakia (formerly Czechoslovakia), the GDR (Ger-
man Democratic Republic) incorporated into the FRG (Germany), Poland, Bulgaria, Romania,
Lithuania, Latvia, Estonia.

* See more at https://winstonchurchill.org/resources/speeches/1946-1963-elder-statesman/unit-
ed-states-of-europe/ [accessed: 21.12.2020].

5 George C. Marshall (1880-1959) achieved the rank of General of the Army of the Unit-
ed States as early as in 1939 and served as a military advisor to US President Franklin D.
Roosevelt. He was one of the supporters of the Truman Doctrine, which was the US foreign
policy programme. It was formulated by Harry Truman and presented to the US Congress on
12 March 1947. Generally, the doctrine stated that the United States should engage in assistance
to countries, societies and ethnic groups that resist external pressure and attempts by armed
minorities or external factions to seize power or establish new authority. This doctrine, form-
ing part of a security policy in the broad sense, was undoubtedly directed against the pursuit of
hegemony by the USSR both within and outside Europe. In a speech delivered at a joint session
of Congress (House of Representatives and Senate), President Truman made it clear that “the
peoples of a number of countries of the world have recently had totalitarian regimes forced
upon them against their will. The Government of the United States has made frequent protests
against coercion and intimidation, in violation of the Yalta agreement, in Poland, Rumania, and
Bulgaria),” see Yale Law School, Lillian Goldman Law Library, The Avalon Project, Docu-



206 WOJCIECH KONASZCZUK

Harvard University that “the United States should do whatever it is able to do
to assist in the return of normal economic health in the world, without which
there can be no political stability and no assured peace.”® The plan involved 16
European countries and Turkey. The offer was also addressed to the countries
of the so-called Eastern Bloc, including Poland, which, under pressure from
the USSR, was forced, like other countries of the bloc, to refuse to accept the
programme. The project was implemented between 1948 and 1951. It coincid-
ed with the so-called Schumann Plan,” which gave rise to the establishment,
under the Treaty signed on 18 April 1951, of the European Coal and Steel
Community (ECSC), which was an economic organization which achieved
a spectacular success in the field of coal and steel in a very short period of
time.® As a consequence, after the Conference of Foreign Ministers held in
Messina in June 1955, Belgian Foreign Minister Paul Henri Spaak presented
in 1956 areport on the economic integration of the Community countries,
which formed the basis for further negotiations with a view to even closer
cooperation between the states. They resulted in the signing of two so-called
Treaties of Rome, establishing the European Atomic Energy Community
(EAEC, Euratom) and the European Economic Community (EEC). Like the
ECSC, the States-Parties to the Convention were France, Germany, Italy,
Belgium, the Netherlands and Luxembourg. These three intergovernmental
organizations have provided the economic basis for western European coun-
tries to operate within their framework. They were collectively referred to as
the European Communities. It is worth noting that the Communities were an
economic response to the USSR’s aspiration to establish, together with its
satellite countries, a privileged position as part of the so-called hegemony of
socialist states. With the spectacular success of the European Communities,
other elements of cooperation between states also had to emerge, the most im-
portant being the development of the internal security of the Member States of
the Communities’ in the light of the growing tension in international relations
between the US and the USSR.

ments in Law, History and Diplomacy-Truman Doctrine. See more: https://avalon.law.yale.
edu/20th_century/trudoc.asp [accessed: 21.12.2020].

¢ Yale Law School, Lillian Goldman Law Library, The Avalon Project, Documents in Law,
History and Diplomacy-George Marshall’s Harvard Speech. See more: https://www.oecd.org/
general/themarshallplanspeechatharvarduniversity5june1947.htm [accessed: 21.12.2020].

" Robert Schumman, a former French Foreign Minister, is known as the father of the European
Union.

8 The Treaty establishing the organisation entered into force on 23 July 1952 and was concluded
for 50 years. The founding countries were Belgium, France, Germany, Italy, Luxembourg and
the Netherlands.

% After the Second World War, as early as in 1945, it was known that the spheres of influence in
Europe were divided between the USA and the USSR. This situation was particularly vivid in
the German state, whose territory was divided into two spheres of influences, i.e. the American
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Given that only six countries are in the initial phase of development of the
Communities, the roots of the internal security of the European Communities
should be sought in the efforts to establish the European Defence Communit,
the work of which was initiated by France, initially unwilling to cooperate
with Germany but eventually allowing such a solution in the light of a pos-
sible conflict with the USSR. This concept was preceded by the signing on
17 March 1948 by France, the Netherlands, Belgium, the United Kingdom
and Luxembourg of the so-called Treaty of Brussels, which regulated also
the issues of self-defence.!® The concept, referred to as the Pleven plan,!' as-
sumed, apart from the integration of the Federal Republic of Germany into
European defence structures, the defence of Western Europe from a possible
attack by the USSR, establishing a European army under the authority of the
European Defence Minister and military independence on the US. The plan
was supported by the Popular Republican Movement (led by R. Schuman),
which strove to establish a federal Homeland Europe. The Communist Party
and the Republicans gathered around Ch. de Gaulle fought the project, seeing
it as a restriction on French sovereignty. The establishment of the European
Defence Community and the European Political Community in 1954 failed
as aresult of a veto by the French National Assembly. The project of com-
mon security policy was frozen for quite a long time, mainly as a result of the
negative attitude of France, Belgium and the Netherlands to federalist ideas.
The harmonisation of the economic sphere did not go in line with a similar

zone and the Soviet zone. The direct cause of the escalation of tension between the USA and
the USSR was the introduction by the USA in its zone of a new currency: the German mark.
The USSR, concerned about losing economic control over its part of Germany, introduced on
the night of 23/24 June 1948 in its zone a physical blockade (military posts and barriers) of
the western sectors of Berlin. At the same time, they cut off electricity supplies. Access to the
American, British and French sectors of Berlin was closed. In response, the US and UK began
to arrange an “air bridge” (Berlin airlift). The blockade lasted 11 months and, in political terms,
accelerated the division of the German state into two separate geopolitical entities, with later
capitals in Bonn and Berlin.

10 The Polish literature on the subject also points out that the Brussels Treaty of 17 March 1948,
as amended by the protocols of 23 October 1954, was under the so-called Paris agreements the
legal basis for the functioning of the Western European Union (WEU). The Western European
Union, originally formed by Belgium, France, the Netherlands, Luxembourg and the United
Kingdom, expanded after 1954 to include Germany and Italy. Spain and Portugal accessed to
WEU in 1990, and Greece in 1995. The main goal of the WEU was security cooperation. It
was intended to perform most of the functions of the EDC, excluding the integration function.
WEU was an organization that had no operational functions and in this sense played no role
whatsoever. In fact, it was only a forum for exchanging views on the military capabilities of the
Member States. It was dissolved on 31 March 2010 by decision of the Member States due to the
entry into force of the Lisbon Treaty in December 2009. Logistics activities of the organization
were terminated until 30 June 2011 [Ruszkowski, Gornicz, and Zurek 2003].

' The plan is related to French Prime Minister Rene Pleven, who presented it at the National
Assembly of the French Republic on 24 October 1950.
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process in the area of security. It should be stressed that until the entry into
force of the Maastricht Treaty, the Communities did not have legal mecha-
nisms to uniformly address the security policy. This is seen in the different
pace of economic and security integration. Two plans by French diplomat
Christian Fouchet are an example. The first plan of 2 November 1961 was
to devise a common security and foreign policy. The second, on the other
hand, was intended to establish a cooperation between governments. The two
programmes were opposed mainly by Belgium and the Netherlands, which
feared an increase in France’s position in the Communities and weakening of
the North Atlantic Alliance (NATO). By the end of the 1960s, it is difficult to
distinguish a unified course of action in the area of security. As a consequence,
the common idea of the internal security of the Communities could only be
pursued in the form of loose consultations between government representa-
tives and exchange of views. An example supporting this statement was the
creation of the TREVI programme in 1975 at an informal meeting of interior
ministers of the Member States of the European Communities. The aim was
to set up groups for the cooperation on internal security between Member
States. The name TREVI was an acronym standing for French words mean-
ing “terrorism, radicalism, extremism, international violence.” The following
programmes were separated from the TREVI programme: TREVI I (counter-
terrorism), TREVI II (police techniques, equipment and training of officers).
TREVI groups have launched an internal security cooperation in the strict
sense [Bryksa and Adamczuk 2008, 9—10]. From a practical point of view, it is
quite difficult to talk about a uniform, centralised structure of internal security
in the Communities, even in the context of the common defence policy, until
the entry into force of the Maastricht Treaty.!? It is worth noting that even the
global crises, such as the Soviet intervention in Afghanistan, have not been
able to lead to taking a unified position on the foreign policy by the Member
States of the Communities. In 1981, a meeting of the Foreign Ministers of the
Member States was held in London, with the Foreign Ministers of Germany'?
and Italy'* playing a central role. They proposed the signing of a European
Act, the main aims of which referred to political, cultural cooperation, funda-
mental rights, harmonisation of legislation not included in the Treaties of the
Communities, combating terrorism, crime and violence and the common se-
curity policy [Perez—Bustamente and Colsa 2004, 106—108]. It was one of the

12 The Maastricht Treaty, formally the Treaty on European Union, is an international agreement
establishing the European Union, which entered into force as late as on 1 November 1993, even
though it was signed much earlier on 7 February 1992 in Maastricht, the Netherlands. The long
period for the entry into force of this international agreement resulted from the need to hold
referendums in 12 Member States.

13 Hans Deitrich Genscher.

14 Emilio Colombo.
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elements of the adoption of the so-called London Report, which was accepted
and subsequently adopted on 13 October 1981.1

3. THE TREATY ON EUROPEAN UNION AND THE AMSTERDAM
TREATY AS A BASIS FOR THE DEVELOPMENT OF COMMUNITY
LEGAL NORMS IN THE SPHERE OF INTERNAL SECURITY

Huge progress has been made in the area of the common foreign and se-
curity policy since the entry into force of the Treaty on European Union (col-
loquially referred to as the Maastricht Treaty). The Agreement introduced
provisions on this subject under Title V “Provisions on a common foreign
and security policy.”'® In accordance with Article 11 (consolidated version)
the Union implements a security policy for protecting common values, in ac-
cordance with the principles of the United Nations Charter, strengthening the
security of the Union in all its forms, maintaining peace and strengthening
international security. These objectives are to be pursued in accordance with
Article 12 under which the Union decides on the principles of the common
foreign and security policy, common strategies, the adoption of joint actions,
and on the strengthening of systematic cooperation between Member States in
pursuing their policies. The Treaty has fully reactivated the Common Foreign
and Security Policy in a uniform form and harmonized scope. The Treaty also
required that the Union’s institutions act coherently in the sphere of foreign
and security policy as part of the so-called second pillar. It should be stressed
that the Treaty provisions referred to the relationship between the European
Union and the North Atlantic Alliance, which was a compromise between
the supporters and opponents of the concept of Atlantic cooperation. In the
light of Article 17: “The policy of the Union in accordance with this Section
shall not prejudice the specific character of the security and defence policy
of certain Member States and shall respect the obligations of certain Member
States, which see their common defence realised in the North Atlantic Treaty

15 This report was a response to the inefficiency and inability to agree common positions on
defence, security and foreign policy issues between the Member States of the European Com-
munities. Based on its provisions, the so-called joint Troika Secretariat was established. It was
also decided that the security issues of the Communities would be integrated into European
political cooperation. The report also set out a crisis procedure that included the possibility of
the Political Committee or a ministerial meeting to be convened within 48 hours. However,
the first attempt to use this mechanism in the face of the introduction of martial law in Poland
turned out to be a failure. See also Zigba 2007, 33-35.

16 Title V “Treaty Provisions on European Cooperation in the Sphere of Common Foreign and
Security Policy” [Przyborowska—Klimczak, and Skrzydto—Tefelska 2004; Staszewski, Przy-
borowska—Klimczak, and Wrzosek 2000].
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Organisation (NATO), under the North Atlantic Treaty and be compatible with
the common security and defence policy established within that framework.”

In 1997, the Treaty of Amsterdam was signed.!” It strengthened the role of
the Union institutions in the area of internal security by clarifying the terms
and defining forms of combating crime, including corruption, terrorism, crime
against children, human trafficking, drug smuggling. A very important provi-
sion of the Treaty of Amsterdam was the integration of the Schengen acquis
into the EU legal system. The idea of the Schengen Agreements was to phase
out border control between the contracting parties and to allow the free move-
ment of nationals of these states.'® Quite an important regulation of the Treaty
of Amsterdam referred to the possibility of conducting so-called Petersberg
missions. Petersberg missions consist in the possibility of carrying out hu-
manitarian, rescue, peace-keeping, crisis management tasks both by special-
ised formations of the Member States and by military units of NATO members
[Wojciuk 2012, 190-95].

Since 2003, the Union has had its own security strategy as part of the
so-called European Security Strategy. It was adopted on 12 December 2003
on the initiative of the Council of Foreign Ministers and representatives of
Greece. It was stated that while large-scale aggression against any member
state is unlikely, Europe is nevertheless facing new threats: more diverse, less
visible and less predictable. The strategy mentions as the main threats the
proliferation of weapons of mass destruction, regional conflicts, the collapse
of statehood and organised crime [Kuzniar 2004, 23-25]. The Union’s strate-
gic security goal, in a situation where threats are increasingly of non-military
nature, is to have at hand multilateral tools tailored to different scenarios,
including terrorist attacks and WMD threats.

In turn, in 2005 the European Council adopted the EU Counter Terrorism
Strategy,'” which obligated the Union to take steps to combat terrorism. Also

17 Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the
European Communities and certain acts related thereto. It entered into force on 1 May 1999.

18 The name “Schengen Agreement” refers to a number of agreements, the first of which was
signed on 14 June 1985 in Schengen, which was subsequently supplemented by the Schengen
Convention in 1990. The agreement was entered into by Belgium, the Netherlands, Luxem-
bourg, France and the Federal Republic of Germany for gradually abolishing border controls
between Member States. The Agreement was concluded outside the Community legal order.
Membership of the Schengen Agreement is not tantamount to membership of the European
Union. At present [as of 01.12.2020], a total of 22 EU Member States are full members of the
Agreement, while Bulgaria, Cyprus, Croatia and Romania are entitled to accede to the Agree-
ment. Iceland, Liechtenstein, Norway and Switzerland, the European Free Trade Association
(EFTA) Member States, have signed the agreement while remaining outside the EU.

1 EU Counter Terrorism Strategy, https://data.consilium.europa.eu/doc/document/ST%20
14469%202005%20REV%204/EN/pdf [accessed: 22.12.2020]. The EU security institutions
designed to deal with terrorism matters include: The High Representative of the Union for
Foreign Affairs and Security Policy, The Foreign Affairs Council, Committee of Permanent
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in 2005, the European Council adopted the European Union Strategy for
Combating Radicalisation and Recruitment to Terrorism.*® Another very im-
portant document is the EU Internal Security Strategy — “Towards a European
Security”?! of 2010 also adopted by the European Council. It sets out in de-
tail the issues governing the Union’s internal security cooperation with third
countries. Cooperation with third countries concerns the following sensitive
areas:” combating terrorism in any form,? serious and organised transnational
crime,?* computer crime, cross-border crime including human trafficking into
the EU territory, organised violence (riots, attacks on state bodies and private
entities), destructive actions (causing floods, fires, destruction of power lines,
water supply, IT and telecommunication networks, causing traffic disasters,
etc.).

4. LEGALISM OF THE LISBON TREATY IN THE CONTEXT OF THE
INTERNAL SECURITY OF THE EUROPEAN UNION

One of the most recent documents, which currently has a far-reaching im-
pact on the formation of internal security of the European Union is undoubt-
edly the Treaty of Lisbon.? This Treaty makes many important changes, in-
cluding reforms in the field of external and internal Union policy as the most
prominent. In this respect, the most important changes are those concerning
the European area of freedom, security and justice. This Treaty introduces

Representatives (COREPER), The Political and Security Committee (PSC), The Working Party
on Terrorism — International Aspects The Common Position 931 Working Party (CP 931 WP)
on the application of specific measures to combat terrorism, The Committee for Review of List-
ings under Regulation 881/2002 of 27 May 2002 imposing certain specific restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the Al-Qaida
network and the Taliban.

2 See more Oliveira and Ziegler 2018.

2! The EU Internal Security Strategy — towards a European security, Council of EU, 2010.

22 Council of European Union, Rev 2, 5842/2/10.

2 Under a joint programme the Eurojust has carried out in 2007 an operation to detain 26 people
in Romania, France, Italy and the UK as part of an international counter-terrorism operation.
The terrorist organization planned attacks in Italy, Afghanistan and Iraq. See also: Eurojust An-
nual Report 2007, p. 34-35.

24 As part of the programme the Operation PIPAS was carried out in 2008 against an organised
bank fraud group, during which 112 people were detained and 48 properties searched at one
time in 11 countries. See also: Europol Annual Report 2008, p. 24.

% The Treaty of Lisbon is a continuation of previous attempts to make reforms in the European
Union under the Treaty establishing a Constitution for Europe. The Constitution was signed
in Rome on 29 October 2009. The process of its ratification failed. In July 2007, a conference
was convened in Lisbon during which negotiations were launched to draft a treaty reforming
the Union. The treaty was signed on 13 December 2007, and entered into force on 1 December
2009, after ratification by all member states.
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the need to intensify efforts to build a common European area. The common
area should meet the expectations of EU citizens and regulate issues related
to immigration control, fight against organised crime and terrorism. To im-
plement these assumptions, the cross-border and pan-European cooperation
is necessary. The area of freedom, security and justice can be classified into
four categories: the first relates to border control, asylum and immigration,
the second to judicial cooperation in civil law, the third to judicial coopera-
tion in criminal matters, and the fourth to cooperation between police ser-
vices. Border control, migration and asylum policy has been strengthened
by granting special powers to European institutions in the form of common
management of the EU’s external borders (Frontex), establishment of a com-
mon asylum system, introduction of legal immigration procedures. Judicial
cooperation in civil and criminal matters has been based on the introduction of
dispute resolution solutions, real access to justice, joint training of personnel,
strengthening of the Eurojust agency, the concept of establishing a European
Public Prosecutor’s Office. The police cooperation is based on a genuine
strengthening of the European Police Office (Europol).

5. NORMATIVISM OF INTERNATIONAL LAW TOWARDS
THE CONCEPT OF INTERNAL AND EXTERNAL SECURITY
OF THE EUROPEAN UNION

The EU normative security system does not operate isolated from interna-
tional law. It should also be strongly emphasized that the Union acts within
the global security system as an international organization with all the rights
and consequences of this fact. Undoubtedly, it is important to recognise the
specific nature of the notion of internal security in international relations. This
is one of the most difficult concepts in the areas of political science, interna-
tional relations, international law and European Union law. This is so because
it is much easier to speak of international security and national security, than
about internal security in international relations. However, given the complex-
ity and specificity of the problem and the changes resulting from the collapse
of the Soviet Union and the Eastern bloc after 1989, devaluation of the notion
of “peace” in its traditional form, and finally escalation of hybrid threats after
the 11/09 attacks, it seems right to provide a synthesis of many definitions in
this regard.?

Internal security in international relations should primarily be understood
as the striving, in cooperation between States or international organizations, in
the international forum, in bilateral or multilateral agreements or in coopera-
tion within international organizations, towards the elimination of threats to

26 In a broader perspective see Bobrow, Halizak, and Zigba 1997.
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their nationals or members of organizations, the integrity, independence and
sovereignty of States or international organizations resulting from internal or
external action by organised groups of either a state or a non-state character
or natural persons. The mainspring of a state is to ensure the security of its
citizens within a given territory, and the meaning of an international organi-
zation in many cases is to ensure the security of its members or the smooth
implementation of its statutory objectives. A notable example of such an inter-
national organization, whose bodies currently aim at the security of citizens of
all Member States, is the European Union [Popescu 2013, 28-31]. Therefore,
the essence of internal security in international relations refers to groups of
states, international organizations of a governmental nature, the international
community, citizens of states participating in the security system, the stabil-
ity of international processes and the stable functioning of elements of the
state. In this sense, the concept is quite narrow, as it does not cover human
rights issues. The system of actions related to international security recog-
nizes as a paradigm and axiom the priority of protecting the health and life of
citizens as a whole and not the individual, which is the priority in the human
rights system [Halizak and Popiuk—Rysifiska 1995, 14—15]. In this regard, the
dominance of the State or executive bodies of international organizations is
therefore undisputed [Kitler 2002, 44—45].

The origins of security in international relations, in contrast to the defi-
nition of the concept itself, have not posed many problems for researchers
neither in Poland nor abroad [Rosas 2015, 1074—1080]. As one of the most
prominent specialists in international law L. Antonowicz writes: “internation-
al law has always known the distinction between peace and war, and the law
of war has always formed its integral part. Such state of affairs is still valid
[...]. A gradual replacement of the concept of war by the concept of armed
conflict may be noticed” [Antonowicz 2002, 225-27]. In the Middle Ages
and in modern times, there were strong tendencies to limit wars in general,
and if allowed, they could only be waged as a so-called just war, the concept
of which was developed by the school of natural law. One of the main as-
sumptions of this school was the conviction that states can only initiate wars
if there is a just cause. It was generally accepted that state sovereignty in in-
ternational relations is expressed by the possession of a triad of rights: the
right to make treaties, the right to send and receive diplomats and the right to
war (ius tractatuum, ius legationis, ius ad bellum) [Kowalski 2013, 30-35].
Over time, waging wars without any legal consequences has led, mainly in
Europe, to negative consequences both in relations between states, economic,
cultural and other relations. This was particularly evident in the 19th century,
with Napoleon’s aspirations to win hegemony in Europe, countered by succes-
sive coalitions. One of the most important documents was the resolutions of
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the Vienna Congress of 1815,”” which established rules aimed at maintaining
peace and balance between the great powers. Peace in this sense corresponded
to the security of the peoples of Europe. The world literature on the subject
emphasizes that the decisions of the Congress of Vienna have ensured the in-
ternal security of European society for a period of one hundred years [Bobbit
2002, 487-90]. Formally, the Congress established a directorate of five pow-
ers but did not prevent uprisings, revolutions and internal conflicts in Europe.
Security was granted only to the great powers and institutions associated with
them, not to individuals. Therefore, European security in international rela-
tions did not work in tandem with internal security. This was so because it
did not provide the population with those elements that we can talk about
today. The stability on the international stage between the great powers and
the lack of real signs of preserving elements of internal security in Europe
confirmed the lack of correlation between external relations and the situation
within states just before World War 1. Legal security in international relations
was to be safeguarded by peace agreements. This objective is undoubtedly
served by the legal mechanisms adopted within the framework of interna-
tional organizations, including military accords. The delegation of powers to
structures bringing together sovereign states is nothing new. The first were
military alliances, specialized agreements aimed at defending the states that
were part of the agreement or, accordingly, military activities.?® However, it
quickly became apparent that specialised coalitions such as military agree-
ments were not useful in times of peace, when the main objective is to develop
the economy, and exceptions relate to ensuring peace and security.

The League of Nations supposed to be a model of such an organization.”
The Covenant of the League of Nations was signed at the end of the Paris

2" The Vienna Congress was held from September 1814 to June 1815. It was convened with the
aim to decide about political and territorial changes and brought together representatives of 16
European countries. See more Dobrzycki 2009.

28 An example of such an alliance was the Triple Entente. This alliance between the Great Brit-
ain, the French Republic and the Russian Empire was a response to the Triple Alliance. Initially,
the alliance was based on a desire to preserve peace in Europe and seek common solutions in
the event of third-country aggression. At the outbreak of World War I, 25 countries were part
of this agreement, the core of the coalition being the founding states [Mansergh 1949, 35-37].
¥ League of Nations. The initiative to establish this first universal international organization
with a global reach is attributed to President of the United States Woodrow Wilson, although in
fact this proposal was put forward by a group of American congressmen. It was included in the
speech of the President of the United States to Congress on 8 January 1918, referred to in the lit-
erature on the subject as the Fourteen Points, stating that “a general association of nations must
be formed under specific covenants for the purpose of affording mutual guarantees of political
independence and territorial integrity to great and small states alike.” These assumptions, which
found the fertile soil in Europe, given the consequences of the world war, were developed dur-
ing the Paris Peace Conference in January 1919. An interesting fact is that the United States, the
originator of the project in the person of President Wilson, withdrew from participation in this
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Peace Conference on 28 June 1919 and was the first collective security system
in human history. It was the first international document to contain the term
“security.” The essence of the League of Nations was collective security. It
consisted in a strict prohibition of aggressive war and a mechanism prohibit-
ing the use of force. Despite many shortcomings used to be attributed to this
organization, it should be regarded as a forerunner of supranational organi-
zations having legal instruments but without mechanisms that could prevent
negative phenomena in terms of international security breaches. The League
of Nations was the first supranational organization to take “any action to pro-
tect peace,” establish dispute resolution procedures and create mechanisms
for imposing economic and military sanctions on states where necessary. The
lack of effective mechanisms within the League of Nations resulted in the
organization being criticised for decades.

The end of the Second World War* resulted, on the one hand, in the estab-
lishment of a new organization whose overriding objective is to ensure secu-
rity, i.e. the United Nations,*' and on the other hand, divided the world into
two main areas of influence. Security interests of states in the “war of totali-
tarianisms” have once again led to a violation of the principle of equivalence
of security in the sphere of international relations and internal security.

6. THE ROLE OF ARTICLE 51 OF THE UNITED NATIONS CHARTER
IN THE EVOLUTION OF THE INTERNATIONAL SECURITY
OF EUROPEAN STATES

The post-war legal and economic order has led to the application of Article
51of the UN Charter under which each member of the organization has the
right to individual or collective self-defence before the Security Council
takes the necessary measures to maintain international peace and security

organization and never became a member of the League of Nations, however American ideas
were reflected in this organization.

30 World literature underlines that during World War II, in relation to the German occupation,
a sense of safety was extracted from people and replaced with a permanent state of the individu-
al in danger. The German state applied genocide having no precedent in the history of mankind,
especially to the Jewish people (Holocaust) [Howard 2007, 144—46].

31 The United Nations Charter, which established the United Nations Organization was signed
at the United Nations Conference in San Francisco on 26 June 1945 and its provisions entered
into force on 24 October 1945. This document is currently one of the most important inter-
national documents (if not the most important one) which unites UN Member States in their
efforts to ensure security. Regardless of the types of security and scientific disciplines that de-
scribe security issues, there is a common denominator, namely the Charter. Under Article 1(1),
one of the main objectives of the organization is to maintain international peace and security
with the use of effective collective measures for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of the peace.
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[Przyborowska—Klimczak 1998, 19]. Although the provisions of the article
do not explicitly mention the possibility of forming defence alliances against
security threats, an expanding interpretation was adopted, according to which
it provides the basis for establishing alliances and political and military blocks
in case of a possible attack. Article 51 is invoked by the Inter-American Treaty
of Reciprocal Assistance of 1948,°? the North Atlantic Treaty of 1949,% the
Southeast Asia Collective Defence Treaty of 1954,** the Baghdad Pact of
1955, the Warsaw Pact of 1955.3¢ During the Cold War the issue of internal
security in international relations was mainly focused on members of two al-
liances, i.e. NATO and the Warsaw Pact [Nowak 2011, 350-53]. According to
Article 577 of the North Atlantic Treaty in the event of an attack, “The Parties
agree that an armed attack against one or more of them in Europe or North
America shall be considered an attack against them all and consequently they
agree that, if such an armed attack occurs, each of them, in exercise of the
right of individual or collective self-defence recognised by Article 51 of the
Charter of the United Nations, will assist the Party or Parties so attacked by
taking forthwith, individually and in concert with the other Parties, such ac-
tion as it deems necessary, including the use of armed force, to restore and
maintain the security of the North Atlantic area.” Also, in accordance with the

32 Also known as TIAR or the Rio Pact. Signed by representatives of 21 American countries, it
entered into force on 3 December 1948. The main provisions of the Treaty concern the defence
of Member States against attack. It specifies the types of threats that include armed attack,
threat to peace or security, conflict on the continent or elsewhere.

¥ The Alliance’s provisions entered into force on 24 August 1949 under the international agree-
ment signed on 4 April 1949. Initially, the organization was to provide military defence against
the Soviet Union (USSR). It formed part of maintaining a strategic balance between the eastern
and western worlds. The Alliance currently consists of 28 countries.

3 Under the treaty, the Southeast Asia Treaty Organization was established as a military-po-
litical organization. The purpose of establishing organizations of this nature was the need to
contain the influence of China and the USSR in South and East Asia, manifesting in communist
ideology. The aim of the organization was to ensure security in the region and peaceful resolu-
tion of disputes.

33 I was one of the few international agreements of a bilateral nature. It was signed on 24 Febru-
ary 1955 between Turkey and Iraq. The primary aim of the agreement was to prevent the spread
of communist ideology in the Middle East. Very quickly, other countries acceded, including the
UK, Pakistan, Iran.

3¢ The Warsaw Pact, signed on 14 May 1955 in Warsaw, with the dominant position of the So-
viet Union, was one of the most important political and military agreements in post-war history,
alongside the North Atlantic Alliance. The Joint Military Command was based in Moscow.
The Warsaw Pact existed until July 1991. The alliance consisted of the following countries:
Soviet Union (USSR, Union of Soviet Socialist Republics), People’s Republic of Albania, Peo-
ple’s Republic of Bulgaria, Czechoslovakia Socialist Republic, German Democratic Republic
(GDR), Polish People’s Republic, Romanian People’s Republic, Hungarian People’s Republic.
It was intended as a response to the establishment of the North Atlantic Alliance in 1949.

37 Journal of Laws of 2000, No. 87, item 970.
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provisions of Article 4% of the Warsaw Pact, “In the event of an armed attack
in Europe on one or more of the States Parties to the Treaty by any State or
group of States, each State Party to the Treaty shall, in the exercise of the right
of individual or collective self-defence, in accordance with Article 51 of the
United Nations Charter, afford the State or States so attacked immediate assis-
tance, individually and in agreement with the other States Parties to the Treaty,
by all the means it considers necessary, including the use of armed force. The
States Parties to the Treaty shall consult together immediately concerning the
joint measures necessary to restore and maintain international peace and secu-
rity. Measures taken under this article shall be reported to the Security Council
in accordance with the provisions of the United Nations Charter. These meas-
ures shall be discontinued as soon as the Security Council takes the necessary
action to restore and maintain international peace and security.” As it can be
concluded, the two opposing political and military blocs have formed alli-
ances based on a common legal provision and UN membership. Moreover,
both the former Soviet Union and the US were permanent members of the UN
Security Council. The literature on the subject used to point to the danger as-
sociated with the fact that states sought to ensure their security by establishing
political and military systems and organizations. It is significant that during
the Cold War a security deficit arose, which was filled by the development of
procedures entailing an arms race, which in turn were to ensure the security of
citizens of member states of the agreements. The pursuit of security entailed
(mainly in the case of the Eastern Bloc, which also included Poland) a very
strong emphasis on issues related to internal security and a significant increase
in the role of the state and its organs vis-a-vis its own citizens. In particular, an
increase in the role played by the intelligence, counterintelligence, police, mil-
itary intelligence and counterintelligence and border services can be observed
during the Cold War period. This was related to potential threats from the
opposing political and military bloc, as well as the striving to limit the influ-
ence of other ideologies. At the same time, state authorities sought to control
all activities that were incompatible with the policy of a particular country.
It is worth noting that despite the intensity of arms race during the Cold War,
ideological confrontation, the utmost threat of World War III (the Cuban crisis
in October 1962), it was possible to avoid a confrontation of a military nature

3% Journal of Laws of 1955, No. 30, item 182.

3 This was largely the case for the eastern bloc’s societies. It was typical that uprisings against
the authorities, or revolutions, were suppressed by military force or with the use of Warsaw
Pact troops (Hungary 1956, Czechoslovakia 1968). However, it cannot be stated that the phe-
nomenon of the strengthening of the role of state services did not occur in the USA. In the
1950s, a very common phenomenon was McCarthyism, which can be characterised as targeted
political action using various means, often harsh (brutal interrogation methods), to fight the
communist threat. The target of these actions carried out by US security services were Ameri-
can citizens.
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between the US and the USSR. This was due to the instruments allowing the
maintenance of internal security in international relations. The drive to slow
down the pace of arms race, the disarmament and détente in the 1970s and
1980s was the result of institutionalised activities aimed precisely at keeping
international peace and security. The UN played a major role in this process,
with the conclusion of the most important disarmament agreements (except
for SALT). Also, the launch of a security dialogue in international relations
within the framework of the Conference on Security and Cooperation in
Europe,* with an enormous intellectual potential of researchers and analysts,
contributed to raising awareness, overcoming divisions and the process that
led to the final end of the Cold War in the early 1990s.*! The moment of the
end of the Cold War coincided with the dissolution of the USSR, and with
it, the risk of the outbreak of global conflict vanished. Geopolitical changes
in Europe, covering also the USSR, have made the phenomenon of competi-
tion between the “east” and the “west” no longer relevant. Indeed, new phe-
nomena have emerged (terrorism) or escalated (cross-border organised crime,
cyberterrorism, trafficking in weapons of mass destruction) which replaced
the threats associated with cold war politics. Both in world literature and in
Polish literature, the system of threats is referred to as asymmetric or hybrid
threats. According to M. Madej, asymmetric threats relate to a threat posed in
conflict by a party which has much less potential than the adversary and thus
uses methods, means and techniques that are different from the standard ones,
routinely used and considered acceptable. In this sense, asymmetric threats
include four main categories: international terrorism, organised crime, espe-
cially cross-border crime, the use of weapons of mass destruction by non-state
actors, the hostile use of information technology [Madej 2012, 80-85].

7. UN CONVENTIONS AS A SOURCE OF COUNTER-TERRORISM
LAW IN THE EUROPEAN UNION

Currently, the most serious threats to the internal security of democratic
states, not only in EU, are the activities and functioning of terrorist organiza-
tions, which cover with their operations all countries of the world. The largest
forum for cooperation in the field of countering terrorist threats is the UN,
which has adopted more than a dozen anti-terrorism conventions since 1963.
It is worth mentioning that international terrorism has been the subject of the

40 The Conference on Security and Cooperation in Europe (CSCE) functioned until 1995 as
a platform for dialogue between the two opposing blocs during the Cold War. Since 1995, the
CSCE has taken an institutionalised form of a political organization as the Organization for
Security and Cooperation in Europe. It has currently 57 member states, including those from
Europe, Asia and North America (USA and Canada).

41 See more Krukowski, Potrzeszcz, and Sitarz 2016; Czaputowicz 2003.
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work of the international community since 1934, when the League of Nations
drafted a convention on the prevention of terrorism. However, this conven-
tion has never entered into force. All these international agreements define
the type of terrorist activity, impose on states the requirement to penalise
criminal acts, the states are obliged to establish jurisdiction over the perpetra-
tors of these acts. The most important ones are the following: 1) Convention
on Offences and Certain Other Acts Committed on Board Aircraft signed in
Tokyo on 14 September1963 (signed by Poland on 14 September 1963, en-
tered into force in relation to Poland on 17 June 1971), 2) Convention for
the Suppression of Unlawful Seizure of Aircraft signed in The Hague on 16
December 1970 (signed by Poland on 16 December 1970, entered into force
for Poland on 20 April 1972), 3) Convention for the Suppression of Unlawful
Acts Against the Safety of Civil Aviation, done in Montreal on 23 September
1971 (signed by Poland on 23 September 1971, entered into force for Poland
on 27 February 1975) [Konaszczuk and Tokarski 2014, 30-35]; 4) Convention
on the Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents, adopted in New York on 14 December
1973 (Poland signed it on 7 June 1974, it entered into force with respect to
Poland on 13 January 1983); 5) International Convention against the Taking
of Hostages adopted in New York on 18 December 1979 (signed by Poland on
18 December 1979, entered into force in relation to Poland on 26 June 2000);
6) International Convention for the Suppression of the Financing of Terrorism
was signed in New York on 9 December 1999; 6) International Convention
for the Suppression of Terrorist Bombings was adopted in New York on 15
December 1997 (signed by Poland on 15 December 1997, entered into force in
relation to Poland on 04 March 2004); 7) Convention on the Marking of Plastic
Explosives for the Purpose of Detection was signed in Montreal on 1 March
1991 (entered into force for Poland on 25 November 2006); 8) Convention
on the Physical Protection of Nuclear Material was opened for signature on 3
March 1980 (Poland signed it on 6 August 1980, the Convention entered into
force for Poland on 8 February 1987); 9) International Convention for the
Suppression of Acts of Nuclear Terrorism of 13 April 2005; 10) Convention for
the Suppression of Unlawful Acts Against the Safety of Maritime Navigation
of 10 March 1988 (signed by Poland on 10 March 1988, entered into force
for Poland on 1 March 1992); 11) Protocol for Suppression of Unlawful
Acts Against the Safety of Fixed Platforms Located on the Continental Shelf
of 10 March 1988 (signed by Poland on 10 March 1988, entered into force
for Poland on 1 March 1992) [Drzazga 2009, 15-23]. Among the most im-
portant terrorist organizations in the light of reports by the CIA** and the
US Department of State* operating worldwide are: Abu Sayyaf (Father of

2 Central Intelligence Agency, report at: http://www.cia.gov/ [accessed: 21.12.2020].
# See http://www.state.gov/j/ct/rls/other/des/123085.htm [accessed: 21.12.2020].
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Swordsmith) [Izak 2015, 15], Al-Adl wa al-lhsane (Justice and Spirituality)
[ibid., 20], Da Afghanistan Islami Amarat (Islamic Emirate of Afghanistan)
[ibid., 22], Aktivna Islamska Omladina (Active Muslim Youth) [ibid., 37],
Allah in Partisi (Turkish Hezbollah) [ibid., 43], Amal (Lebanese Resistance
Regiments) [ibid., 46], Ansar al Islam (Supporters of Islam) [ibid., 54], Ansar
as Sunna (Supporters of Tradition) [ibid., 60], Boko Haram (Western civili-
zation is forbidden) [ibid., 69], Darum Arqam (Argam House/Land) [ibid.,
76], Dawlat al Iraq al Islamiyya (Islamic State of Iraq) [ibid., 81], Jaish e
Mohammad (Muhammad Army) [ibid.], Jaish al Mahdi (Mahdi Army) [ibid.],
Hamas (Islamic Resistance Movement) [ibid., 102], Hezbollah (Party of
God) [ibid., 240], Al Qaeda (Base) [ibid., 307], Sipah e Mohammad Pakistan
(Pakistani Army of Muhammad) [ibid., 443], Tenzim al Qaeda fi Jazirat al
Arab (Al Qaeda’s Organization on the Arab Peninsula) [ibid., 473]. These are
just examples of the most influential radical organizations. These organiza-
tions are very well prepared to carry out hybrid activities in any part of the
globe, and according to Krzysztof Izak they belong to Islamist movements.**

FINAL CONCLUSIONS

From the point of view of the subject matter under consideration, the fol-
lowing conclusions can be formulated: a) the legal basis for the establishment
of the European Communities did not contain normative legal regulations cov-
ering the sphere of security; b) negative social phenomena, in practice, forced
the need for legal regulation of internal and international security; ¢) the con-
solidation of the area of security by the Maastricht Treaty and the Amsterdam
Treaty contributed to the influence on the harmonization of this sphere with
the norms of international law; d) the Union’s failures on the international
plane in the field of security was due to the Union having no formal status as
a subject of international law. Taking into account the above conclusions, it
should be emphasized that until now the direction of normative solutions in
the international sphere has been determined by the UN system — thus creating
security guarantees for the future. Thus, due to the lack of identification with
the raison d’etre by citizens in the EU and the still existing inability to choose
effective measures to combat the threat of terrorism, it is subject to the control
of international law norms.
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Abstract. The article presents the results of empirical research devoted to the motivation for
serving as a lay judge of the Supreme Court of the Republic of Poland. The social factor was
introduced into the Polish legal system under the Act of December 8th, 2017 on the Supreme
Court. Public discourse has pointed to the legislature’s intent to provide broader, social legiti-
macy to the Supreme Court. The participation of the social factor is envisaged in the follow-
ing proceedings: disciplinary and extraordinary appeal. The empirical study consisted in the
Supreme Court lay judges filling a survey, which included a series of questions — mainly closed
ones — concerning their motivation for holding the office, their management style, the way
they work in a group, the role of rewards and reinforcements, but also their opinions on their
functioning in the Supreme Court, their sense of satisfaction with their work, and their possi-
ble proposals for changes in the existing regulations. The article consists of a theoretical part,
devoted to the legal regulations concerning the institution of lay judges of the Supreme Court,
a discussion of the methodology of the study, its results and final conclusions. The authors only
present and discuss the obtained results, without evaluating the legitimacy of introducing the
social factor into the judicial process at the level of the Court of Cassation from the perspec-
tive of the theory and philosophy of law or the science of management and quality. The aim of
the study was to examine the social attitudes of people who decided to run for the position of
a lay judge of the Supreme Court and were sworn in after successfully passing the induction
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procedure. The analysis is interdisciplinary. The study was prepared with the participation of
researchers representing a number of disciplines in the field of social sciences: economics, law,
management and quality sciences and psychology.

Keywords: lay judges, Supreme Court, motivation, law, society
INTRODUCTION

In the majority of the democratic states governed by the rule of law project
participation of the so called social factor in dispensing is being projected.
The general science of legal theory understands dispensing justice as the pro-
cess of applying the law resulting in particular decisions decisive in terms of
individual laws, rights and obligations. The extent of the category of cases
to which the social factor applies is usually very diverse. However, as rule,
participation of citizens in executing and dispensing justice is associated with
proceedings in which the so called decisions on the substance of the case
are being made. This is understood as the court determining facts within the
framework of the proceedings to take evidence in order to qualify the findings
into an appropriate legal norm with the goal of drawing the aforementioned
particular and individual consequences from a given entity. Participation of
the social factor consists in expanding the catalogue of verdicts and values
taken into consideration within the framework of hearing the evidence. With
increasing frequency social participation in executing authority, including ju-
dicatory authority, is being treated as a component of a law-observing state
which should act efficiently as well as justly and therefore the law should be
applied by the judicial system in the same efficient and just manner. Fulfilling
both these premises jointly as a goal and value in on itself is a prerequisite for
considering the state to be governed by the rule of law [Czarnek 2018, 83].

For this reason participation of citizens in appeal proceedings (within the
framework of a second instance court) is usually severely restricted or not
projected within the framework of civil and criminal procedures. In case of the
latter it is being recognized that the social factor may be substantial in terms
of sensitizing the adjudicating panel in regards to applying a penalty to an ap-
propriate extent. In general terms, higher requirements regarding professional
legal knowledge at the stage of the second instance proceedings program-
matically exclude participation of the social factor at this particular stage of
case proceedings. It is being accepted that participation of non-professional
entities in the process of executing law is dysfunctional if a given procedure
accepts only the legal control over adjudication at the stage of an appeal or
extraordinary (cassation) instance. In other terms, additional social legitimiza-
tion of the adjudication is possible only within the framework of the examina-
tion proceedings (when facts are being determined) and not during the appeal
proceedings, particularly the proceedings during which only the legal control
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over the already proclaimed verdict concerning application of law is being
realized.

In Poland, along with adoption of the new Act on the Supreme Court' a so-
cial factor in the form of Supreme Court Lay Judges has been introduced into
the court’s practice regarding rulings [ Grajewski 2018, 609-20; Szmulik 2018,
42-51; Otreba 2018, 45-52; Dudek 2018, 5-15]. The effective regulations
project limited participation of lay judges in proceedings regarding dispens-
ing justice but do not allow lay judges to participate in the resolution-making
activities of the Court of Cassation. The Act on the Supreme Court projects
participation of the Supreme Court lay judges only in the proceedings regard-
ing control over or performance of the examination proceedings. As of the day
of publishing of this paper such elements occur only within the framework
of the operations of the so called “new chambers” of the Supreme Court, i.e.
the Disciplinary Chamber and the Extraordinary Review and Public Affairs
Chamber.? Therefore such form of inclusion of the social factor fulfils the
doctrinal requirements of the social factor participation in the aforementioned

' Act of 8 December 2017 on the Supreme Court, Journal of Laws of 2018, item 5 [hereinafter:
SC Act or AoSC]. Adoption of the new act proceeded in the atmosphere of strong political and
social resistance. Initially, in the summer of 2017, the draft of the new Act on the Supreme
Court was presented by the parliamentary majority The new act largely departed from the con-
stitutional tradition of the Polish Court of Cassation, primarily by transferring the majority of
the Supreme Court judges appointed under the simultaneously adopted act on National Council
of Judiciary into inactive status. On the grounds of this act the term of the First President of the
Supreme Court explicitly defined in the Constitution has also been interrupted. According to
the parliamentary majority such reform was effected on the grounds of, among other factors,
Article 180(5) of the Constitution of the Republic of Poland which stipulates that a judge can be
transferred into inactive status with full emolument in the instance of alteration of court system
(with no explicit definition of this expression in the Polish doctrine of law). The political oppo-
sition and, partially, the community of judges indicated that this provision has been interpreted
in isolation from the remaining normative contents of the Constitution, in particular with omis-
sion of Article 180(1), e.g. the general normative expression concerning the regulation indicat-
ing that judges are irremovable from office. Ultimately the President of RP vetoed the act (and
simultaneously legalized election of the new National Council of Judiciary) and, subsequently,
submitted own draft of the act on the Supreme Court which was adopted without major contro-
versies and is still binding as of today. The act largely copies the previously introduced solu-
tions. However, completely new solutions have been introduced including establishing two new
Supreme Court Chambers staffed with the judges appointed under the new National Council
of Judiciary. The judges whom were to be retired on the grounds of the previous draft continue
to adjudicate as this aspect of the reform has been dropped. The previous First President of the
SC (prof. Gersdorf) stepped down from the office in the May of 2020 in accordance with the
conclusion of the 6-year term stipulated in the Constitution.

2 As of the day of writing of this paper several rulings concerning the SC Disciplinary Chamber
have been made by the Court of Justice of the European Union, the European Court of Human
Rights and Polish Constitutional Tribunal, among which we should emphasize the Court of
Justice of the European Union resolution of the 14th of July 2021, ref. no. C-204/21, CJEU
ruling of the 15th of July 2021, ref. no. C—719/19, Constitutional Tribunal ruling of the 14th of
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examination proceedings or in such proceedings where examination of facts is
subject to review as a result of the call for extraordinary review.

However, introduction of lay judges into the Court of Cassation has been
treated by the significant part of the Polish legal community as a controversial
move. It has been indicated that there is no place for participation of the social
factor in the supreme judiciary body of Poland, particularly in the judicial
supervision body. Lay judges were selected by the upper house of the Polish
parliament at the date of their appointment (for a term of 4 years which was
later extended to the 31st of December 2022 but only for the SC lay judges
of the first term). This selection proceeded in the atmosphere of media pres-
sure on the candidates (several persons resigned). The draft of the Act on the
Supreme Court did not present specific arguments for move such significant
and innovative for the continental legal culture as introduction of the social
factor into the Court of Cassation. Rare voices of representatives of the legal
community postulated that the Constitution of the Republic of Poland projects
participation of the social factor in the operations of the judicial system and
does not present any restrictions in this regard [Szczucki 2021, 339-41].2

Currently the SC lay judges adjudicate since the day of taking the oath, i.e.
the 30th of May 2019. Apart from several rare examples this institution — dis-
tinct from the common court lay judges — has not been a subject of analytical
works, not in the Polish legal science nor in the associated disciplines [Basa
2020, 85-100]. As of today no empirical studies on this subject have been
conducted in terms of legal sciences or management and quality sciences.
The goal of this work is discussing results of the empirical studies performed
among the SC lay judges concerning motivation behind taking this position.
The work has been divided into three substantive parts: presentation of the
normative regulations concerning the SC lay judges, discussing methodology
of the studies and analysis of the results.

2. NORMATIVE REGULATIONS BINDING THE SC LAY JUDGES

The office of a Supreme Court lay judge is primarily regulated by the stip-
ulations of chapter 6 (Articles 59—71) and chapter 11 (Articles 126—127) of
the Act on the Supreme Court as well as the ordinance of the President of RP
of the 29th of March 2018 concerning selection, composition, organizational
structure, mode of operations and detailed tasks of the Supreme Court Board

July 2021, ref. no. P 7/20, the European Court of Human Rights ruling of the 22nd of July 2021
in Reczkowicz v. Poland case 43447/19.

3 Article 182 of the Constitution of the Republic of Poland: Participation of citizens in the ad-
ministration of justice is defined by the act; Act of 30 March 2021 concerning changes in the
act on the Supreme Court, Journal of Laws item 611, Article 1(1).
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of Lay Judges issued on the grounds of the Article 70(3) of the Act on the
Supreme Court. This executive act defines operations of the Board of Lay
Judges of the Supreme Court and constitutes an equivalent of the ordinance
of the Minister of Justice of the 31st of January 2006 concerning selection,
composition, organizational structure, mode of operations and detailed tasks
of the Board of Lay Judges applying to the lay judges adjudicating in com-
mon courts of law. However, it must be taken into consideration that in case
of the issues not regulated under the Act on the Supreme Court the provisions
of Part IV, chapter 7 of the act of the 27th of July 2001 apply to lay judges of
the Supreme Court — the law on common court system regarding lay judges.*

In accordance with the Act on the Supreme Court the Supreme Court Lay
Judges participate in examination of extraordinary appeals and, partially, in the
disciplinary proceedings. Therefore, as indicated previously, lay judges adju-
dicate only within the framework of operations of the so called “new” cham-
bers of the Supreme Court: the Disciplinary Chamber and the Extraordinary
Review and Public Affair Chamber. As a rule, in case of the proceedings in
which SC lay judges participate, the adjudication is being delivered by a panel
consisting of two Supreme Court Judges and as single Supreme Court lay
judge (Article 59(2) of the Act on the Supreme Court).

In compliance with requirements of the Act on the SC only persons meet-
ing the following requirements can serve as Supreme Court Lay Judge (Article
59(3) of the Act on the Supreme Court): 1) possess solely Polish citizenship
and fully exercises his or her civil and civic rights; 2) are of impeccable char-
acter; 3) are at least 40 years of age; 4) at the day of being selected are un-
der the age of 60; 5) owing to physical soundness are capable of serving as
a Supreme Court lay judge; 6) have at least secondary or vocational secondary
education.

Therefore the legislator forgoes not only the legal education requirement
but the tertiary education requirement in general. As far as forgoing the former
is understandable the latter raises doubts. Lack of legal education is typical of
the social factor. However, it must be emphasized that it is only a lack of legal
education requirement and ultimately persons possessing legal education en-
tered the group of the first-term Supreme Court lay judges. In courts the social
factor is not a professional component of the composition of judiciary in this
understanding that the role of the social factor is not to assess interpretation,
application or determination of a legal consequences apart from the discre-
tionary powers requiring life experience to the extent compliant with the dis-
cretionary powers imparted on the bodies exercising these powers by the leg-
islator (e.g. adjudicating extent of penalty within the framework of the system
of applied sanctions). Within the framework of discretionary powers we may

4 Journal of Laws of 2020, item 2072; Journal of Laws of 2021, item 154; Journal of Laws of
2018, item 653; Journal of Laws of 2006, No. 23, item 174.
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distinguish open and confidential powers [Ura 2016, 511-28; Leszczynski
2004, 4647, Kotowski 2014, 69-70]. The role of the social factor is not to
provide additional information regarding interpretation and application of law
— the role of reasoning within the framework of application of legal norms to
individual cases is reserved for a professional entity — a judge who possesses
specialist education and authorization to hold this office. In turn, the social
factor represented by a lay judge is to serve in court as a supplementary source
of sensitivity and tact regarding social and customary norms in regards to
theses premises of application of law which emerge in the process of applying
legal regulations to individual cases. This occurs only at the stage of estab-
lishing facts and, as already indicated, within the framework of the judicial
discretionary powers imparted by the legislator. The issue whether the social
factor is authorized to engage in the considerations regarding a variant of judi-
cial discretionary powers in the form of interpretative discretionary powers is
contested. However, because defining the meaning of such expressions occurs
jointly through application of life experience and social standards the affirma-
tive answers appears to be acceptable.

However, as already indicated, forgoing the prerequisite of the Supreme
Court lay judges possessing tertiary education is controversial. Admittedly,
a lay judge in order to meet his obligations required by the role discussed
above does not need a particular tertiary education but on the level of the
Supreme Court introduction of such requirement would be beneficial to estab-
lishing legitimacy of the Supreme Court institution.

On the grounds of the decision made by the legislator a Supreme Court
lay judge is to act as a classical, non-professional social factor which as a full
member of the adjudicating panel introduces an advisory voice into the cases
in which the need arises for assessment and a certain degree of review over in-
terpretation of facts in the examined case. This assessment is further bolstered
by Article 60 of the Act on the Supreme Court in which premises prevent-
ing taking the office of a Supreme Court lay judge are listed. Among these
premises performing legal professional work or being employed in institu-
tions of public administration is indicated. Therefore persons performing the
following occupations or employed at the following positions cannot serve as
a Supreme Court lay judge: a person employed at the Supreme Court or other
courts or prosecutor’s office, an employee of bodies issuing verdicts which
may be relegated to be reviewed in the course of court proceedings, a person
who is a lay judge in a common court of law or a military court, is a police
officer or is employed at services persecuting offences or felonies or in institu-
tions rendering services to central state authorities, works in a profession over
which the Supreme Court has jurisdiction in disciplinary cases, is a solicitor,
a legal counsellor, a notary public or a judicial assistant for these legal occu-
pations, is a clergyman, a soldier (only when remaining in active service), an
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officer of the prison service, a deputy, a senator, a Member of the European
Parliament, a municipality, county or province counsel or a person who was
employed at or cooperated with the state security bodies or is a member of
a political party.

The number of SC lay judges has not been determined by the legislator.
The Supreme Court Board composition is being determined on the grounds
of the demand for judicial functions (Article 61(1) of the Act on the Supreme
Court) — as of the day of writing of this paper thirty two SC lay judges of the
first term were sworn-in. Supreme Court lay judges are being selected by the
Senate in the open voting for a term of 4 calendar years following the year
in which the lay judges were selected. The office of the Supreme Court lay
judge elected during the ongoing term expires along with expiration of term
of the whole of Supreme Court lay judges (with the exception of the first-term
lay judges whose term, owing to late swearing-in and limited performance of
obligations due to the COVID-19 pandemic, has been extended by one year).
It is worth to take note that in order to ensure continuity of the Supreme Court
composition the legislator indicated in Article 61(5) of the Act on the SC that
the selection of the Supreme Court lay judges is to take place at the latest in
the October of the calendar year in which the term of the current Supreme
Court lay judges expires.

The submissions for candidates for the position of a Supreme Court lay
judge (submitted to the President of the Senate) can be submitted by associa-
tions, other professional and social organizations registered on the grounds
of separate provisions, with the exception of political parties, and by at least
100 citizens enjoying full suffrage rights, by the 30th of June of the calendar
year during which the term of the current Supreme Court lay judges expires
(Article 62(2) of the Act on the Supreme Court).

The Supreme Court lay judges selected by the Senate are sworn into office
by the First President of the Supreme Court and take the following oath: “As
a lay judge of the Supreme Court I solemnly swear to serve the Republic of
Poland faithfully, uphold the rule of law, dutifully fulfill obligations of a lay
judge, adjudicate in compliance with legal provisions and principles of equity,
impartially and in concord with my conscience, to protect information confi-
dential under the law and in my conduct to follow principles of dignity and in-
tegrity.” The person taking the oath may conclude it with the phrase: “So help
me God” and refusal to take the oath is equal to renouncing the position of the
Supreme Court lay judge. Following the swearing-in Supreme Court lay judg-
es are entered into the list of the Supreme Court lay judges and only after that
they may be designated to adjudicate. Each time the term of a Supreme Court
lay judge begins with a compulsory training regarding extraordinary appeal
and disciplinary proceedings (Article 63(6) of the Act on Supreme Court).
The act does not stipulate whether the training is to be conducted by the First
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President of the SC before or after accepting the oath. However, the systemic
interpretation of Article 63(5—6) of the Act on the SC suggests that the training
is being organized after swearing-in and therefore, following entering SC lay
judges into the list. Refusal to take the oath is equated with renouncing the po-
sition of a Supreme Court lay judge (Article 63(4) of the Act on the SC) which
is a further argument for organizing such training after accepting the oath.

In terms of adjudication lay judges are independent, sovereign and hold, as
a rule, rights equal to the rights of career judges of the Supreme Court (Article
67(1) o the Act on the SC). The Supreme Court lay judge cannot preside over
the proceedings and deliberations nor can he effect the actions of a judge out-
side of the hearing (Article 67(2) of the Act on the SC), a provision which, de
facto, boils down to the prohibition on taking any administrative actions apart
from the very action of adjudicating within the framework of the judiciary
panel.

Lay judges of the Supreme Court do not receive permanent emolument.
Similarly to the common court lay judges the lay judges of the Supreme Court
are entitled to subsistence allowance and reimbursement of travel and accom-
modation costs on the grounds of the regulations established for common
court judges (Article 69 of the act on SC). In turn, for performance of tasks
in court each Supreme Court lay judge receives pecuniary compensation the
amount of which for 1 day of serving as a Supreme Court lay judge is equal
to 5% of the average national salary as defined in the previous calendar year
(Article 68(2-3) of the Act on the SC). Among the tasks entitling a lay judge
of the Supreme court to receive subsistence allowance the legislator lists: par-
ticipation in proceedings or sitting, participation in deliberations concerning
the sentence, preparing justification, participation in compulsory courses or-
ganized by the First President of the Supreme Court or participation in session
of the board of the lay judges of the Supreme court provided that a lay judge
was selected to participate in such session. This provision has roused doubts
among the legal community since its implementation® and the whole system
for compensating SC lay judges incites certain practical complications. The
primary issue is the wording of Article 68(2) of the Act on the SC which lists,
among other obligations, preparing a justification — a task which cannot be
performed by a SC lay judge (the rule is that a justification is being prepared
by a professional factor as confirmed by e.g. para. 106(1) of the Supreme

5 In accordance with para. 106(1) of the Ordinance of the President of RP of 29 March 2018
Supreme Court Regulation (Journal of Laws item 660): justifications are being prepared by
a Judge-Rapporteur. Therefore a lay judge cannot receive a pecuniary compensation for prepar-
ing a justification indicated in Article 68(2) of the Act on the SC because a lay judge does not
participate in preparing a justification and instead signs the justification or prepares a separate
opinion. As it has already been indicated Article 67(2) of the Act on the SC stipulates that a SC
lay judge does not perform any tasks outside of a trial.
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Court regulations which indicates that the justification for the adjudication is
being prepared by a Judge-Rapporteur). The system of compensating SC lay
judges is modeled after its equivalent effective in common courts whereas
the majority of the SC lay judges are persons residing outside Warsaw, the
residence of the Supreme Court. In these circumstances the subsistence allow-
ances and compensations as defined in the amount projected by the legislator
do not provide adequate emolument and compensation to SC lay judges for
the amount of time and work resulting from the necessity of commuting to
the Supreme Court in order to perform adjudication tasks on site. It should
be further noted that as a rule a SC lay judge may be assigned to participate
in proceedings in the extent not exceeding 20 days per year but this amount
can be increased by the First President of the Supreme Court only due to sig-
nificant reasons, particularly due to necessity of concluding the trial in which
this particular SC lay judge participates (Article 68(1) act on SC). The subject
literature also indicates that “All other tasks performed by a lay judge do not
constitute a premise for paying compensation. The grounds for paying com-
pensation consist in the lay judge not retaining the right for compensation
for the period of absence from work. The lay judge retains only the right to
other benefits resulting from employment [...]. On the grounds of a judicial
decision it has been indicated that owing to his obligations a lay judge is not
subject to national retirement insurance. There are also no grounds for quali-
fying the period of service as a lay judge as a contribution period (verdict of
the Administrative court in Szczecin of 27th of June 2013, III AUa 100/13,
Lex no. 134229)” [Szczucki 2021, 370-72].

An issue which may constitute a subject of a separate discussion is the
Board of the Lay Judges of the Supreme Court — a body which is an equiv-
alent of similar bodies in common courts of law. The Act on the Supreme
Court only stipulates that the obligations of the Board include, in particular,
improving quality of work of the Supreme court lay judges and represent-
ing lay judges as well as stimulating educational activities of the Supreme
Court lay judges among the society (Article 70(2) act on SC). The detailed
regulations, structure and mode of operations of the Board are defined by the
president in an executive act. In accordance with para. 6(3) of the ordinance
on the Board the meetings of the Board are to take place not less frequently
than once per quarter or more frequently if need be. This means that the law
giver considered the continuity of Board’s operations the meetings of which
should be summoned evenly throughout the year, at least once per quarter. The
purposefulness of making the premises of the Supreme Court available and
reimbursing the costs to members of the Board are left to be assessed by the
First President of the SC who makes the SC premises available to the Board
for the purpose of organizing a session of the Board (para. 11(1) of the ordi-
nance on the Board) and therefore has the opportunity to verify the validity of
summoning the Board more frequently than once per quarter.
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In accordance with para. 10 of the ordinance on the Board the tasks of the
Board include representing Supreme Court lay judges, engaging in actions
aimed at improving quality of work of the SC lay judges and stimulating edu-
cational activity of the Supreme Court lay judges among the society, present-
ing to the First President of the Supreme Court and Presidents of the Supreme
Court leading the works of the Disciplinary Chamber and the Extraordinary
Review and Public Affairs Chamber propositions regarding training neces-
sities for the lay judges, cooperation with the First President of the Supreme
Court in regards to the tasks aimed at dismissing a Supreme Court lay judge,
expressing opinions on the issues submitted by the First President of the
Supreme Court or Presidents of the Supreme Court leading the Disciplinary
Chamber or the Extraordinary Review and Public Affairs Chamber as well as
passing to these entities information regarding activities of the Supreme Court
lay judges upon request.

In conclusion it must be indicated that a Supreme Court lay judge pos-
sess a strong guarantee of sovereignty and can be dismissed only under the
circumstances projected in the act. Article 65 of the Act on the Supreme Court
stipulates that a Supreme Court lay judge cannot be assigned to serve only in
the case of revelling circumstances which prevent his selection, commence-
ment of proceedings aimed at dismissing a Supreme Court lay judge — until
the Senate makes the decision regarding dismissal, in the event of instituting
criminal proceedings against a Supreme Court lay judge for an intentional
offence prosecuted by public indictment or for fiscal offences — until the case
has been legally settled. Article 166(2) of the Law on the common courts sys-
tem, applied under Article 71 of the Act on the Supreme Court, stipulates that
a Supreme Court lay judge may be dismissed by the Senate upon the notion of
the First President of the Supreme Court in the event of not meeting his obli-
gations, displaying conduct detrimental to dignity and legitimacy of the court
or inability to perform obligations of a lay judge.

In summary, the Supreme Court lay judges enjoy a status different to the
lay judges adjudicating in common courts of law as a result of a different
mode of appointment, placement of a Supreme Court lay judge in the body of
judicial power which ensures compliance with law and uniformity of judicial
decisions of common and military courts (Article 1(1)(a) of the act on SC) and
participation in the process of legal application of law on the level of the Court
of Cassation in the proceedings of exceptional importance for legal protection,
i.e. within the framework of extraordinary appeal and disciplinary claims.

2. RESEARCH METHODOLOGY

The goal of this paper is to discuss the results of the empirical studies con-
ducted among the lay judges of the Supreme Court concerning their motivation
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to take and serve in the position of a lay judge. This work is based on the inter-
pretative paradigm based on the premise of instability and relativity of social
reality in which the role of a researcher is to understand and interpret social
phenomena from the point of view of an organization [Burrell and Morgan
1979, 28; Kociatkiewicz and Kostera 2013, 12; Kostera 2003, 15-16].

The research problem has been formulated into a question: What factors
influence motivation of the Supreme Court lay judges to serve in this position?
The following specific questions correspond with the research problem: What
are the sources of motivation for the SC lay judges? How the SC lay judges
perceive own activities in the context of satisfaction drawn from their work?
What management style the SC lay judges prefer? Do lay judges recognize the
necessity of introducing changes into functioning of the SC lay judge office on
the grounds of own experiences?

Owing to selection of the inductive methodology based on empirical infer-
ring research questions were posed instead of hypotheses [Jemielniak 2012,
11; Kostera 2005, 12].

Authors studied opinion of the SC lay judges through a survey question-
naire which served to explore issues regarding motivation. The utilized re-
search tool is not standardized but in authors’ view it is adequate to the es-
tablished scope of analysis and enables providing an answer to the presented
research problem. The survey included both open and closed questions. The
goal of the study was to explore the indicated scope of research; the study was
not quantitative in character. The study consisted of the analysis of the man-
ner in which a given reality is being perceived by the subjects of the study and
thus corresponded with properties of a qualitative study. The survey question-
naire was used to procure data and its main goal was to assess experience of
members of the organization, in this case lay judges of the Supreme Court,
an act which enabled holistic study of the researched phenomenon. The goal
of the study utilizing the survey questionnaire was to expand the knowledge
regarding motivations of the SC lay judges to serve in this position. Thirty two
lay judges adjudicate in the Supreme Court, of which 11 individuals partici-
pated in the study. Participation in the study was voluntary and anonymous.
The majority of the questions concerned the motivating factors and preferenc-
es regarding exercising this function. The survey consisted of 45 closed ques-
tions and 4 open questions. In case of the closed questions the answers were
given on a scale which was used by the respondents to asses own conduct in
accordance with the assessment scale (1 — completely untrue; 2 — rather un-
true; 3 — untrue to a slight degree; 4 — true to a slight degree; 5 — rather true;
6 — completely true). The open questions presented respondents with an op-
portunity of unrestricted expression.
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3. ANALYSIS OF THE RESULTS

On the grounds of the survey questionnaire authors drew the conclusions
concerning motivation and approach of lay judges towards the performed ser-
vice. The results are presented in order beginning with the statements the re-
spondents indicated as the most true. The arithmetic means calculated on the
grounds of the values assigned by the respondents are provided in parentheses.

The respondents claim that they are characterized by consequence in pur-
suing goals (5.82), find rational arguments appealing (5.82) and are eager to
acquire new knowledge (5.82). Furthermore, the respondents do not fear ex-
pressing an opinion different than the group (5.73) or admitting that they were
mistaken (5.73). For a majority of the respondents their work should be inter-
esting (5.64). They are motivated by willingness to serve the society and per-
ceive their service as significant (5.64). The majority of respondents assigned
the value of 5 and 6 to their answers with a single instance of the value of 1.

The respondents declare that they do not fear taking responsibility for their
actions (5.64). In making decisions the respondents consider arguments to be
significant (5.64). In their service the respondents expect autonomy and free-
dom of decision making (5.55) and simultaneously they, in general, value the
opportunity for cooperation and coming into contact with interesting people
(5.55). Eight persons has given these statements the value of 6 with one per-
son giving them the value of 1.

It is significant for the respondents that the amount of work would be com-
mensurable to the results (5.55). The respondents are task-oriented (5.45) and
value the opportunity for individual work (5.36). In their opinion the work
should not be monotonous (5.36) and should provide the opportunity for de-
velopment (5.27). Lack of opportunities for development would constitute
a source of frustration for the respondents (5.09). The respondents define
themselves as tolerant persons (5.27).

The atmosphere at the workplace is important for the respondents (5.27).
The respondents believe that the rewards should be subject to grading and be
commensurate to achievements (5.18). The respondents believe that they cope
well with stress (5.18). They perceive themselves as empathic persons (5.09).
They consider themselves to be well-organized and plan their daily tasks in
detail (5.09). The respondents usually make decisions autonomously (5.09)
although they consider themselves good team workers (5.0). The respondents
are not bothered by rivalry in the workplace (5.0).

Furthermore, the respondents claim that they cope well with criticism (4.91)
and the opportunity to work in a team usually motivates them to act (4.91).
They consider feedback regarding their work as rather important (4.91). Time
pressure does not constitute an issue for the respondents (4.82).
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The respondents claim that they rather prefer the conciliatory style of man-
agement and cooperation (4.73) and that they are content with the manage-
ment style which assumes partnership of team members in making decisions
(4.64). When making decisions autonomously they prefer to act in a concilia-
tory manner (4.36). The respondents recognized the statement that they enjoy
working in an authoritatively managed team as rather untrue (3.18); similarly,
they consider the statement that they feel well when their superior makes deci-
sions independently to be untrue (2.64).

The respondents perceive audits and reviews as a rather natural aspect of
their work (4.64). In turn, they deemed the statement that the possibility of
their work being subjected to audit is stress-inducing to be false (2.82). The
amount of compensation for the performed work is rather significant for the
respondents (4.45). Some the respondents are motivated by rewards (4.18). In
this area disparities in the answers given were major, three persons assigned
the value of 6 to the statement, three assigned the value of 5, one the value of
4, two the value of 3, and the values of 1 and 2 were assigned by one person
each. Pecuniary rewards are significant only to a part of the respondents (4.18)
as evidenced by three persons assigning the value of 6 to the statement and
one person the value of 1.

Some of the respondents pay particular attention to prestige and status
(4.36) — 4 persons assigned the value of 6 to prestige and status whereas two
persons assigned the value of 1. The respondents consider conflicts at work-
place to be rather demotivating — four persons giving the statement the value
of 6, two persons the value of 1. The issue of praises and citations was divisive
(3.91).

In the open questions the respondents were asked what prompted them to
become a candidate for the position of the Supreme Court lay judge. The re-
spondents answered this question eagerly and explained the motivation behind
becoming lay judges. Some of the respondents were motivated by desire for
personal development, testing oneself in a new position and the willingness to
learn and acquire experience. Some of the respondents previously served as
lay judges in common courts of law.

The desire for further development for the benefit of the legal system
[Respondent 1]; Further development. In my previous term I have served as
a lay judge in a regional court [Respondent 11]; Learning [Respondent 2]; The
willingness to experience new things, to become a part of the history because
this is the first term of the Supreme Court lay judges and willingness to con-
tinue serving in the capacity of a lay judge [...] [Respondent 3].

The respondents indicated the opportunity to influence functioning of the
justice system and the decisions made therein as well as the opportunity to
share their knowledge and experience as an important motivating factor.
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The opportunity to learn how the justice system operates on the grounds of
the available files. The opportunity to express own opinion and view regard-
ing subject of the case. Agency in the decision making — the feeling that the
opinion I formulate is considered and may be meaningful [Respondent 4]; The
opportunity to change how the justice system operates [Respondent 6]; The
main motive behind me becoming a candidate was the desire to “share” my
life experience in a discipline completely different from the field I have been
acting in for more than 30 years. [ wish for the knowledge I possess, for my
personal predispositions for understanding peoples’ conduct, motivations and
acts as well as my significant empathy to become helpful there where the law
is, at times, unable to altruistically assess certain human acts [Respondent 8];
The willingness to help people and long-term social work [Respondent 9].

Among the answers given to this question voices arose regarding poor con-
dition of the Polish justice system although no specifics or detailed statements
were provided. Abysmal state of the Polish judiciary system [Respondent 7].

A notion of willingness to participate in a historical project regarding in-
troduction of the position of a lay judge into the Supreme Court was men-
tioned in two statements. One of the respondents did not provide answers
but indicated that he had his reasons and motives [Respondent 5]. Another
respondent expressed the opinion that introduction of the social factor into
the Polish Court of Cassation is the act of “historical justice.” Capitalizing on
the formal opportunity for participation of the social factor in administering
justice by the supreme body of Polish judiciary authority. Despite the criticism
regarding our presence in the Supreme Court expressed by certain elements
of the legal community it is a historical act of historical justice towards the
Polish people [Respondent 10].

Within the framework of the open questions the respondents also had an
opportunity to address the issue of what they value the most in their position
as a lay judge of the Supreme Court. The respondents indicated the opportu-
nity to acquire knowledge, test it in practice and the opportunity for further
development as particularly important.

Expanding the already possessed knowledge. Opportunity for refine-
ment. Further development. Testing my existing knowledge [Respondent 1];
Acquiring experience [Respondent 2].

The opportunity to participate in interesting cases and the possibility to
come into contact with distinguished experts in the field of legal disciplines
are also meaningful for the respondents. Participation in interesting, some-
times unusual cases and the opportunity to come into contact with excellent
legal experts [Respondent 3].

Some of the respondents consider the ability to influence the deci-
sions made, autonomy, independence, inclusion of the social factor in the



THE SOCIAL FACTOR IN THE COURT OF CASSATION 237

proceedings as well as the opportunity to alter judicial decisions and influence
the justice systems to be important.

The ability to influence the decisions made in the context of rectifying mis-
takes (unjust verdicts) made previously and express opinions — own views — in
case of disciplinary hearings. Learning the complex legal matters largely de-
pendent on interpretation and importance and meaning of words [Respondent
4]; Autonomy and independence [Respondent 5]; I value the opportunity to
express opinion on a given case independently the most [Respondent 6]; The
opportunity to effect changes in the justice system [Respondent 7].

I value the opportunity to influence verdicts of the Court because my opin-
ion is taken into consideration and therefore (as I imagine) it is possible to
reach a verdict in which the punishment does not need to be excessively strict.
I also greatly value the opportunity to meet numerous exceptional individuals.
Personally I value the necessity of becoming familiarized with various cases
in legal terms, an act which expands my horizons [Respondent 8]; The pres-
tige and the ability to make independent decisions are important [Respondent
11].

The respondents have emphasized that they experience the sense of actu-
ally influencing verdicts, prestige and importance of the function they serve in
as well as the sense of acting for the benefit of the society.

The opportunity to convince career judges to our views during delibera-
tions. As a lay judge adjudicating in one of the district courts I am aware that
in that type of court the possibility of convincing judges was illusionary, a fa-
cade, and our arguments were extremely rarely taken into consideration due to
the attitude and resistance of career judges.In case of the SC the difference is
distinctly visible. Our arguments bear importance and judges act properly and
tactfully, they do not act superior to lay judges. I appreciate this fact and per-
ceive it as a good omen in favor of slow but highly anticipated restoration of
trust of citizens in the Polish justice system [Respondent 10]; The opportunity
to fulfill social obligations [Respondent 9].

The respondents also referred to the issues which did not meet their expec-
tations regarding serving in the role of a lay judge. The answers given were
varied; each of the respondents drew attention to slightly different aspects.
Among the provided answers such issues emerged as a very brief period for
a discussion during deliberations [Respondent 4], bureaucracy in the Supreme
Court [Respondent 5], resistance of the judiciary community in the face of
changes [Respondent 7], stalling and dragging out cases which should have
been dealt with quickly [Respondent 9], to infrequent participation in pro-
ceedings and hearings [Respondent 11]. Two individuals have drawn attention
to the procedural issues — the manner in which cases are described, which in-
fluence impunity of the guilty parties, as well as the difficulties with rendering
assistance to the actually aggrieved.
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The cases submitted to the Supreme Court are frequently described and
worded in a manner which ensures that not a slightest harm would come the
blatantly guilty parties. I consider it to be faking of work [Respondent 6]; It
is hard for me to accept that due to certain procedural errors it is impossible
to provide assistance in cases where it should be justly done [Respondent §].

Respondent 1 and Respondent 10 gave the most detailed answers to the
question and indicated, among other issues, limited participation of the SC lay
judges in adjudication during disciplinary proceedings, exclusion of lay judg-
es from adjudicating on the election protests (in the Extraordinary Review and
Public Affairs Chamber) as well as the limited number of training courses or-
ganized by the Supreme Court for its lay judges. It is also worth to emphasize
that according to the survey the respondents frequently perceive themselves as
“persons keeping an eye on career judges.”

1. Inability to adjudicate in the Disciplinary Chamber in disciplinary cases
regarding persons practising legal professions such as: notary publics, lawyers
or legal counselors — lay judges were excluded from such cases. 2. Inability
to adjudicate in the Disciplinary Chamber on the requests for waiving parlia-
mentary immunity — only a single-person panel in Division I adjudicates. 3.
Inability to adjudicate in the Disciplinary Chamber on the requests for press-
ing criminal charges - only a single-person panel in Division [ adjudicates.
4. Inability to adjudicate in the Extraordinary Review and Public Affairs
Chamber on the election protests — a lay judge is not included in the three-
person composition — the legislator did not, unfortunately, project participa-
tion of the social factor [Respondent 1].

The amendment to the Act on the Supreme Court of the 20th of December
2019 introduced changes in regards to jurisdiction of the Disciplinary
Chamber. Changes related to this amendment resulted in exclusion of the so-
cial factor from the proceedings regarding waiving parliamentary immunity.
It also concerns the clearance for temporary detention of the aforementioned
persons. The issues of limited number of training courses for lay judges and
lack of cohesive concept of professional development of lay judges as per-
sons supervising and “double-checking” work of career judges must also be
recalled [Respondent 10].

One of the respondents indicated that he has no negative remarks
[Respondent 3] and one respondent did not give answer [Respondent 2]. One
of the respondents deemed a number of questions to be inappropriate (the is-
sue of compensation) but continued to participate in the study and suggest that
in future similar studies should by performed in the form of interviews (case
studies).

The respondents also assessed the satisfaction they draw from serving as
lay judges of the Supreme Court. Eight individuals indicated the level of sat-
isfaction to be high whereas three persons deemed it to be average. Seven
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of the respondents intend to stand for the second term as the Supreme Court
lay judge, two persons have not decided yet and two persons do not intend to
stand for the second term. Two persons who will not stand for the second term
indicated that the sole reason is no longer meeting the requirement regarding
age of a lay judge candidate. The respondents had the opportunity to com-
municate any comments to authors by way of open answers. The respondents
made suggestions which would be — in their opinion — beneficial to their work
such as introduction of compensation for reading files [Respondent 9], de lege
ferenda changes in the regulations concerning composition of the judiciary,
particularly in disciplinary proceedings, limiting bureaucracy in the Supreme
Court or the postulates concerning the process of selecting Supreme Court lay
judges.

I wonder if it wouldn’t be good for the judiciary composition of the
Disciplinary Chamber to be “mixed” and consist of persons with judiciary,
barrister and prosecutor experience — it would enable approaching each indi-
vidual case in a more broad and comprehensive manner. Each of the groups
indicated above may perceive a given case, unclear for other groups, in a dif-
ferent manner.

Lack of solutions to the issues concerning the time devoted to familiar-
izing oneself with the files (compensation, the need to work on site — in the
Supreme Court reading room). [ am aware that it is the issue of confidentiality
of information but the access to e.g. case files could be arranged on-line with
printing and copying functions blocked in order to avoid the requirement of
staying on the premises of the Supreme Court. For me personally working
with physical copies of documents is easier than with digital copies but in the
instance of cases described in a substantial amount of files this results in the
need to travel to the Supreme Court at own expense and in own time, within
the framework of a leave of absence, in order to familiarize myself with the
case [Respondent 4].

The parliamentary commissions (the Senate) should extensively interview
candidates for the position of a Supreme Court lay judge in regards to candi-
dates’ motivation. For the benefit of the Supreme Court and the entirety of the
justice system it would be appropriate and legitimate for a Supreme Court lay
judge to be a person who served at least two terms in the capacity of the com-
mon court lay judge. Currently only 25% of the 32 persons previously served
as a lay judge in a regional or district court and this fact has adverse influence
on our relations throughout the entire term. I am a supporter of the notion that
lay judges should be assigned to not only the Disciplinary and Extraordinary
Review and Public Affairs chambers but also to the Criminal chamber in or-
der to “socialize” the highest level of the judiciary system even more through
participation of the social factor in dispensing justice and in order to minimize
the risk of errors of the judicial system (the case of Tomasz Komenda etc.).
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The fact that the three-persons judicial panels in the Extraordinary Review
and Public Affairs Chamber do not include a lay judge when adjudicating on
the election protests related to the parliamentary and presidential elections etc.
(with the exception of local government elections as these are resolved by the
common courts of law) should be emphasized. At least one lay judge should
enter the composition of the adjudicating panel and only such composition of
the mixed panel would provide the sense of objective and impartial examina-
tion of the claims and election protests of the citizens. I write these words as
a lay judge with 10 years of experience and a person serving in various elec-
tion commissions over the span of 20 years [Respondent 10].

One of the respondents drew attention to the issue of good cooperation
between career judges and the Lay Judges Office [Respondent 11].

4. REVIEW OF THE RESULTS

Owing to character of the study review of the results concerns those lay
judges of the SC who participated in the study. It should be emphasized that
the results are not representative and have the character of a case study. The
further part of our considerations requires that these facts be addressed.

The studies indicate that the first-term lay judges of the Supreme Court
perceive themselves as persons consistently pursuing their goals, orientated at
acquiring new knowledge and personal development. Prestige and remunera-
tion are an important issue for the respondents but the work they engage in
should also be interesting and present the opportunity for coming into con-
tact with interesting people. The opportunity to serve society is also a major
source of motivation. The answers given by the respondents suggest a high
degree of internal motivation. It is worth noting that strong internal motiva-
tion co-appears among the respondents with the external motivation based on
rewards. In the contemporary approach to the issue of motivation researchers
assume coexistence of both types of motivation; in order to serve as a moti-
vating factor rewards should be dependent on results of work [Dermer 1975].
Similarly, the respondents emphasized that the degree of a reward should cor-
respond with results of work and achievements.

Consistently with the expectancy theory it is important for the respondents
that the amount of work be commensurable to the results. It means that the
respondents analyze and compare the amount of work done to the achieved
effects. This fact corresponds with Victor Vroom]s theory according to which
human motivation is dependent on the strength of desires and the probability
of satisfying these desires [Vroom 1995].

The respondents declare that they are not afraid to take responsibility for
own actions, in the decision making process they consider arguments to be
significant. They usually make decisions independently, although they work
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well in teams. Such manner of making decisions can be referred to the norma-
tive model of decision making created by Victor Vroom and Philip Yetton.
The decision making procedure in which the decision is being made inde-
pendently after collecting information from members of the team fits in with
the authocratic approach (A2) although among the statements given by the
respondents the remarks and references emerged concerning the consultative
approach (K2) which assumes making a decision after discussion and learn-
ing opinions of the team members [Vroom and Yetton 1973; Kozminski and
Jemielniak 2011, 34].

Consistently with the typology proposed by Kurt Lewin, Roland Lipitt and
Ralph White the respondents undoubtedly feel well in a team governed by
democracy in which a leader encourages coworkers to make decisions and to
jointly establish goals and means of achieving them. The respondents indicat-
ed that they are comfortable with the mode of management which assumes co-
participation of team members in decision making and that they themselves
attempt to make conciliatory decisions. In turn, the respondents dislike the
authocratic style based on centralization of authority and the superiors making
decisions without consulting the team [Lewin, Lipitt, and White 1939].

The respondents are largely oriented at tasks and interpersonal relation-
ships as well as the atmosphere in the workplace. Simultaneously, they highly
value the opportunity to work independently and in teams. According to the
managerial grid model developed by Robert Blake and Jane Mouton [Blake
and Mouton 1985] such approach to management largely oriented at tasks
and team (people) indicates preference for the style of management based on
leadership.

The respondents perceive themselves as tolerant, empathic, and coping
well with stress and not having any issue with subjecting themselves to audit/
supervision. The open questions suggest that these qualities have in the opin-
ion of the respondents a positive influence on their approach to the performed
work.

Generally the Supreme Court lay judges assessed satisfaction drawn from
the performed work highly; the majority of the respondents which is eligible
to stand for the second term would wish to continue to serve in the capacity of
a Supreme Court lay judge. However, on the grounds of their experience they
indicate several issues, among these:

1) the changes in remuneration system for Supreme Court lay judges which
was copied by the legislator from the legal provisions concerning the common
courts’ system — in this regard postulates of the SC lay judges appear to be val-
id. The authors indicate that the Article 68(2) of the Act on the Supreme Court
stipulates that a SC lay judge receives a pecuniary compensation for the time
devoted to the work performed in court and provides list of the tasks for which
a SC lay judge is eligible to receive a pecuniary compensation. Because these
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funds are public in character these provisions have to be interpreted strictly,
primarily through use of the arguments of the language character. However,
Supreme Court lay judges perform certain tasks outside of the court (e.g. fa-
miliarize themselves with case files through the use of court electronic mail
when such files are available in digital form). For performing these tasks the
SC lay judges do not receive any compensation, neither do they receive com-
pensation for the amount of work devoted to preparing to participate in a case
— a task which is also performed within the premises of the Supreme Court.
If the actual need for participation of the social factor in a certain category of
cases is being indicated (and not only a symbolic role of the social factor in
the adjudicating panel) the fact must be taken into consideration that as a non-
professional entities the lay judges will have to devote a significantly higher
amount of work than career judges to familiarize themselves with the materi-
als related to the case. Therefore the SC lay judges correctly drew attention to
the issues of this kind during the study.

2) The postulate regarding modification of the criteria entitling a person to
hold the office of the Supreme Court lay judge. What is interesting is the fact
that this remark came from the judiciary community itself. According to the
respondent who formulated this remark the additional requirement of the SC
lay judge previously serving as a lay judge in common courts of law would
result in a greater degree of professionalism of the social factor in the court of
cassation and would nullify possible tensions between lay judges themselves
as well as between career and lay judges of the Supreme Court. It is prob-
ably a question of lay judges acquiring better understanding of the reasoning
of members of legal professions, manner of adjudication etc. The experience
of serving in common courts of law as a prerequisite for serving in a capac-
ity of a lay judge of the Supreme Court is an interesting notion which would
not lead to the loss of the character of the SC lay judge as a social factor but
would simultaneously lead to a certain professionalization of this community.
Possibly introduction of the legal education prerequisite for the candidates for
the position of the SC lay judge who did not previously serve in the capacity
of a common court lay judge and forgoing this requirement for the candidates
who possess such experience would be a compromise.

3) Another possible areas for introducing changes are the institution of the
extraordinary appeal which was not mentioned directly by the SC lay judges in
the survey but indirect remarks regarding this issue were communicated to the
authors as well as general increase of participation of the social factor within
the framework of the Supreme Court adjudication (the respondents indicate
not only participation in disciplinary proceedings but also in dispensing justice
within the framework of the Criminal Chamber of the Supreme Court in which
SC lay judges do not adjudicate). The surveys include statements claiming
that “the judicative community resists changes” and that the procedural errors
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do not allow aiding a specific party to the proceedings. The latter remark is
decisively related to the de lege lata regulations concerning the extraordi-
nary appeal (Article 89-95 of the Act on the Supreme Court). Lay judges
of the Supreme Court perceive this institution as a completely extraordinary
measure for formal and material verification of the legally valid adjudication,
essentially not bound by any restrictions. Meanwhile, within the framework
of the already established adjudication process of the Extraordinary Review
and Public Affairs Chamber, the need is being indicated for the lodged appeal
to fulfil both the premises stipulated in Article 89(1) of the act on the SC (the
need of ensuring compliance with regulations of a democratic state governed
by the rule of law) as well as, secondarily, one of the specific premises listed
in Article 89(1)(1-3) of the Act on the SC provided that the contested deci-
sion cannot be overruled or altered under other extraordinary appeal avenues
(Article 89(1) act on SC).

The postulates of the community of lay judges listed hereinabove appear
rational and, furthermore, indicate high motivation for serving in the capacity
of'a lay judge. Even if certain ideas are debatable from the legal standpoint the
initiative displayed by submitting them (also by the Board of the Lay Judges
of the Supreme Court) affords to presume that the first-term lay judges of the
Supreme Court are an active community, deeply interested in the Supreme
Court and justice system — a fact which constitutes a value in on itself.

CONCLUSIONS

As indicated at the beginning of this paper the introduction of the social
factor into the Polish Supreme Court was realization of the postulates relating
to increasing civil legitimization of the justice system submitted by way of
public discourse by the current parliamentary majority. As it has been noted
in the subject literature “the projector did not provide the motives behind in-
troduction of position of the Supreme Court lay judge in the justification” but
“a statement can be found in the legislative works’ materials claiming that [...]
introduction of lay judges as a social factor into the process of examination
of certain cases in the Supreme Court was the result of a valid and justified
need for enriching adjudicating panels with social sensibility as well as life
knowledge and experience not related to performance of legal professions”
[Szczucki 2021, 339]. Such major novelty in the justice system — even more
so novel due to being introduced on the level of the Court of Cassation which
also supervises work of common courts of law (Article 1(1) of the Act on
the Supreme Court), was not until now a subject of a broader and more thor-
ough discussion in the Polish legal doctrine. Currently it is to early to as-
sess whether the goals declared by the legislator in the public discourse were
reached, even partly, i.e. whether the office of the lay judge of the Supreme
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Court contributed to the social perception of the Supreme Court and whether
the justice system is perceived as more legitimate. Such studies are difficult
to perform owing to the necessity of comparing the state of affairs “before”
and “after” implementation of the said changes. It also appears that the idea of
the institution of the Supreme Court lay judges is not widely spread in Polish
society. At times works aimed at popularizing this concept are published but
mainly in the legal papers.

The goal of this paper was to perform empirical studies among the lay
judges of the Supreme Court concerning the issue of motivation for serving as
a lay judge and to analyze results of the studies.

The analysis enabled verification of the research problem and provided
answers to the specific research questions. It has been ascertained that the lay
judges of the Supreme Court display a high degree of internal and external
motivation.

The sources of the internal motivation are the work itself, the opportunity to
expand knowledge, the desire to test oneself as well as apply and develop own
skills. Motivation of the lay judges of the Supreme Court is also significantly
influenced by beliefs and values (serving the society, counteracting injustice)
as well as fulfilling desires (e.g. for prestige and recognition) through perfor-
mance of work. This kind of motivation is usually stronger and has a more
lasting effect than the external motivation [Dolot 2015, 23]. The source of
external motivation of the lay judges of the SC is the opportunity for receiv-
ing praise and rewards related to dutiful performance of work. These should
be — needless to say — understood as the whole of the forms of gratification
stimulation for the performed service (the rewards can be material or immate-
rial in character: prestige, social standing, experience etc.). The respondents
primarily emphasized the role of motivation based on positive reinforcement
(positive motivation).

The surveyed lay judges of the Supreme Court prefer the democratic style
of management based on including coworkers in the decision making process
as well as the joint process of establishing goals and means of reaching them.
They value teamwork but are comfortable with and not afraid of making deci-
sions independently; similarly, the respondents are not vary of having a dif-
ferent view and opinion than the group and are not afraid of admitting to own
mistakes. The respondents highly value the need of taking actions oriented
at tasks and team; this fact displays preference for leadership-based style of
management.

The decisive majority of the surveyed lay judges of the Supreme Court
perceive their work as engaging, fulfilling and presenting opportunities for
development as evidenced by the high degree of satisfaction related to serving
as a lay judge and willingness to stand for another term of service.
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However, on the grounds of own opinions the Supreme Court lay judg-
es have several reservations concerning their participation in the process of
adjudication, certain administrative solutions effective and practiced in the
Supreme Court on the grounds of both the binding regulations as well as the
developed practice of applying stipulations of these regulations; furthermore,
lay judges of the SC have submitted postulates regarding changes in both the
manner in which the lay judges of the SC are appointed as well as performance
of this function. The authors do not attempt to formulate a broader assessment
of the researched problems and, primarily, any possible statutory amendments
as this is not the goal of this paper. From among the more prominent reserva-
tions the following should be listed: lack of acceptance for the lay judges of
the SC and the restrictions concerning adjudicating in disciplinary proceed-
ings, lack of a more comprehensive concept for professional development of
lay judges within the structure of the Supreme Court and the compensation
system not adapted to the specificity of the work of the lay judges who are
appointed from across the entire country.

The issues regarding the lay judges of the Supreme Court present extensive
opportunities for formulating research subjects. The complete assessment of
the institution of the Supreme Court lay judge and broader issues related to the
social science disciplines:® law, sociology, management and quality sciences,
may present a valid reason for continuation of studies in the future. The first
term of service of the lay judges of the Supreme Court concluding in the com-
ing year is an example of one good opportunity for such initiatives. Further
possible fields for analysis, both in terms of legal sciences as well as social sci-
ences, should also be indicated. These are: the issues relating to interpretation
and application of the regulations concerning lay judges of the Supreme Court
which were included in the normative acts invoked in this paper, rationality of
introduction of the social factor into the Court of Cassation from the point of
view of theory and philosophy of law, also in consideration of the concept of
deliberateness of law, its responsiveness or models of social participation in
jurisprudential decision making processes (regarding official authority). The
institution of the Board of the Lay Judges of the Supreme Court (Article 70 of
the Act on the SC) is a very interesting, although more narrow, subject of re-
search, both in the legal-normative aspect and sociological aspect or a subject
of the analysis in the context of sciences regarding management and quality.
The research problems indicated hereinabove display the wealth of research
questions and topicality of the entire trend of the analyzes devoted to various
institutions ensuring social partici