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Abstract. The article covers the influence of Pope Francis’ Apostolic Letter motu proprio Mitis
Iudex Dominus Iesus on the scope of the principle of contradiction in matrimonial nullity tri-
als. This article will present certain remarks concerning the effect of Pope Francis’s process
reform on the extent of the principle of contradiction in respect of such constituting factors of
that principle as: the libellus; identification of the subject-matter of the process. In conclusion,
it should be stated that Pope Francis’ trial reform of 2015 extended the scope of the principle of
adversarial in matrimonial nullity trial.

Keywords: canon law, principle of contradiction, nullity of marriage, Mitis ludex Dominus
lesus

INTRODUCTION

Ecclesia semper reformanda, a popular truth in the Church, applies to its
normative dimension as well, specifically in the aspect of procedural law. The
need to change the existing matrimonial nullity proceeding canons was also
realized by Pope Francis, considering the salvation of the souls of the people
of God entrusted to His care. In His Apostolic Letter motu proprio Mitis ludex
Dominus lesus, the Holy Father introduced a reform of the canons in the Code
of Canon Law regarding matrimonial nullity trials.'

The procedural reform by Pope Francis of 8§ December 2015 introduced
certain modifications within Book VII, Part III, Title I, Chapter I Cases to

" This article was produced as part of research project No. UMO-2017/25/N/HS5/02554, fi-
nanced by the National Science Centre.

! Franciscus PP., Litterae apostolicae motu proprio datae Mitis Iudex Dominus lesus quibus
canones Codicis Turis Canonici de causis ad matrimonii nullitatem declarandam reformantur
(15.08.2015), AAS 107 (2015), p. 958-70 [hereinafter: MIDI].
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4 MACIE] ANDRZEJEWSKI

declare the nullity of marriage of the 1983 Code of Canon Law.? It clearly
transpires from the foregoing that in his reforms of the special procedure to
declare the nullity of marriage (can. 1671-1691), Pope Francis did not vary
the canons on trials in general and on the ordinary contentious trial, which
must be applied to cases for the declaration of the nullity of marriage unless
the nature of the matter precludes it (can. 1691 § 3 MIDI).

Therefore, we should consider the impact the motu proprio Mitis ludex
Dominus lesus Apostolic Letter had on the regulations regarding: the libellus
as an impulse for the process; identification of the subject-matter of the pro-
cess; the parties to the case and the competent forum; equal treatment of pro-
cess parties, minimum availability of the parties, and the competent forum to
pass a determination, having the attributes of neutrality and impartiality. This
article will present certain remarks concerning the effect of Pope Francis’s
process reform on the extent of the principle of contradiction in respect of
such constituting factors of that principle as: the /ibellus; identification of the
subject-matter of the process. However, the parties to the case and the compe-
tent forum, matters of equality of the process parties, minimum availability of
the parties, and the competent forum for determination, having the attributes
of neutrality and impartiality, will be discussed in the subsequent articles.

1. MODIFICATIONS OF CANONS REGARDING THE L/BELLUS

It might seem, prima facie, that the realization of the principle of contra-
diction, consisting of stating two contradictory claims, is far from the spirit of
the Gospels as well. Nevertheless, considering that the principle of contradic-
tion leads in reality to determination of objective truth about a marriage, there
can be no doubt as to the fact that it also contributes to a fair judgment being
passed, and maintains its ancillary character as salus animarum |[Greszata-
-Telusiewicz 2020, 173]. The meaning of the principle of contradiction, which
is a sine qua non prerequisite for the emergence of a canonic iudicium, has
also been confirmed by Pope Francis in the published motu proprio MIDI,
reforming only those procedures which no longer fulfilled their functions tar-
geted at the salvation of souls, for reason of the spirit of contemporary times
[Idem 2019, 95-96].

In cases of declaring nullity of a marriage, the principle of contradiction is
based on the assumption that the Church is the first authority legally raising
an essential claim of validity of a marriage, whereas the spouses have the right
and obligation to file a /ibellus, thus defining the petition in the process [[dem
2008, 261]. A libellus is the basis for the petitioner to pursue their rights by

2 Codex Iuris Canonici auctoritate loannis Pauli PP. IT promulgatus (25.01.1983), AAS 75
(1983), pars II, p. 1-317 [hereinafter: CIC/83].
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stating the petition, whereas the respondent has the opportunity to acquaint
themselves with the claim and the judge can resolve on the subject-matter of
the dispute. It is emphasized in the doctrine of canon law that it is necessary
for the benefit of the process parties and the arbitrator in the dispute, i.e. the
judge [Sztychmiler 2003, 43—46].

For the above reasons, /ibellus is the foundation of an ecclesiastical pro-
cess, whereas the Legislator defined the requirements which the petitioner
should include in their petition. On one hand, these facts help the petitioner
present their case to the judge, whereas they are also useful for the judge to
decide whether to accept or reject the case. For the respondent, the libellus is
the source of information necessary for proper commencement of defence.
By giving the faithful the right to defend their rights before church tribunals,
the Legislator further stipulates that any barriers to admission to ecclesiastic
courts should be relatively limited. Even though the reasons for which a judge
may reject a petition must be strictly construed, it is quite frequent for tribu-
nals to reject /ibelli only on the grounds of difficulty of the cases, stating in the
explanatory memoranda that these cases have no legal grounds [Doyle 2013,
437]. Considering the proper phrasing of a petition, there are mentions in the
subject-matter literature of the importance of that writ of procedure, particu-
larly if the parties are interested in requesting a briefer process. Whereas the
circumstances of things and persons have to demonstrate the nullity of mar-
riage and be supported with valid evidence, a failure to produce an appropriate
libellus with the required contents will prevent admission to a process before
the diocesan bishop, which further supports the importance of the academic
background of the persons assisting in writing the petition [Jenkins 2016, 260].

At this point, it should be reiterated that the right to file a petition to an
ecclesiastic judge is not only vested in a Catholic but in any person, pursuant
to the regulation of can. 1476 CIC/83 ab initio. Whereas can. 1476 CIC/83
is fundamentally important for the establishment of a contradictory process
relation, the rule set up therein refers to baptized as well as non-baptized
individuals [De Diego-Lora 2011, 1112]. In this sense, a libellus is not just
a sine qua non prerequisite for the commencement of an ecclesiastic trial,
but also a manifestation of the realization of human rights, specifically giving
a party the opportunity to take their case to court [Sztychmiler 2003, 43—46].
In this context, the remarks by P. Malecha, Substitute Promoter of Justice at
the Apostolic Signature, should be approved in that oral decisions taken at
so-called tribunal consultancies whether to accept or reject a libellus is a mal-
practice and a violation of the norm of can. 1476 CIC/83 [Malecha 2020, 23].
The above procedure not only infringes the principle of participation of both
parties in a process to declare nullity of a marriage — iudicium (bilateral pro-
cess), transpiring from can. 1476 CIC/83, but also the principle of contradic-
tion. It has to be noted that without the establishment of the bilateral process
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principle, it is not possible to proceed on the basis of contradictory claims,
i.e. contradiction being the sine qua non prerequisite for the realization of the
principle of contradiction in a matrimonial nullity process.

Pursuant to an analysis of the regulations applicable to an ordinary mat-
rimonial process and a documentary procedure, it should be noted that these
lack any autonomous regulations on the criteria to be fulfilled by a /ibellus.
Only can. 1676 § 1 MIDI and can. 1688 MIDI indicate that a /ibellus is an
indispensable impulse for opening an ordinary or documentary matrimonial
nullity procedure. Consequently, can. 1691 § 3 MIDI will apply to ordinary
proceedings as well as a documentary process. Accordingly, can. 1502 CIC/83
and can. 1504 CIC/83 concerning presentation of a /ibellus and the applicable
requirements apply to both types of procedures. Hence, it should be concluded
that the range of requirements set for a libellus, whether in an ordinary matri-
monial nullity procedure or in a documentary process, has not changed further
to the process reform by Pope Francis. Nevertheless, in this context we cannot
disregard R. Sztychmiller’s rightful remark to the effect that in a documentary
process, the requirements defined by the legislator in can. 1684 MIDI should
be followed with respect to a libellus as well. In the author’s opinion, a libel-
lus should not only include the requirements specified in can. 1504 CIC/83,
but also a brief, comprehensive and transparent presentation of the facts on
which the petitioner based their claim, and indication of proofs that can be
gathered immediately by the judge, with appended documents constituting
the basis of the petition [Sztychmiler 2020, 71]. We cannot disregard the fact
that the ratio legis for a documentary process and for a briefer matrimonial
process before the bishop is not only to simplify the procedures leading to the
determination of a case to declare nullity of a marriage but also to streamline
such procedures, while simultaneous compliance with the requirements of the
judicial procedures which ensure to the maximum extent the determination of
the objective truth about a marriage.

A separate reference needs to be made to a briefer matrimonial process be-
fore the bishop, in terms of the formal requirements defined for a /ibellus. The
criteria for a libellus were defined on a hybrid basis in the coram Episcopo
process. In accordance with can. 1684 MIDI, the norms of can. 1504 CIC/83
will apply to the construction of a /ibellus, identical to the requirements appli-
cable to the construction of a /ibellus in an ordinary process and a documen-
tary process. However, can. 1684 MIDI contains certain additional and par-
tially autonomous norms concerning the formal requirements for a libellus, in
the form of a short, comprehensive and transparent presentation of the facts
on which the petition is based, with a reference to proofs that can be immedi-
ately collected by the judge and exhibit the documents, in an attachment, upon
which the petition is based. It should be noted here that the requirements spec-
ified for a /ibellus in a process before the bishop, concerning a brief, complete



THE PRINCIPLE OF CONTRADICTION FOLLOWING THE REFORM 7

and clear presentation of facts, mirror the norm concerning an oral contentious
process referred to in can. 1658 § 1, 1° CIC/83. This analogy is similar for the
obligation to gather proofs that can be collected immediately by the judge in
the context of can. 1658 § 1, 2° CIC/83. On the other hand, the obligation to
attach documents on which the petition is based is a restatement of the norm
in can. 1658 § 2 CIC/83, which also relates to an oral contentious process.
The above clearly implies a similarity of the regulations on matters relating to
libellus, whether in a briefer process before the bishop pursuant to can. 1684
MIDI or in an oral contentious process according to can. 1658 CIC/83.

Another view expressed in the doctrine of canon law is that in an oral
process, the principle of contradiction is valued higher than other types of
process [Dzigga 2007, 318]. The regulations on the requirements for a libellus
in a briefer process before the bishop, similar to those applicable to a /ibellus
in an oral contentious process, may imply that the extent of the contradiction
principle will be broader in processus brevior than in an ordinary matrimonial
nullity process, or in a documentary process. It needs to be emphasized very
strongly that in processes for declaration of nullity of a marriage, in accord-
ance with can. 1691 § 1 CIC/83, Pope Francis maintained the prohibition to
resolve cases through an oral contentious process. This prohibition was based
on the intention to ensure a fair resolution in matters of such importance as the
validity of the matrimonial bond, with due respect of the principle of its indis-
solubility, which was clearly emphasized in the assumptions of Pope Francis’s
reform [Pieron 2015, 231].

As we analyze the reform by Pope Francis in respect of the criteria for a /i-
bellus, we cannot omit a reference to the provision of can. 1675 MIDI, requir-
ing the judge to be assured that the marriage has irreparably failed, such that
conjugal living cannot be restored, before the judge accepts a case. As reason-
ably noted in the doctrine of canon law, the implemented variation indicates
that Pope Francis does not promote nullity of marriage for reason of the sanc-
tity of the matrimonial bond. The reform by Francis rules out any proceedings
in cases when the /ibellus only implies that a basis for a petition may only be
revealed in the future [Krajczynski 2015, 67]. Moreover, the changes intro-
duced through Pope Francis’s reform relating to the assurance of failure of the
matrimonial bond, as conditions for a process to declare nullity of marriage,
show us that iudicium can only occur when convalidation of the marriage and
restoration of conjugal living is no longer possible [Rozkrut 2015, 89-90].
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2. IDENTIFICATION OF THE SUBJECT-MATTER OF THE PROCESS

Filing a /ibellus in an ecclesiastic tribunal starts a series of legal actions
aimed at determining the subject-matter of the process to declare nullity of
marriage, of which the decree of citation is of extraordinary importance for
the realization of the principle of contradiction. Acceptance of a libellus con-
stitutes three essential legal relations between the judge and the petitioner,
the respondent, and the subject-matter of the petition. With regard to the peti-
tioner, the relationships which already existed at the /ibellus submission phase
are being transformed, as the petitioner becomes a party to the process and
takes over the obligations transpiring from the course of the process. The re-
spondent, on the other hand, sets up the initial process relation with the judge,
arising from the respondent being established as a party to a case to declare
nullity of marriage. The final relation into which the judge is entering is that
with the subject-matter of dispute, for which the judge is responsible until the
issuance of a final judgment [Greszata 2007, 145].

Citation is the formal act enabling initialization of contradiction of claims
between the petitioner and the respondent [Dotti 2005, 83]. The respondent’s
statement of their view on the /ibellus is an act of particular importance for
further proceeding. Judicial practice demonstrates the different views on facts
and their interpretations which are typically presented by the respondent,
when compared to those presented by the petitioner. Moreover, the defend-
ant’s response often indicates new evidence or emphasizes other events that
undermine the petitioner’s claims. This is how the dispute emerges, continu-
ing throughout the proceedings thereafter, and the case will be in the jurisdic-
tion of the judge that accepted the /ibellus [Dzigga 1992, 158-59].

Presentation of a legally meaningful challenge to the validity of a marriage
is tantamount to formal occurrence of a contradiction [Greszata 2003, 244].
The matter of identifying the subject-matter of the process is certainly related
to the scope of applicability of the principle of general availability and the
principle of secrecy of proceeding in a process to declare nullity of a marriage.
The mutual establishment of the two process principles determines the man-
ner in which the parties are informed of the pending process and their effect
on the accessibility of the process files for the parties, which is highly relevant
to the principle of the right to defence and the principle of contradiction. The
extent of available information regarding the essence of a pending matrimo-
nial nullity process and the consequences thereof definitely have an effect on
the process steps undertaken by the parties. Only this kind of knowledge will
lead to presentation of contradictory proofs.

However, it should be borne in mind that the legal defence opportunity
does not only encompass the right to technical defence but also the right
to undertake legal measures. The above is the right to present a case to the
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competent ecclesiastic judge in order to defend one’s claims. This emphasizes
the principle of contradiction which, in association with the principle of equal-
ity of the parties, enables adequate process measures to be undertaken during
the dynamic phase of the process [Nanni 2009, 33]. Hence the close relation-
ship between the right to defence and the contradiction principle, which has
also been noted in subject-matter literature, pointing out that the right to de-
fence is ius ad contradictorium as well as ius ad auditionem iudiciale [ Acebal
Lujan 1993, 31]. Here, it would be reasonable to reaffirm the 1989 address of
St. John Paul II to the Tribunal of the Roman Rota, concerning the importance
of the right to defence, in which the Pope strongly emphasized that it is es-
sential to “remind all engaged in the administration of justice that according
to the sound jurisprudence of the Roman Rota, in cases of matrimonial nullity
the party who may have renounced the exercise of the right to defence should
be notified of the formula of the question to be judged, of every possible new
demand of the opposing party, as well as of the definitive judgment” [Rozkrut
2003, 133]. What is notable in this context is the inappropriate proceeding of
certain ecclesiastic tribunals, in which the respondent is completely excluded
from trial. In such cases, the judge fails to communicate the basis for a petition
for declaration of matrimonial nullity, even though such a communication is
an integral part of the process, whereas the spouses and the defendant of the
bond should be properly informed of the basis of the petition from the outset
of the process, particularly as the formula of doubt is established. It turns out
that the most common and most severe violation of a respondent’s right to
defence is that the respondent is not aware of the proofs presented against the
validity of their marriage [Daniel 2014, 239—41].

As we relate to the reform by Pope Francis, we cannot disregard can. 1676
§ 1 MIDI, obliging the judicial vicar, after receiving the libellus, if he consid-
ers that it has some basis, to admit it and to order that a copy be communicated
to the defender of the bond and to the respondent, unless the /ibellus was
signed by both parties. Consequently, the respondent would be acquainted
with the libellus immediately upon its admission to trial, i.e. at the very begin-
ning of the process. As rightfully noted in the doctrine, the respondent’s right
to be informed of the wording of the petition was particularly emphasized and
appreciated in Pope Francis’s reform. Thus, it seems reasonable not to follow
the disposition of can. 1508 § 2 CIC/83 in such cases, as it is commonly criti-
cized and objected against by the parties [Nowicka 2016, 40]. We should also
concur with the claim that after the process reform by Pope Francis, a judicial
vicar has the obligation to obtain assurance that the /ibellus not only reached
the defendant of the bond but also the respondent, and to give them a period of
fifteen days to express their views on the petition presented by the petitioner
in the libellus [Rozkrut 2015, 93]. Another relevant obligation imposed on the
judge, transpiring from the Dignitas connubii Process Instruction, to contact
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the respondent, as presented in Article 126 § 1 [Stawniak 2007, 194]. An im-
portant regulation here is can. 1676 § 2 MIDI, additionally authorizing the
official to summon the opposite party again to present their views on the case.
The respondent’s right to participate in the process and to undertake process
steps aimed at determining the objective truth about the matrimonial bond,
cannot be restricted in an arbitrary manner, even if the determination of the
present place of domicile of the respective party is hindered. This is an even
stronger argument against restriction of a party’s rights as a consequence of
neglecting the appropriate process steps [Wenz 2016, 261].

Therefore, T. Rozkrut is right to note that the official is obliged to under-
take any and all possible process steps to obtain assurance that the respondent
is informed of the process. Otherwise, without the respondent being given an
opportunity to exercise their rights incorporated in the overall right to defence,
the principle of contradiction in a process for declaration of nullity of a mar-
riage is not fully realized [Rozkrut 2015, 97]. Hence, there can be no doubt
that the matrimonial nullity process reformed by Pope Francis, at the prelimi-
nary stage when the parties to the process first intend to exercise their right to
“proximity between the judge and the faithful,” imposes a significant respon-
sibility on a judicial vicar and auxiliary judicial vicars. They are the enforc-
ers of the right to accept or reject a petition, to identify the subject-matter of
the process, and to select the appropriate procedure for the case [Krajczynski
2015, 68-69].

As we review the processus brevior in the context of identifying the sub-
ject-matter of dispute, we should note that in view of the obvious nullity of
marriage as the determining criterion for briefed proceeding, as well as the
requirement for both spouses to give their consent to the proposed petition, or
at least for the respondent not to object to the proposed petition, the subject-
matter of the process is well known to both spouses, unlike in the case of an
ordinary matrimonial nullity process, or a documentary process. The require-
ment specified in can. 1683, 1° MIDI is also relevant to the extent of the prin-
ciple of contradiction in a briefed procedure before the bishop. In the latter
case, contradictory claims regarding the subject-matter of the process are not
raised by the spouses, who are in consent as to the reason of nullity of their
matrimonial bond, whereas the contradiction principle is pursued as between
the spouses and the defendant of the bond [Andrzejewski 2020, 16—-17]. If
a petition was proposed by one party and a judicial vicar sees an opportunity
to proceed through a briefed procedure, the judicial vicar should request in-
formation from the respondent that did not sign the petition, together with
the notification of the libellus, whether such a respondent will support the
petition stated in the /ibellus and participate in the process (Article 15 Ratio
procedendi, MIDI). There is no doubt in subject-matter literature as to the
fact that a judicial vicar is entitled to address the respondent and to encourage
the respondent to consider accessing the /ibellus presented by the petitioner
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or completing the /ibellus with new elements and signings, so as to sanction
a processus brevior [Rozkrut 2018, 182].

The process reform by Pope Francis in respect of identification of the sub-
ject-matter of the process in a documentary procedure makes a reference to the
regulations of can. 1676 MIDI, without introducing any autonomous amend-
ments in this respect, in accordance with can. 1688 MIDI. In this procedure,
it is still required to attach a /ibellus to the other party’s petition. The function
of this obligation is to realize the principle of contradiction and the right to
defence, as well as to facilitate the process of determination of the truth by
the judge and obtaining moral assurance necessary for resolving on the case
[Rozkrut 2014, 89-90]. Hence, there is no dispute as to the requirement for
a copy of the libellus to be served upon the defendant of the bond as well
as the respondent, unless the /ibellus was signed by both parties. We should
concur here with R. Sztychmiler in that the reference to can. 1676 MIDI done
by the Legislator in the documentary process is excessively broad in terms of
application of the arrangements stipulated in can. 1676 § 3—4 MIDI to a docu-
mentary process [Sztychmiler 2020, 71]. On the other hand, it does not seem
appropriate to disregard can. 1676 § 2 MIDI in a documentary process. First,
the above references process norm is not contradictory to the nature of the
documentary process, as may be the case with non-viable norms of can. 1676
§ 3—4 MIDI, while it conforms de lege lata to the norm of can. 1688 MIDI.
Second, there seems to be no ratio justifying a respondent in a documentary
process being deprived of the guarantees transpiring from the right to be in-
formed of the subject-matter of the process, and therefore to exercise their
process entitlements transpiring from the principle of the right to defence and
the right of contradiction. It further transpires from the requirement imposed
on all the iudicium participants to seek objective truth about the marriage, like
it is the case with an ordinary matrimonial nullity trial and in a briefed proce-
dure. Moreover, the nature of the briefed procedure before the bishop and of
the documentary process both follow the same direction, aiming at streamlin-
ing and facilitating the procedure.

CONCLUSIONS

It should be concluded that the process reform introduced by Pope Francis
in 2015 extended the range of applicability of the principle of contradiction
in a process for declaration of nullity of a marriage with respect to the prereq-
uisites for contradictory proceedings in a canon law process concerning: the
libellus; the subject-matter of the process. As regards the modification of the
requirements for the /ibellus, it should be claimed that in addition to the re-
quirements presented in the provision of can. 1504 CIC/83, like in the case of
the briefed procedure before the bishop, the /ibellus has to meet the following
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requirements: brief, complete and clear presentation of the facts on which the
petitioner bases their claim, and indication of proofs that can be collected im-
mediately by the judge, with appended documents in an exhibit that constitute
the basis for the petition. This kind of a normative arrangement not only seems
reasonable, on the grounds of the simplified character of the briefed procedure
before the bishop and the documentary process, but is also aimed at streamlin-
ing and facilitating matrimonial nullity trials. At the same time, the diocesan
bishop was established on a mandatory basis in the briefed procedure and on
an optional basis in the documentary process as the guarantor of respect of
the principle of inseparability of marriage. With regard to a briefed procedure
before the bishop, the requirement for joint presentation of a /ibellus by the
spouses seems to be excessively stringent, particularly considering the fact
that this procedure is intended to apply only to cases of particular obvious-
ness from the viewpoint of the criteria constituting the basis for declaration
of nullity of a marriage, whereas the decision on the election of the applicable
process option is reserved to the competence of the judicial vicar.

As regards the prerequisite of identifying the subject-matter of the dispute,
it should be noted that the Legislator continuously emphasizes communica-
tion of such subject-matter to other participants of the process, specifically
through the obligation to serve the libellus upon the party that did not sign it
and upon the defender of the bond. Moreover, in his reform act, Pope Francis
gave even more prominence to this requirement, enabling the judicial vicar in
an ordinary matrimonial nullity process, in a briefed process or in a documen-
tary process to summon the party again whenever he does not have adequate
assurance that the respondent was given an opportunity to become acquainted
with the subject-matter of the case. In the context of the importance attributed
by Pope Francis to the communication of the subject-matter of the process to
the respondent, the postulated modification of the instructions in can. 1508 §
2 CIC/83, in which the authority of the judge to not serve the /ibellus upon the
respondent for valid reasons, should be considered proper and justified. This
is even more appropriate considering that this authority is practically never
exercised in judicial processes for declaration of nullity of a marriage.
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INTRODUCTION

The Act on enforcement proceedings in administration has been amend-
ed as of 30 July 2020 and as of 20 February 2021. The introduced changes
covered not only tax dues enforced for the benefit of communes or the State
Treasury, but also all public-legal dues for the benefit of local government
units at all levels, enforced in administrative enforcement. In communes the
compulsory enforcement of arrears of real estate tax, agricultural tax, forestry
tax, tax on means of transport, municipal waste management fee, as well as
other public receivables such as fees for road lane occupation, fees for placing
infrastructure in the road lane has been changed, fees for the increase in the
value of real estate (planning rent), adiacencka fee, mining fee, fees for the use
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of pre-school education in public pre-school education establishments run by
local government units and fees for the use of meals in these establishments,
subsidy returns or enforcement of fines imposed by administrative mandate.

1. ADMINISTRATIVE ENFORCEMENT

The tax authorities are listed in Article 13 of the Tax Ordinance (Tax
Code).! In the case of local government units (LGU’s), the tax authorities are:
the head of commune (mayor), head of district (district president) and marshal
of the voivodship (head of voivodship) — as the body of first instance, and the
local government appeals board — as the body appealing against the head of
commune (mayor’s) decision. The provision in Article 13 of the Civil Code is
imprecise with respect to the jurisdiction of instances, because it regulates the
jurisdiction of the appellate authorities only with respect to decisions, leaving
aside the issue of provisions. In practice, however, there is no doubt that the
body appealing against the decision is also the body appealing against the
provisions. Proceedings aimed at compulsory execution of obligations arising
from the norms of administrative law, including collection of unpaid taxes, are
regulated by the act of June 17, 1966 on enforcement proceedings in adminis-
tration.” It specifies, among other things, the procedure to be followed by cred-
itors in cases where the obligated persons evade performance of their duties,
as well as the procedure to be followed by enforcement authorities and the co-
ercive measures to be taken by them in order to bring about or secure perfor-
mance of the obligations. Enforcement proceedings are conducted by the en-
forcement authority, which institutes them at the request of the creditor, on the
basis of the enforcement title issued by the creditor. The Law on Enforcement
Proceedings specifies the enforcement authorities. With the exceptions listed
in the Act, the head of the tax office is the enforcement authority authorised
to apply all enforcement measures in administrative enforcement of monetary
claims, as well as to secure such claims (Article 19(1) A.P.E.A.). One of these
exceptions is Article 19(2) A.P.E.A., in which the legislator decided that the

! Act of 29 August 1997, the Tax Ordinance; Journal of Laws of 2021, item 1540.

2 0On 30 July 2020, the Act on Amending the Act on Enforcement Proceedings in Administra-
tion and Certain Other Acts (Journal of Laws item 1427 as amended) entered into force, which
amended the Act of 17 June 1966 on Enforcement Proceedings in Administration (Journal of
Laws of 2020, item 1427 [hereinafter: A.P.E.A.]). The changes introduced by the amendment
covered the issues of pre-enforcement proceedings and enforcement proceedings carried out
by heads of villages, mayors (city presidents), starosts and province governors with respect
to tax and public law revenues to which administrative enforcement applies. Another amend-
ment entered into force on 20 February 2021. With respect to pre-enforcement proceedings, the
fundamental change affected reminders — see the Regulation of the Minister of Finance, Funds
and Regional Policy of 4 December 2020 on data contained in a reminder, Journal of Laws
item 2194,
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competent authority of a municipality with the status of a city, mentioned in
separate regulations, and of a municipality that is part of the administrative
district of Warsaw, is the enforcement authority authorised to use all enforce-
ment measures, except for execution against real property, in administrative
enforcement of pecuniary receivables which that authority is competent to
establish or establish and collect. These receivables are primarily taxes and
fees regulated in the Act of 12 January 1991 on local taxes and fees.?

Pursuant to Article 1¢ L.T.F., the head of the local government (mayor,
town president) is the competent tax authority in matters relating to the lev-
ies regulated therein. The local government appeals board is the body which
appeals against the decision of the mayor. This therefore applies to real estate
tax, agricultural tax, forestry tax, vehicle tax, dog ownership tax, market tax,
local tax and spa tax. Pursuant to specific provisions, municipalities are also
competent to determine or impose, inter alia, an additional fee for parking in
a paid parking zone, an ad valorem fee or a penalty for cutting down trees
without a permit.

2. INITIATION OF ENFORCEMENT PROCEEDINGS

The Ordinance of the Minister of Finance, Funds and Regional Policy of
18 November 2020 on the procedure for money creditors specifies, among
other things, the procedure for money creditors when taking action to apply
enforcement measures.* If the creditor is not at the same time the enforcement
authority, he should immediately refer the enforcement title to the locally
competent head of the tax office. If, on the other hand, the creditor has the
status of an enforcement authority, he should immediately apply an enforce-
ment measure himself.’

If the creditor is also the enforcement authority authorised to apply en-
forcement measures to a limited extent, but the enforcement proceedings con-
ducted by the creditor have been wholly or partially ineffective, the creditor
must refer the enforcement title to the locally competent head of tax office
with a view to conducting the enforcement proceedings. Such authorities,

3 Journal of Laws of 2019, item 1170 [hereinafter: L.T.F.].

* Ordinance of the Minister of Finance, Funds and Regional Policy of 18 November 2020 on
proceedings of money creditors, Journal of Laws item 2083; Ordinance of the Minister of Fi-
nance of 24 July 2020 on transfer of enforcement title and other documents to the enforcement
authority, Journal of Laws item 1310.

% Ordinance of the Minister of Finance, Funds and Regional Policy of 18 February 2021 on
cooperation between the creditor, the enforcement authority and the debtor of the seized debt in
enforcement proceedings of monetary receivables, Journal of Laws item 320.
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unable to apply the measure of execution from real estate, are presidents of
towns carrying out the execution on their own.¢

3. PROCEDURES FOR COLLECTION AND RECOVERY OF LOCAL
TAXES AND CHARGES

Each procedure applied by the local government applies to the collection
and recovery of debts to which the provisions of the Act on enforcement pro-
ceedings in administration apply. The procedures are to define the principles
of proceedings aimed at the recovery of receivables, together with interest
and other fees arising after the decision to initiate the recovery procedure.
Implementation of procedures is to ensure proper and timely collection of
taxes and fees of public law nature and to limit the risk of time-barring of
public law receivables in connection with not taking steps to enforce them.

In each procedure, managers of units are obliged to control, on an ongoing
basis, entering data that enable identification of the payer, type and amount
of receivables and payment dates. The recording of amounts due for payment
together with the data of persons obliged and payment deadlines should be
performed on an ongoing basis, but not later than within 3 to 5 days from the
date the decision becomes final or another event occurs that results in the ob-
ligation to pay public-law debts to the local government units.

In the case of declarations submitted by taxpayers, recording takes place
with the date of receipt in the local government except for declarations in
relation to which it is necessary to undertake verification activities referred
to in the Tax Ordinance. In case the due amount has not been paid on time,
an employee of the tax accounting unit automatically prepares and delivers
a reminder to the obliged person, in accordance with the rules specified in the
regulations on the procedure of creditors of money receivables in administra-
tive enforcement. It is permissible for employees to undertake information
activities referred to in the provisions of the Regulation of the Minister of
Finance on the procedure of creditors of monetary receivables , aimed at vol-
untary performance of the obligation by the obliged person, if there is a justi-
fied assumption that the obliged person will voluntarily perform the obligation
without the need to initiate administrative enforcement proceedings. The ac-
tions may be taken, in particular, through an Internet information portal, short
text message (sms), e-mail, telephone or fax and may include information
about the deadline for payment of the monetary receivable or its expiration,
the amount of the monetary receivable, type and amount of interest for failure
to pay the monetary receivable on time as well as threatened administrative

¢ Ordinance of the Minister of Finance, Funds and Regional Policy of 18 November 2020; Or-
dinance of the Minister of Finance of 24 July 2020.
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enforcement and possible enforcement costs. The selection of these methods
is made according to the information available and the technical possibilities
of the municipality [ Wotowiec 2016a, 10—12].

In practice, the actions taken should be documented by means of an of-
ficial note or a printout of an e-mail. In case of information actions taken, an
employee sends a reminder to the debtor no earlier than after 7 days and no
later than 21 days from the date of taking those actions. The amendment of
Article 15 A.P.A. obliges the creditor to include a reminder that if the debtor
fails to fulfil the obligation in full within 7 days from the date of service of the
reminder, the debtor is obliged to notify the creditor of a change in the address
of his place of residence or registered office. However, if the duty to notify is
not fulfilled, delivery of the creditor’s letter (reminder notice) to the current
address is effective. Upon expiration of the payment deadline specified in the
reminder, an employee of the tax accounting unit draws up an enforcement
title no later than three months after expiration of the payment deadline speci-
fied in the reminder.

The enforcement title shall be drawn up in accordance with the require-
ments provided for in the regulations on administrative enforcement of mon-
etary receivables and shall be sent to the appropriate head of the tax office.
If, after the delivery of a reminder notice, the debtor files a request for relief
from his obligations, it is permissible not to send the enforcement title to the
head of the tax office until the debtor's request has been considered [ Wotowiec
2016b, 6-11].

The amendment to the Act on Enforcement Proceedings in Administration,
July 30, 2020, introduced in Article 26(1¢) A.P.E.A., the obligation to transfer
enforcement titles to the head of the tax office by electronic means — using the
ICT system or means of electronic communication. If for technical reasons
the electronic way is not possible, then — the creditor transfers the enforce-
ment titles to the head of the tax office by Polish post within the meaning of
the Postal Law,’” by its employees and other authorized persons or bodies. In
practice, this means that the head of the local authority, mayor (city president)
is obliged to transmit the enforcement titles to the head of the tax office via
the ICT system. And if those systems are not working, the creditor has the
right to transfer the enforcement titles in paper form. The transitional pro-
visions introducing amendments to the Act on Enforcement Proceedings in
Administration as of 30 July 2020, in particular Article 28 of the Act amend-
ing the Act on Enforcement Proceedings in Administration and certain other
acts, provide that until the teleinformatics® system is operational, by 30 June
2021, the creditor had the right to transmit the enforcement titles and other

7 Act of 23 November 2012, the Postal Law, Journal of Laws of 2020, item 1041 as amended.
8 Aplication e-TW or e-PUAP.
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information to the enforcement authority in paper form or through the credi-
tor’s and enforcement authority’s electronic mailbox.’

In accordance with the ordinance of the Minister of Finance on designation
of an authority to run the ICT system designed to transmit enforcement re-
quests and enforcement titles or the required information to the head of the tax
office, the Director of the Tax Administration Chamber in Szczecin has been
designated to run the ICT system. This authority managing the ICT system,
upon the creditor’s application, grants the creditor access to this system to the
extent necessary to initiate or conduct the enforcement proceedings. A model
of this application has already been published on the portal of creditors and
enforcement authorities.'

Each employee responsible for debt collection is obliged to analyze the
receivables due, as well as to take all actions aimed at preventing the statute
of limitations. In particular, an analysis should be made as to whether it is
reasonable and rational to establish a security on the debtor’s assets by way of
establishing a compulsory mortgage on real property belonging to the debtor
or a fiscal pledge on movable property. In addition, in cases where the enforce-
ment proceedings have been discontinued due to lack of debtor’s assets, once
a year we should take action to disclose the components of debtor’s property
that may be subject to enforcement [ Wotowiec 2015, 13—15].

4. EXECUTIVE TITLE AFTER LEGAL CHANGES IN 2021

In order to initiate administrative enforcement of monetary claims, an ex-
ecutive title properly issued by the creditor is required. In addition to the en-
forcement title needed to carry out administrative enforcement of local taxes
and fees, there is a further enforcement title. The creditor issues a further
enforcement title only in three cases: in the event of a concurrence of enforce-
ment proceedings, in the event that the enforcement authority competent to
re-open administrative enforcement proceedings does not hold the previous
enforcement title and in the event that the monetary receivable is secured with
a compulsory mortgage, including a forced maritime mortgage.

> Announcement of the Minister of Finance, Funds and Regional Policy of 15 March 2021 on
the deadline for launching the ICT system intended for transmitting enforcement titles to the
head of the tax office, Official Gazette of the IFFiPR item 25; Announcement of the Minister
of Finance, Funds and Regional Policy of 27 April 2021 amending the announcement on the
deadline for launching the ICT system intended for transmitting enforcement titles to the head
of the tax office, Official Gazette of the IFFiPR item 63.

19 Ordinance of the Minister of Finance of 10 June 2020 on the designation of an authority to
operate a teleinformation system designed to transmit enforcement requests and enforcement
titles or required information to the head of the tax office, Journal of Laws item 1072.
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The next enforcement title is the newest of all types of enforcement titles. It
was introduced to enforcement proceedings in administration by the legislator
in the amendment of the Act on Enforcement Proceedings in Administration
of 30 July 2020. The most common reason for issuing a subsequent enforce-
ment title is the necessity to make a security on the property included in the
joint property of the obligor and his spouse. The next reason for issuing an-
other writ of execution is the execution from the real estate included in the
common property of the obligee and his spouse. The last one is the execution
from the object of the compulsory mortgage in case of transferring this object
to an entity other than the obliged one [Kmieciak 2021].

The creditor’s basic obligation is to immediately notify the enforcement
authority of the events enumerated in Article 32a A.P.E.A. The creditor should
immediately notify the head of the tax office of any change in the amount
of the pecuniary receivable covered by the enforcement order resulting from
its expiry in whole or in part, in particular when the expiry results from: en-
forcement of the pecuniary receivable by another enforcement authority, pre-
scription of the pecuniary receivable and payment of the pecuniary receivable
to the creditor. The manner of providing the enforcement authority with this
information is regulated in the regulation on cooperation between the credi-
tor, the enforcement authority and the debtor of a seized claim in monetary
enforcement proceedings.!!

It is the duty of the head of the local government, the mayor of a town or
city to promptly notify the head of the tax office of any event that might give
rise to suspension or discontinuance of enforcement proceedings. Enforcement
proceedings shall be suspended in whole or in part: in the event of a stay of
execution, postponement of the deadline for performance of an obligation or
spreading the payment of a pecuniary receivable into instalments; in the event
of the death of the obligor if the obligation is not strictly related to the obligor,
and enforcement is carried out with property or a property right that has not
expired due to the death of the obligor; in the event of the obligor losing the
capacity to perform legal acts and the lack of his/her statutory representative;
at the request of the creditor and in other cases provided for in the laws.

In accordance with Article 59(1) A.P.E.A., the prerequisites for discon-
tinuance of the enforcement proceedings are: inadmissibility of administrative
enforcement, including due to the obligee, failure to meet the requirements
set forth in Article 27 of the Act, the death of the obligee, when the obligation
is strictly related to the obligee, or when it is not strictly related to the obli-
gee, but enforcement is conducted exclusively from a property right, which
has expired due to the death of the obligee, when enforcement proceedings
suspended at the request of the creditor have not been resumed before the

' Ordinance of the Minister of Finance, Funds and Regional Policy of 18 February 2021.
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lapse of 12 months from the date of filing the request, as well as in a situation
where the request for discontinuance of enforcement proceedings is submit-
ted by the creditor; when separate laws so provide. The head of the tax office
shall immediately notify the head of the tax office of any event that causes the
reason for the suspension of the enforcement proceedings to cease; the period
for which interest is not charged for failure to pay the amount due on time as
a result of an event occurring after the date of issuing the enforcement title;
information obtained about the assets or source of income of the obligor.

5. AMENDMENT OF THE ACT ON ENFORCEMENT PROCEEDINGS
IN ADMINISTRATION OF 20 FEBRUARY 2021

When directing the writ of execution for administrative enforcement, the
creditor shall provide the enforcement authority with the writ of execution
together with the information regarding the assets of the debtor or the source
of his/her income — if the creditor has such information. As a rule, it is possible
to submit the enforcement title for enforcement without indicating the assets
of the debtor. However, as practice shows, the execution in which the creditor
indicates the debtor’s assets is carried out immediately and, most importantly,
effectively. Therefore, it is in the creditor’s interest to exercise this right as
often as possible. One of the solutions is to summon the obliged person to
submit a statement about his/her assets and sources of income as well as about
the truth and completeness of the statement.

The statement shall be submitted under pain of criminal liability for mak-
ing a false statement, on a specified date, in writing or orally into minutes. The
summons includes an instruction of the obliged person on the penal liability
for making a false statement and information enabling the submission of a true
and complete statement about the person’s property and sources of income.
The Minister of Finance, in the regulation on the declaration of the obligor on
his/her assets and sources of income, as well as the truthfulness and complete-
ness of the declaration and the request to submit such a declaration, indicated
the elements of the request to submit such a declaration and the obligatory
elements of the declaration itself. The regulation does not include a template
of the summons or declaration, however, based on the applicable provisions of
law, each of the creditors may prepare such a template on their own. !

With regard to determining the debtor’s assets (Article 36 of the Act on en-
forcement proceedings), to the extent necessary to initiate or conduct the en-
forcement proceedings, the enforcement authority or the creditor may request

12 Ordinance of the Minister of Finance of 15 July 2020 on the statement of the obliged person
on his/her assets and sources of income, as well as on the truthfulness and completeness of this
statement and the call for its submission, Journal of Laws item 1279.
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information and explanations from the participants to the proceedings and re-
quest information from public administration bodies and organizational units
subordinate to them as well as other entities. Information and explanations
shall be provided free of charge by the participants to the proceedings.

6. RULES ON ISSUANCE OF REMINDERS

Non-compliance by a taxpayer with an obligation to pay tax resulting from
a tax return or decision results in the necessity for the creditor to undertake, ex
officio, debt collection activities. The first step is to send the taxpayer a written
reminder. Administrative enforcement may be initiated if the creditor sends
the taxpayer a written reminder after the expiration of the deadline for fulfill-
ment of the obligation. The reminder should contain the elements specified in
the Regulation of the Minister of Finance on the procedure of cash creditors.
As the signature is not an obligatory element of the reminder, only the name
and official position of the person authorized to act on behalf of the creditor
are indicated [Wotowiec 2016¢c, 44-47].

The reminder is issued in one copy, the original is sent to the taxpayer,
and the copy is saved in the computer system without the obligation to print
another copy to be placed in the case file. There are no separate records of
reminders — reminders are processed and collected in the computer system
within the financial and accounting system. The deadline for payment of over-
due amounts specified in the reminder is set for 7 days from the date of deliv-
ery of the reminder to the taxpayer.

The creditor sends the reminder to the taxpayer after the expiration of the
deadline for payment of the amount due, when the total amount of the amount
due, including interest, exceeds ten times the reminder costs. If the amount of
the debt is lower, the reminder shall be issued no later than by 30 June of the
following fiscal year. The reminders generated in the computer system should
be verified before sending in order to ensure that they were issued correctly.

As of 20 February 2021, the content of the reminder is regulated by the
regulation on data included in the reminder. Paragraph 2 of the regulation
contains a closed catalog of enumerated elements of a reminder.

As of 20 February 2021, the amendment of the Act on enforcement pro-
ceedings in administration introduced the possibility of limitation of reminder
costs. Article 15(3c)(first sentence) of the A.P.A. provides that the obligation
to pay reminder costs is time-barred after 3 years, counting from the end of
the calendar year in which the enforced obligation expired. As a rule, there-
fore, reminder costs as a liability are not imputed in the accounting equip-
ment. There is no legal basis to allocate reminder costs that are due but not
paid. Only for the reporting purposes, when reminder costs are presented in
the Rb-27S report, the column of receivables shows the reminder costs paid.
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Therefore, since the overdue reminder costs are not assigned anywhere, as
a result of the statute of limitations on the obligation to pay them, there is
no need to write them off. The statute of limitations on the obligation to pay
reminder costs is 3 years, counting from the end of the calendar year in which
the enforced obligation expired.

7. ACCOUNTING RECORDS OF TAXES AND INTEREST
ON TAX ARREARS

An employee of the tax accounting unit is obliged to systematically verify
the arrears covered by the reminder for a given period in order to check wheth-
er enforcement titles were issued for all arrears. What is important, before is-
suing the writ of execution, he/she should check whether the amount indicated
in the writ of execution has not been credited to his/her bank account or via
the Polish Post, or paid directly to the cash desk. Administrative enforcement
may be initiated without prior delivery of a reminder in the cases referred to
in the Regulation of the Minister of Finance on the definition of pecuniary
receivables the enforcement of which may be initiated without prior delivery
of a reminder.

In the case of postponement of the deadline for payment of a tax liabil-
ity or payment in installments, the person keeping the analytical accounting
records enters the decision into the computer system, the taxpayer’s account
and notifies the enforcement authority of the decision. If the decision expires
due to the fact that the taxpayer did not pay the deferred tax or tax arrears
with default interest within the period specified in the decision or did not pay
any of the installments into which the tax or tax arrears were spread together
with default interest, the decision restores the deadlines in accordance with the
provisions of the Tax Ordinance Act and initiates recovery of these tax arrears.

In order to resume the enforcement proceedings, the enforcement authority
shall be notified of the expiry of the decision on postponement or payment in
instalments of the tax arrears and the enforcement authority shall be informed
about the amount of the claimed cash receivable. The competent enforcement
authority shall be immediately notified of any change in the status of the ar-
rears covered by the writ of execution or expiry of the arrears as well as of any
change affecting the enforcement proceedings. Notifications of the expiry of
an obligation in whole or in part are signed by a person authorized to act on
behalf of the creditor. In the course of verifying the recoverability of arrears
by enforcement bodies, an employee of the tax accounting unit submits writ-
ten inquiries on the status of enforcement titles.

If after the lapse of 1 year counting from the end of the year in which the
writ of execution was issued to the external enforcement authority, no amounts
have been paid to the tax account, or no information has been received about
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the activities of the authority in the given proceedings — an inquiry is sent to
the enforcement authority about the status of the enforcement proceedings.
Subsequent inquiries are sent once a year. In the case of enforcement titles
addressed to the own enforcement body, the status of the ongoing enforce-
ment proceedings is agreed orally or in writing as required. In the case of the
payment of arrears from enforcement titles to a bank account other than the
bank account set aside for enforcement payments, an employee prints the
payment document and forwards it to the appropriate unit carrying out ad-
ministrative enforcement processes. It should be borne in mind that at pres-
ent, in addition to the enforcement title, further enforcement title, modified
enforcement title and lost enforcement title regulated so far by the Act on
Enforcement Proceedings in Administration, a new one has appeared — an-
other enforcement title.

Pursuant to Article 53(1) of the Code of Civil Procedure, interest on tax
arrears is charged. Interest on tax arrears is recorded as: Wn 751 “Financial
costs” and Ma 225 “Settlements with budgets,” while payment to the tax of-
fice of interest on tax arrears respectively: Wn 225 “Settlements with budgets”
and Ma 130 “Unit current account.” Records of local taxes and fees are an
integral part of the accounting records of the office and are kept using syn-
thetic accounts of the office as a budgetary unit. Records of tax settlements are
kept on: balance sheet accounts: synthetic accounts of the general ledger and
analytical and detailed accounts of auxiliary ledgers; and off-balance sheet
accounts used for settlements with third parties and with collectors within the
scope of tax and fee payments collected by them and attributable to taxpay-
ers’ accounts: synthetic, analytical and detailed accounts. Records of taxes
are kept in the following balance sheet synthetic accounts of the office’s chart
of accounts: 011 Fixed Assets, 020 Intangible Assets, 01 Cashier’s Office,
30 Current Account of the Office, 140 Short-term Securities and Other Cash,
221 Budget Revenue Receivables, 226 Long-term Budget Receivables, 310
Materials, and 750 Finance Revenues and Expenses. Analytical accounts for
synthetic accounts are maintained by type of taxes. Detailed accounts are kept
for analytical accounts and are used for settlements with taxpayers, with col-
lectors, with budget entities, with banks and with other entities.

Separate accounts are kept for each taxpayer and collector, as well as for
each budget unit, bank and other entity.

Off-balance accounts include: 1) synthetic accounts: account 990
Settlements with third parties on account of their responsibility for tax liabili-
ties of the taxpayer and account 991 Settlements with collectors on account of
taxes collected by them that are attributable to taxpayers’ accounts; 2) analyti-
cal accounts maintained by type of taxes; 3) detailed accounts of individual
third parties and collectors.
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On the balance sheet and off-balance sheet analytical and detailed accounts
accounting records are kept taking into account the budget classification.

CONCLUSIONS

The Act of 11 September 2019 on Amendments to the Act on Administrative
Enforcement Proceedings and Certain Other Acts and the Act of 4 July 2019
on Amendments to the Act on Administrative Enforcement Proceedings and
Certain Other Acts made changes of a substantive and orderly nature early
on. Their main objective was to simplify the administrative procedures ap-
plicable to administrative enforcement, which was to lead to an improve-
ment in the situation of creditors and enforcement authorities. The legislator’s
main intention was to eliminate the problems resulting from overcomplicated,
non-transparent procedures, unclear provisions or lack of unambiguous regu-
lations. The legislator also undertook actions aimed at improving the legal
situation of creditors in relation to debtors and administrative enforcement
bodies, simplification and acceleration of procedures. One of the pillars of the
amendment is the development and implementation of electronic solutions for
quick generation and transmission of administrative enforcement titles from
creditors of public law liabilities to the head of the tax office. To this end, the
legislator has taken steps to develop interactive enforcement title forms and
a special dedicated ICT system for communication between creditors and the
enforcement authority. The changes introduced should significantly accelerate
the completion of administrative enforcement proceedings in the traditional
way (i.e. using paper enforcement titles).

The second solution involves the widening of the catalogue of participants
to the proceedings on the issuance of a decision on the environmental condi-
tions indicated in Article 74(3a), APIE, by adding the director of the national
park in case of possible adverse impacts of the planned project on the park’s
natural assets. As a party to the administrative procedure, the director of the
national park would be authorised to take all legal measures available to dem-
onstrate the harmfulness of the planned project to the natural assets of the
national park. The most important right is the possibility of challenging the
findings of the environmental impact report. In particular, the director will
be able to instruct specialists who have expertise to develop a counter-report.
This document will be assessed by the decision issuing authority based on
the same grounds as the investor’s report on the environmental impact of the
project. The cost of developing this document remains a separate issue. As
stated above, in the case of such projects as a hard coal mine, the report (and
thus a counter-report) would be a very comprehensive and complex document
requiring the participation of specialists in many fields. It will therefore be
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necessary to provide the national park with appropriate funding for develop-
ing counter-reports.

It seems that scholars in the field suggested the need for the searching of
appropriate organisational and legal forms, calling on the legislature to create
such conditions of “coexistence” of different values in order to ensure the ef-
fectiveness of nature protection of national parks [Luczynska—Bruzda 1985,
79-84]. So far, however, these postulates have not been fully embodied in the
applicable legal regulations.
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Abstract. An act’s harmfulness to public finances is graded. The legislator does not specify this
harmfulness in greater detail and only relies on an example of a list of premises which should
be taken into account when determining its degree. At the same time, the legislator decided that
only a marginal degree of harmfulness of an act is a basis to refuse to initiate or to discontinue
proceedings in a given case. Stating that the degree of harmfulness of an act is not significant,
is significant or gross obliges authorities adjudicating in cases for breaches of public finance
discipline to draw specific consequences against the infringer. The author focuses here on a dis-
cussion of vagueness of the “degree of an act’s harmfulness to public finances” and refers to
the premises of assessment of this degree as well as problems that arise in this context at the
stage of application of law in the decision-issuing practice. It was deemed necessary to mostly
rely on the practical meaning of the concepts discussed, which affected the study’s methodol-
ogy. The author intends to point out potential problems when interpreting under-defined terms
in the Act on liability for breaching the public finance discipline, to determine the meaning of
“an act’s harmfulness to public finances™ in the pursuit of values encoded in regulations of this
act and to demonstrate practical application of the measure in question. The study’s methodol-
ogy involves mainly an analysis of universal legislation and judicial decisions of the Chief
Adjudicating Committee in matters of breaches of public finance discipline and of first instance
committees. It was also necessary to analyse the relevant law in force and commentary on it,
limited to the views of domestic legal scholars.
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INTRODUCTION

Be it a historical or a comparative law angle, one cannot imagine a cor-
rectly functioning legal and social system that would eliminate the existence
of expressions and terms that are under-defined in law.'

! Judgment of the Constitutional Tribunal of 9 October 2015, ref. no. OSK 70/06, OTK—A 2007,
No. 9, item 103.
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One of the values protected in the Act of 17 December 2004 on liability
for breaching the public finance discipline includes? governance and security
of public finances. In a general approach, the public finance discipline should
be understood as an obligation to observe legally-prescribed rules related to
disposing of public finances and funds coming from public resources given to
entities listed in Article 9 of the Act of 27 August 2009 on public finances.?
The legislator rightly condemns unlawful acts naming them in Articles 5—18c
of the Discipline Breach Act as violations of the public finance discipline. It
is because they are acts that are harmful to public finances. If guilt cannot be
unequivocally declared, then a person is released from liability even if the
premises for an act stipulated in the Discipline Breach Act are met formally.*

The Discipline Breach Act conditions the right to hold a person liable for
breaching the public finance discipline on a certain degree of harmfulness of
an unlawful act which is prescribed specific legal effects. Pursuant to a gen-
eral rule expressed in Article 28(1) of the Discipline Breach Act, there is no
liability if the degree of this act’s harmfulness to public finances is negligent.
Therefore, the starting point here if the fact that a negligent degree of an act’s
harmfulness to public finances does not exclude the fault of the infringer but
is only a negative premise for further procedure in the matter.

When juxtaposed with a vague meaning of the “degree of an act’s harmful-
ness,” it is a valid, interesting and pragmatic research area. All the more so
since the legislator lays down a few qualifiers of this degree, such as: “negli-
gent,” “non-negligent,” “significant” and “gross.”

9 ¢

1. PREMISES TAKEN INTO ACCOUNT WHEN ASSESSING THE
DEGREE OF AN ACT’S HARMFULNESS TO PUBLIC FINANCES

A decision of an authority that adjudicates in matters for violations of the
public finance discipline must not be discretionary [Cie$lak 2019]. When as-
sessing the degree of harmfulness of an act penalized under the Discipline
Breach Act various premises (factors, aspects) are taken into consideration.
These aspects, associated with circumstances of a specific matter, may be
general, based on the criterion of a financial effect or lack thereof. To clarify
the above, they may also be assigned to a specific type of a breach of the

2 Act of 17 December 2004 on liability for breaching the public finance discipline, Journal of
Laws 0of 2021, item 289 as amended [hereinafter: Discipline Breach Act].

3 Act of 27 August 2009 on public finances, Journal of Laws of 2021, item 305 as amended.

* Decision of the Chief Adjudicating Committee in matters of breaches of the public finance
discipline [hereinafter: Committee] of 20 January 2014, BDF1/4900/93/98/13/RWPD-95446,
https://www.gov.pl/web/finanse/artykul-17-ust-1b-pkt-1 [accessed: 14.04.2022] and Decision
of the Committee of 21 May 2018, BDF1.4800.7.2018, Legalis no. 1890118.
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public finance discipline (Article 17 and 17a of the Discipline Breach Act)
[Koscinska-Paszkowska 2012; Lipiec-Warzecha 2012].

General premises cover the gravity of the violated obligations, the manner
and circumstances of violating them and also effects of such a breach. When
assessing the degree of harmfulness that triggers financial effects, the magni-
tude of such effects is taken into account. These premises include for example
how much of the public funds has been depleted, the amounts of public funds
that have not been paid or returned to the appropriate account of the state bud-
get, a local government unit or another unit of a public finance sector as well
as the amount of public funds administered without authorisation or exceed-
ing this authorisation or misusing this authorisation, and also commitments
made without authorisation or exceeding this authorisation and the amount of
interest, fines or fees paid or the interest paid out.

On the other hand, when assessing the degree of harmfulness to public
finances of a breach that does not carry financial effects, the following are
taken into account in particular: the importance of the responsibilities violated
and the manner or circumstances of this violation, in this case: violation of
the public finance discipline set forth in Article 17 and 17a — the manner of
violating the principle of fair competition or the principle of equal treatment
of subcontractors.

The decisions of committees adjudicating in matters regulated under the
Discipline Breach Act present quite a clear position that the “Regulation of
Article 28(1) of the Act of 17 December 2004 on liability for breaching the
public finance discipline (Journal of Laws of 2013 item 168 as amended) stip-
ulates harmfulness to public finances not only in the financial dimension but
also in a potentially financial dimension and, importantly, the reprehensible
sanctioning of wrong practices and violations of legally specified principles
that are binding for units of the public finance sector.”

Therefore, any further analysis should be rooted in an assumption that the
legislator acts rationally and has intentionally regulated the degree of an act’s
harmfulness to public finances in a vague and exemplary manner.

2. VAGUENESS OF THE “DEGREE OF AN ACT’S
HARMFULNESS TO PUBLIC FINANCES”

The legislator does not specify normatively what must be understood by
the public finance discipline and its violation [Kos$cinska-Paszkowska 2012].

5 Decision of the Committee of 18 July 2013, BDF1.4900.38.43.13.RWPD-37774, Legalis no.
1655544, similar: Decision of the Committee of 17 September 2012, BDF1.4900.72.72.12.2074,
Legalis no. 1657051, Decision of the Committee of 19 November 2007, DF/GKO-4900-
46/50/07/1918, Legalis no. 185760.
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From the point of view of the Discipline Breach Act these are elementary con-
cepts. For many terms reference was made to the meaning given to certain le-
gal issues in the Public Finance Law (Article 2 of the Discipline Breach Act).
This is the case, i.a. for “public finances” which must be understood as pro-
cesses associated with the gathering of public funds and disposing of them.¢

The Discipline Breach Act also lacks a definition of an act’s harmfulness to
public finances and an express distinction based on clear criteria of individual
degrees of this harmfulness [Borowska 2015, 23-24]. Such a legal measure
must be seen as intentional action of a rational legislator who shifts the obliga-
tion to establish facts here onto the authorities that adjudicate in a given case
(regulations of the Discipline Breach Act express what its creator (legislator)
wanted to say in this way).

An under-defined expression should be understood as a situation where
the “dictionary content of a given expression is not complete, it is not a set
of constitutive features or it is a set of such features but one of them is non-
diagnostic” [Zielinski 2002, 163]. The need to apply under-defined terms in
the text of a legislative act does not raise doubts. However, we must each time
assess the nature of such regulations because it will often determine the rules
of interpretation of these terms. It must be emphasised in this context that
the Discipline Breach Act regulates a special kind of liability that enables the
achievement of preventive goals and also serves as a retaliatory effect on the
perpetrator (repression).

Interpretation of an under-defined expression under general regulations of
the Discipline Breach Act must, therefore, be strict and correspond to rig-
orous principles applied in a repressive law. An expanding and a narrowing
interpretation of under-defined terms in the Discipline Breach Act are equal-
ly inadmissible. By using these terms, the legislator increases flexibility of
a legislative act, that is adjusts its provisions to the “environment” in which
it functions and at the same time agrees to reach outside the legal system in
the law application process [Sliwa 2010, 261]. The legislator rightly resigns
from a legal definition of “an act’s harmfulness to public finances.” It must be
borne in mind that the Discipline Breach Act specifies a bountiful catalogue of
acts that constitute violations in questions, while the rule specified in Article
28 of the Discipline Breach Act will be — potentially — applicable in each of
the violations specified in Articles 5—18c of the Discipline Breach Act. This
is why, as has been noted in legal commentary, “it is not possible to specify
a clear research model and objective criteria or boundaries in this situation”

¢ Article 3 of the Public Finances Act shows that these include in particular: gathering of public
revenues and incomes; spending of public resources; financing state budget’s loan needs; mak-
ing commitments that engage public funds; managing public resources; managing government
debt; settling of accounts with the European Union’s budget. Not all of these processes were
covered in the Discipline Breach Act.
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[Tomczak 2021] and apart form that, it may prove pointless from the axiologi-
cal point of view. The legislator should, first and foremost, make sure that law-
applying authorities have effective tools to maintain governance and security
in public finances.

In the context of under-defined terms used in the Discipline Breach Act, we
must refer to the need (resulting from the principle of the democratic rule of
law) to create correct, precise and clear regulations. Correctness of a provision
means its correct construction from the linguistic and logical point of view
and is a basic condition that allows the provision to be assessed in the aspect
of the other two criteria — clarity and precision.” Provisions of the law should
be clear and understandable to all addressees. These addressees may expect
the rational legislator to create legal norms that do not raise doubts as to the
content of obligations imposed and rights granted.® Precision, on the other
hand, should be expressed in the specific nature of obligations imposed and
rights granted so that their content is clear and allows them to be enforceable.’
Therefore, in a democratic rule of law the legislator should provide a law that
will optimally benefit the implementation of normatively and socially desir-
able goals. Values encoded in provisions of the law must, thus, be reflected in
positive law and result from it because, as socially acceptable values, they will
also serve a correct interpretation of positive law. An absence of under-defined
terms in the Discipline Breach Act could mean that the type-classification of
the legal assessment is done already at the stage of abstractly created law,
therefore the role of authorities adjudicating in matters of breaches of the pub-
lic finance discipline would be limited to the “subsumptive automation.”'® In
this context, the lack of a legal definition of “an act’s harmfulness to public
finances” seems to be axiologically justified.

Taking the above into consideration, it is worth noting that there are at-
tempts made in judicial decisions to specify “an act’s harmfulness to public fi-
nances” where these attempts are based on specific circumstances of the case.
A belief expressed in the decision of the Committee of 14 November 2013
is worth noting here. It demonstrates that harmfulness of an act is a broader
concept, because next to the concept of damage in the substantive understand-
ing, we take into account the gravity of the responsivities infringed, how and
in what circumstances they were violated, general and specific frequency of
their violation, effects of this violation, and a preventive effect of a possible

7 Judgement of the Constitutional Tribunal of 3 December 2009, ref. no. Kp 8/09, OTK-A 2009,
No. 11, item 164.

8 Ibid.

? Judgement of the Constitutional Tribunal of 21 March 2001, ref. no. K 24/00, OTK ZU 2001,
No. 3, item 51.

10 Judgement of the Constitutional Tribunal of 9 October 2015, ref. no. OSK 70/06, OTK-A
2007, No. 9, item 103.
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punishment, both in a general and specific aspect.! We cannot equate the terms
“harmfulness” and “damage” because the fact that the breach of discipline did
not result in any damage to public finances or in a loss in material interests
does not have to mean that the harmfulness to public finances was negligent
[Lipiec-Warzecha 2012]."> However, this does not change the fact that in the
current realities of casuistic regulation of individual breaches of the public
finance discipline, adoption of a legal definition of “an act’s harmfulness to
public finances” may turn out not only impossible, but even unnecessary and
may deepen dysfunctions in the liability system regulated in the Discipline
Breach Act.

3. DEGREE OF AN ACT’S HARMFULNESS AS SEEN IN EXAMPLES
OF PREMISES — REVIEW OF JUDICIAL DECISIONS

One of the most frequent criteria of assessment of the degree of an act’s
harmfulness to public finances is the time criterion. Adjudicating committees
do not present a uniform stance in this area. For example, in its decision of
28 February 2019," the Committee claimed that failure to account for a sub-
sidy in the time period prescribed (Article 9(2) of the Discipline Breach Act)
violates the principle of open public finances, thus distorting public finance
governance. This is why it was decided that the degree of this harmfulness
is not negligent, though also not significant. Given the above, between the
negligent degree of an act’s harmfulness to public finances (which means that
Article 78(1)(7) of the Discipline Breach Act must be applied) and the warn-
ing adjudicated when determining that the degree of an act’s harmfulness to
public finances is not significant (Article 35 of the Discipline Breach Act), the
Committee found “room” for resigning from imposing a punishment (Article
36(1) of the Discipline Breach Act). It linked the “degree of this breach” with
its condition which “is not negligent though also not significant.”

However, at the same time, the Committee concluded that despite failing to
meet the obligation to obtain the minister’s written permission for prolonging
the deadline for settling accounts for the subsidy, this settlement was carried
out, albeit with delay. The Committee believed that given the circumstances
of the case, a delay of 22 days cannot be considered excessively long. In an-
other decision, a delay of “a few days” in “individual months” was attributed
a negligent degree of harmfulness to public finances.'* It was also emphasized

! Decision of the Committee of 14 November 2013, BDF1.4900.86.91.13.RWPD-88736, Le-
galis no. 1657044.

12 Decision of the Committee of 4 July 2011, BDF1/4900/46/52/11/1593, Legalis no. 1445560.

13 Decision of the Committee of 28 February 2019, BDF1.4800.2.2019, Legalis no. 2285915.

14 Decision of the Committee of 22 September 2005, DF/GKO/Odw.—32/43/2005/327, Legalis
no. 268191.
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that a delay in the payment of social insurance contributions did not exceed 4
days in individual months and a 22-day delay applied to the nominal amount
of PLN 54.26 (Article 16(1) of the Discipline Breach Act). The time factor
was decisive in declaring a negligent degree of an act’s harmfulness to public
finances also in the decision of the Committee of 25 January 2016." It was
emphasized at that that the entity charged took the initiative to repair the tres-
passes of the financial plan immediately (within 2 days), whereby they were
only passing, short-lived.

The adjudicating committees, guided by Article 28(2—3) of the Discipline
Breach Act, often notice no provisions to discontinue proceedings in such
cases under Article 78(1)(7) in connection with Article 28(1) of the Discipline
Breach Act. For example, a nearly two-year delay in conducting internal au-
dit in a unit of a public finance sector was considered a persistent violation
(Article 18a of the Discipline Breach Act).'® On the other hand, in a different
case!’ (act under Article 6(1) of the Discipline Breach Act), a delay between
4 and 16 days applied to 18 violations (in the amounts ranging between PLN
30 and PLN 4,516.56 (PLN 12,704 in total)). In the opinion of the Committee,
these behaviours were not incidental and were a long-term occurrence
(January—October, total of 133 days of delay). Therefore, it was not possible to
discontinue proceedings in this case while the adjudicating committee decided
that due to the act’s negligent harmfulness to public finances, it is reasonable
to impose the penalty of a warning.

Another criterion that serves the assessment of the degree of harmfulness
of an act expressly articulated in Article 28(2) and (3) of the Discipline Breach
Act is the financial effect that differs depending on the circumstances of a spe-
cific case. In this context, we must bear in mind the rule prescribed by Article
26(1) of the Discipline Breach Act, according to which a breach of the public
finance discipline will not apply to an act or an omission specified in Article
5-16 of the Discipline Breach Act whose subject involves funds that do not
exceed the minimum amount on one occasion and its total during a financial
year for more than one action or omission. Such a situation took place in the
decision of the Committee of 22 September 2005 quoted above.

However, financial effects of individual unlawful acts that demonstrate the
legitimacy of discontinuing proceedings are different sum-wise. For example,
in the Committee’s decision of 3 September 2015' it was PLN 24,494.19
(Article 11(1) of the Discipline Breach Act) and in the decision of 25 January

5 Decision of the Committee of 25 January 2016, BDF1.4800.151.2015, Legalis no. 1640622.

16 Decision of the Committee of 10 June 2013, BDF1/4900/37/42/13/RWPD-37545, Legalis
no. 1350056.

"Decision of the Committee of 11 December 2014, BDF1/4900/98/99/14, https://www.gov.pl/
attachment/a76de653-a501-4bc2-af85-5¢cf5588a7¢8d [accessed: 14.04.2022].

18 Decision of the Committee of 3 September 2015, BDF1.4800.88.2015, Legalis no. 1651395.
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2016 the authorities recorded the amount of PLN 10,174.20 that exceeded
the financial plan' (Article 15(1) of the Discipline Breach Act). In another
case (violation of Article 6(1) of the Discipline Breach Act) it was decided
that PLN 1,901.05 was a relatively low amount that was transferred to the
State Treasury with a delay and the final decision in the case was affected by
the fact that the party charged paid the due interest as part of his “own pay-
ment” (PLN 4.72) [Gontarczyk-Skowronska 2013, 45-46].2° In this case too it
was emphasized that an act’s harmfulness to public finances was negligent. In
case BDF1/4900/88/99/10/2396*' it was decided that the act’s harmfulness to
public finances was negligent because the amount relating to the commitment
made exceeding authorisation was low — approximately 0.44% of the total
expenditure plan of a given unit (Article 1 of the Discipline Breach Act). The
analysis of judicial decisions of committees adjudicating in cases for breaches
of the public finance discipline shows at the same time that the degree of an
act’s harmfulness to public finances cannot be defined only in the framework
of specific amounts of depletions but reference must also be made to amounts
that a given entity has at its disposal.?

The current body of decisions of adjudicating committees shows that the
number of violations too is important when establishing the degree of an act’s
harmfulness to public finances. Case BDF1/4900/82/83/09/2805% points to
the fact that since the person charged performed his obligation to transfer the
revenues to the budget timely on a few dozen cases but one, imposing any
penalty on them for the violation is pointless (Article 6(2) of the Discipline
Breach Act). On the other hand, acts that are frequently repeated (acts speci-
fied in Article 16(1) of the Discipline Breach Act) despite applying to not great
amounts, point to a situation in which the degree of harmfulness for public
finances is not negligent. The number of violations has not always been con-
sidered a significant circumstance from the point of view of the measure stipu-
lated in Article 28(1) of the Discipline Breach Act. Sometimes we saw a clear
ruling out of the linking of an effect and the degree of an act’s harmfulness to
public finances with the number of violations committed. It was seen in the
case closed with the Committee’s decision of 5 September 2002.%

1 Decision of the Committee of 25 January 2016, BDF1.4800.151.2015, Legalis no. 1640622.

20 Decision of the Committee of 4 March 2010, BDF1/4900/3/3/10/75, 286994.

2l Decision of the Committee of 8 November 2010, BDF1/4900/88/99/10/2396, Lex no.
794046.

22 Decision of the Committee of 28 July 2014, BDF1.4900.68.68. RN—16.14, Legalis no.
1651680.

2 Decision of the Committee of 10 December 2009, BDF1/4900/82/83/09/2805, Legalis no.
292310.

24 Decision of the Committee of 6 April 2009, BDF1/4900/21/20/09/727, Legalis no. 268206.

2 Decision of the Committee of 5 September 2002, DF/GKO/Odw.—50/67/2002, Lex no.
80073.
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Other examples of circumstances in which the degree of an act’s harmful-
ness to public finances is declared negligent include: a) efforts made by the
persons charged, whereby the correct financial standing of the entity is re-
stored quickly (Article 11 and 15 of the Discipline Breach Act);?® b) school’s
interest, preventing depletion of public funds, negligent weight of the vio-
lated obligations, holiday period that made it difficult to amend the financial
plan, efforts to prevent failure to exercise the will of donors (Article 15 of the
Discipline Breach Act);*’ ¢) making an additional expense by mistake and re-
pairing the error immediately (incidental, one-off violation, no adverse effects
for the entity’s financial management (Article 15 of the Discipline Breach
Act);?® d) preventing purchasing of unnecessary equipment and making a non-
earmarked expense (Article 17(3) of the Discipline Breach Act).”

On the other hand, the following were considered behaviours that are
harmful to public finances to a significant degree: non-observance of the prin-
ciple of fair competition (Article 17(6) of the Discipline Breach Act),* fail-
ure to observe the principle of equal treatment of contractors (Article 17(1)
of the Discipline Breach Act),! distorting public finance governance (Article
18(1) of the Discipline Breach Act),*? exceeding planned expenditure by 21%
(Article 11(1) of the Discipline Breach Act),** or constructing one’s own rules
on financial settlements with the state budget and making deductions in a way
that goes beyond statutory regulations (Article 6(1) of the Discipline Breach
Act).**

The highest degree of an act’s harmfulness to public finances is the act’s
grossness. According to a belief expressed in judicial decisions, we may say
that acts or omissions are gross if these violations are easy to detect, apparent,
indisputable and far-reaching. In such a case, an analysis of the behaviour (ac-
tion or omission) of the entity charged in the context of an order or prohibition
resulting from the hypothesis of the violated legal norm, points to their obvi-
ous non-compliance.*

26 Decision of the Committee of 28 November 2005, DF/GKO/Odw.—60/79-81/2005/517, Le-
galis no. 268061.

2" Decision of the Committee of 14 October 2013, BDF1.4900.41.46.13.RWPD—41864, Legalis
no. 1655542.

2 Decision of the Committee of 25 January 2016, BDF1.4800.151.2015, Legalis no. 1640622.
29 Decision of the Committee of 2 December 2013, BDF1.4900.64.69.13.RWPD, Legalis no.
1657062.

3 Decision of the Committee of 7 July 2014, BDF1.4900.16.18.14, Legalis no. 1651402.

31 Decision of the Committee of 18 March 2019, BDF1.4800.8.2019, Legalis no. 2285917.

32 Decision of the Committee of 24 September 2012, BDF1.4900.67.67.12.1889, Legalis no.
1657057.

3 Decision of the Committee of 5 October 2006, DF/GK0O-4900-61/76/06/1755, Lex no.
1724661.

34 Decision of the Committee of 19 October 2015, BDF1.4800.104.2015, Legalis no. 2094435.

35 Decision of the Committee of 27 September 2018, BDF1.4800.27.2018, Legalis no.
1893359.
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This review of judicial decisions issued in cases of violations of the public
finance discipline demonstrates that assigning a rigid definitional framework
to “degrees of an act’s harmfulness to public finances” and to the “harmful-
ness” itself could have a limiting effect on the adjudicating committees and
ultimately make the liability system under analysis less effective.

CONCLUSIONS

A system that lacks under-defined terms would have to be not only highly
causal, for which the legislator would be responsible, but it would also rule out
any margin of freedom in decision-making when assessing specific cases of
application of the law. Such an inflexible system would have to lead to unfair
decisions. Type-categorisation of a legal assessment would always be done
already at the stage of an abstractly created law. Such a legal vision would not
only be insubstantial, but in a broader approach, it would be alien to provi-
sions of the Constitution of the Republic of Poland of 2 April 1997.%° This is
why, given the frequent doubts resulting from the decision-making practice
of the adjudicating committees, the general under-defined nature of an act’s
harmfulness to public finances and its “degrees” may be an expression of the
legislator’s pragmatism. Of course, we cannot rule out a situation where at
the stage of application of the law the interpretative discretion is violated, but
we cannot forget that Article 169 of the Discipline Breach Act allows submis-
sion of a complaint to an administrative court, which will serve to verify the
correctness of actions taken by adjudicating panels in individual adjudicating
committees (or possibly heads of adjudicating committees).

An analysis of a few dozen decisions shows that adjudicating committees
take into account premises specified in Article 28 of the Discipline Breach Act
and each time refer them to the circumstances of a given case. The postulate
of adequacy of legal measures to existing needs of decision-making practice
is implemented intentionally and legitimately. This helps achieve axiological
assumptions of the Discipline Breach Act by satisfying not only the preven-
tive objectives assigned to this act, but also a social sense of justice. One needs
to remember that caring for the public interest, for the financial stability of
the public finances sector and for the governance and security of this area of
state’s operation is essential in promoting appropriate civic attitudes and in
strengthening citizens’ trust to the law given.

There are divergent interpretations of under-defined terms in judicial deci-
sions. It is unavoidable as it is inscribed in the risk of the principle of inde-
pendence of members of adjudicating panels resulting from Article 45 of the

3¢ Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 483 as
amended.
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Discipline Breach Act. It needs to be borne in mind that members of adjudicat-
ing committees issue decisions within the boundaries specified by the statute
and on the basis of a conviction following from the assessment of evidence.
Therefore, such assessment should be objective [Kotakowski 2022, 29-30].
Importantly, these members independently settle the arising legal issues and
are not bound by decisions of other authorities save for final court judgments.

This is due to their independence in deciding in cases of violations of the
public finance discipline and is only subject to provisions of the law. It is also
worth emphasizing that the principle of interpreting irremovable doubts to the
benefit of the charged persons as much as possible applies to proceedings for
breaches of the public finance discipline. However, where different interpreta-
tions of a provision are possible and where these interpretations are equal in
their grammatical wording and are not contrary to other regulations of a given
legal act (and also the entire branch of law), then application of one of them
cannot be seen an unlawful behaviour).”’

REFERENCES

Borowska, Katarzyna. 2015. “Znikomy stopien szkodliwo$ci naruszenia dyscypliny finanséw
publicznych w praktyce orzeczniczej organow wiasciwych w sprawach o naruszenie dyscy-
pliny finanséw publicznych.” Finanse Komunalne 10:23-31.

Cieslak, Rafat. 2019. “Komentarz do art. 28 w.0.n.d.f.p.” In Ustawa o finansach publicznych.
Ustawa o odpowiedzialnosci za naruszenie dyscypliny finanséw publicznych. Komentarz,
edited by Wojciech Misiag. Warszawa: C.H. Beck. Legalis el.

Gontarczyk-Skowronska, Marta. 2013. “Szkodliwo$¢ w naruszeniu dyscypliny finanséw pub-
licznych a szkoda w majatku Skarbu Panstwa lub jednostki sektora finanséw publicznych.”
Kwartalnik Prawa Publicznego 4:33-47.

Kotakowski, Ireneusz. 2022. “Stopniowanie szkodliwosci naruszenia dyscypliny finanséw
publicznych.” Finanse Komunalne 1:21-30.

Koscinska-Paszkowska, Anna. 2012. “Komentarz do art. 28 uv.o.n.d.f.p.” In Odpowiedzialnosé
za naruszenie dyscypliny finansow publicznych. Komentarz, edited by Tomasz Bolek, Kata-
rzyna Borowska, and Anna KoS$cinska-Paszkowska. Warszawa: LexisNexis. Lex el.

Lipiec-Warzecha, Ludmita. 2012. Odpowiedzialnos¢ za naruszenie dyscypliny finansow pub-
licznych. Komentarz. Warszawa: Wolters Kluwer. Lex el.

Sliwka, Matgorzata. 2010. “Znaczenie zwrotow niedookreslonych na tle orzecznictwa polskie-
go Trybunatu Konstytucyjnego.” Studia luridica Lublinesia 1:261-72.

Tomczak, Maciej. 2021. “Komentarz do art. 28 v.o.n.d.f.p.” In Odpowiedzialnos¢ za narusze-
nie dyscypliny finansow publicznych. Komentarz, edited by Anna Ko$cinska-Paszkowska.
Warszawa: Wolters Kluwer. Lex el.

Zielinski, Maciej. 2002. Wykiadnia prawa. Zasady. Reguly. Wskazowki. Warszawa: Wolters
Kluwer.

3"Decision of the Committee of 23 June 2016, BDF1.4800.10.2016, Legalis no. 1514678.






Teka Komisji Prawniczej PAN Oddzial w Lublinie, vol. XV, 2022, no. 1, pp. 41-51
https://doi.org/10.32084/tkp.4454

SECURITY MANAGEMENT IN POLAND DURING
A CRISIS SITUATION — FORMAL AND PRACTICAL
ASPECTS. INDICATIONS FOR UKRAINE"

Dr. habil. Wojciech Gizicki, University Professor

Faculty of Social Sciences, The John Paul II Catholic University of Lublin, Poland
e-mail: wgizicki@kul.pl; https://orcid.org/0000-0002-1323-5912

Dr. habil. Ivan Pankevych, University Professor

Faculty of Law and Administration, The University of Zielona Gora, Poland
e-mail: i.pankevych@wpa.uz.zgora.pl; https://orcid.org/0000-0003-2826-9610

Abstract. This paper aims to analyse the processes related to security management in Poland in
the case of a crisis. It is crucial to indicate the legal and organisational basis, including specific
practical actions, particularly in the context of making general indications for Ukraine. Poland
and Ukraine are neighbouring states with large areas and populations. However, their organisa-
tional systems, as well as internal and external conditions, are different. The paper focuses on
the issue of crisis management at the level of public administration processes and tasks. The
relevance of this issue is also based on the cross-border nature of opportunities and challenges
in this respect.

Keywords: security management, crisis management, Poland, Ukraine

INTRODUCTION

The geopolitical changes initiated in 1989, especially in Central and
Eastern Europe, have had a profound impact on security processes. This in-
cludes changes at the level of states, international organisations and other ac-
tors. In addition, significant challenges are related to space, both regional and
global. The scope of these challenges is constantly growing. Essentially, secu-
rity challenges are the result of social, political and economic changes, includ-
ing the development of new technologies. The pace of the processes involved
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is incredibly fast. All this makes it difficult to conduct a systematic, long-term
and effective policy in the field of security management.

This paper aims to outline several key conditions related to security man-
agement during various crises as exemplified by Poland. The legal basis and
examples of practical state actions in the area covered by the analysis will be
presented. The paper attempts to answer several research questions: 1) what
is the legal and organisational basis of the security management system in
Poland? 2) what is the specific nature of actions during a crisis situation in
Poland? 3) what indications can be made for Ukraine in this respect?

The paper adopts a research method based on content analysis, compara-
tive analysis and a case study. This will allow achieving the assumed research
objective. Security management processes involve multiple areas and activi-
ties. Due to the specific nature of the methodology and the structure of the
text, this paper is limited to a few basic issues. The analysis essentially focuses
on the crisis management system.

1. CRISIS MANAGEMENT AS A RESEARCH PROBLEM

Crisis management is part of security management. It is one of the basic is-
sues analysed in social science. Depending on the scientific discipline, slightly
different aspects and entities covered by the crisis management system are
emphasised. In most research studies, crisis management is defined as an
organisation’s process involving effective coping with negative, destructive
events affecting its subjective and material resources. Some differences can
be found in defining types of crises and coping strategies, including the role
of leadership [Lerbinger 1997]. In security studies, the necessity to undertake
effective actions on the level of public administration is emphasised above all.
In the case of the analysis undertaken in this study, the focus is on the three
main types of crises identified by Lerbinger: natural disaster, technological
disaster and terrorist attack. A state’s activity must focus on these threats in
order to counteract or mitigate their effects.

The issue under consideration is evolving. Various studies illustrating the
issue in the analytical and research context of the 21st century can be cited
[Houben 2005; Giegerich 2008; Olsson 2009; Fagel and Hesterman 2016;
Farazmand 2017; Lagreid and Rykkja 2019; Hilhorst, Boersma, and Raju
2020]. Without a doubt, their value lies in combining theory and practice,
identifying specific problems, providing ways to solve them and perspectives
on how to counteract crisis situations.

Scientific research in Poland conducted in the field of crisis management
is very extensive and includes a multidimensional perspective. Researchers
address issues concerning many areas that are part of the internal and exter-
nal security system. These include problems related to the responsibilities of
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local government [Kozuch and Sienkiewicz-Matyjurek 2016; Karpiuk 2019],
critical infrastructure [Walkowiak and Szczurek 2021], countering terrorism
[Jaloszynski 2017], cybersecurity [Chatubinska-Jentkiewicz, Radoniewicz,
and Zielinski 2021] environmental challenges [Poskrobko and Poskrobko
2012; Adamczyk, Piwowar, and Dziku¢ 2017], and the activities of the armed
forces [Szulc 2019]. Yet, this list is not exhaustive, because many issues
are cross-sectional and multi-faceted [Raczkowski, Kegd, and Zuber 2010;
Dworzecki 2012; Marszatek, Sobolewski, and Majchrzak 2014; Cichocki
and Grosse 2019; Kalinowski 2020; Gruszczak 2021; Gizicki and Pankevych
2021]. The experience of researchers concerning Ukraine is less extensive in
this regard, although the issue of crisis management is present in the scien-
tific discourse. In this respect, studies representing various scientific fields
can be mentioned: economic, social, political, legal sciences, which analyse,
among others, the content and priority directions of a state’s anti-crisis policy
[Simons, Kapitonenko, Lavrenyuk, et al. 2018; Franchuk and Sylkin 2021],
the principles and models for implementing the crisis management system
in local governments [Akimova, Khomiuk, Bezena, et al. 2020], the condi-
tion and system of critical infrastructure protection [Sukhodolia et al. 2017],
the issues of the military conflict in Ukraine [Pankevych and Slovska 2020],
state cybersecurity policy [Slipachuk, Toliupa, and Nakonechnyi 2019], and
environmental security issues [Radchenko, Kovach, Radchenko, et al. 2017].

2. THE LEGAL AND ORGANISATIONAL BASIS OF SECURITY
MANAGEMENT IN POLAND

The legal basis for Poland’s crisis management system is contained in the
Constitution of the Republic of Poland of 1997' (Constitution 1997). It is also
complemented in this respect by the indications and solutions included in
the National Security Strategy of the Republic of Poland of 2020% (National
Security Strategy 2020).

The Constitution of the Republic of Poland mentions the principles of di-
recting, supervising and organising security management in Poland several
times. Article 5 indicates the state’s subjective and objective assumptions and
obligations. The state’s key duties are related to safeguarding the independence
and integrity of the territory and ensuring the freedoms, security and rights of
persons and citizens. The Constitution indicates the competence principles
concerning shaping security by legislative and executive institutions. Articles

! Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 483 as
amended.

2 See www.bbn.gov.pl/ftp/dokumenty/National Security Strategy of the Republic_of Po-
land 2020.pdf [accessed: 13.04.2022].
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116 and 117 define the powers of the Sejm concerning declaring a state of war,
concluding peace and implementing obligations arising from joint defence
under international agreements (e.g. Article 5 of the North Atlantic Treaty).

The President’s powers in the area of security are contained in several ar-
ticles. Article 126 unequivocally emphasises the responsibility of the head of
state to oversee activities for the benefit of the state’s sovereignty, security,
and the inviolability and integrity of its territory. The President plays a par-
ticularly important role in the representation of the state in foreign affairs
(Article 133). The President is also the supreme commander of the armed
forces (Article 134). In this respect, the Constitution presents an extensive list
of powers, which are further described in several acts. The decisions made by
the President are supported by the National Security Council, appointed by
him under Article 135. Article 136 indicates the powers regarding mobilising
the state’s defence forces in the event of a threat. The tasks of the Council
of Ministers in the area of security are defined in Article 146. These include
ensuring internal security and order, performing tasks as part of external se-
curity, general management of activities as part of international relations, and
concluding international agreements including the area of defence.

Chapter XI (Articles 228-234) of the Constitution outlines the tasks con-
cerning extraordinary measures (natural disaster, state of emergency and mar-
tial law). All major state institutions have responsibilities in this regard. The
constitutional principles related to this area are complemented by four acts
specifying the possibilities of security management in the event of undertak-
ing extraordinary measures.

The Act of 18 April 2002 on Natural Disasters governs the way the state is
organised in the situation of a natural disaster or technical failure. These are
situations related to both the effects of nature and human errors.

By virtue of the Act of 21 June 2002 on the State of Emergency, activities
are carried out primarily related to internal threats. Most often, they are de-
fined by their ability to cause threats to public order and the legal and political
system.

The Act of 29 August 2002 on Martial Law and the Competences of the
Commander-in-Chief of the Army and the Rules of the Commander-in-Chief’s
Subordination to the Constitutional Authorities of the Republic of Poland re-
fers to situations in which threats to the state are mainly external. These are
situations defined by an armed attack, interference with territorial integrity or
other action detrimental to Poland’s independence and sovereignty. In the con-
text of these threats, an obligation related to alliance commitments towards
common defence, e.g. under the North Atlantic Treaty, can also be indicated,
when a threat concerns an allied state.

Pursuant to the Act of 22 November 2002 on Compensation for Material
Losses resulting from the Limitations of Liberties and Human Rights during
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Extraordinary Measures, the Polish legislator has also provided for a situation
in which entities involved in counteracting or mitigating the effects of extraor-
dinary measures may claim reimbursement of actual losses related thereto.
The National Security Strategy of the Republic of Poland includes several
references to crisis management. The document is an expression of concern
for the security of the state and its citizens in a particularly complicated and
uncertain world. The solutions adopted are to minimise risks, face challenges,
and take advantage of contemporary and future opportunities. The vision of
Poland’s security is multidimensional, both in subjective (relations and co-
operation) and objective terms (functioning of the system). In the security
environment, uncertainty, unpredictability and disruption of the global order
are emphasised. This is based on subjective (e.g. the neo-imperial policy of
the Russian government, strategic rivalry of the big players: the USA, Russia,
China) and objective reasons (e.g. hybridisation of wars and conflicts, tech-
nological development, socio-economic challenges). Poland’s opportunities
to strengthen its position are related, among others, to bilateral cooperation
(especially with the USA), regional cooperation (e.g. NATO, EU and several
initiatives in Central Europe) and global cooperation (e.g. UN). The document
mentions a list of values and national interests. These are traditionally associ-
ated with the strength of the nation and the state, and the tasks undertaken.
They can be summarised as the subjective continuity of Poland’s existence
and dynamic development. Crisis situations require multifaceted actions. In
the first place, the strategy points to the role of information exchange and
communication in crisis management. It is also of key importance in inte-
grating Poland’s security system, both at the state level and in the context of
NATO. Strong support for the area of protecting our national heritage against
all crises should be emphasised. This is extremely important in a time of ci-
vilisational challenges in Europe and increased migration problems.

3. THE SPECIFIC NATURE OF CRISIS MANAGEMENT IN POLAND
BASED ON SELECTED EVENTS

The aforementioned legal basis is reflected in specific organisational ac-
tivities. They are expressed by the system of managing and responding to
emerging challenges.

Poland’s security system, including crisis management, is quite clearly de-
fined. The division made includes two areas: 1) the internal security system
and 2) the external security system.

The internal security system aims to guarantee the civilian population a suf-
ficient sense of security, as well as peaceful and effective development. The
most important tasks at this level include ensuring society’s conflict-free de-
velopment, having the ability to respond effectively to a situation threatening
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the normal and acceptable social order. Within the internal security system,
two subsystems can be identified: 1) public security, which mainly aims to
counteract crimes and threats related to the activities of Polish and foreign cit-
izens; 2) general security, which primarily aims to counteract threats against
the existence and positive development of man and society, including in par-
ticular natural and technological disasters.

The external security system aims to protect the independence and integri-
ty of the territory of the Republic of Poland, including the state borders, and to
protect the national heritage. The main tasks include ensuring the conflict-free
development of the state in the international arena, and maintaining the ability
to defend and effectively respond in a situation of a threat to the state’s exis-
tence and survival. In the external security system, two subsystems can also
be identified. These include: 1) security within the territory of the Republic of
Poland, which is aimed mainly at counteracting direct threats to state security,
related to acts of aggression by other states, such as armed attacks; 2) security
outside the territory of the Republic of Poland, which is aimed primarily at
supporting coalition activities (based for example on Article 5 of the North
Atlantic Treaty), stabilisation and peace-keeping activities (e.g. participation
in foreign missions).

Regardless of the type of system, the organisational structure is inter-
ministerial. Several ministries, especially the Ministry of the Interior and
Administration, the Ministry of Defence, the Ministry of Justice, and the
Ministry of Climate and Environment influence the activities undertaken
to ensure internal security. The key decision-making role is played by the
Prime Minister, together with the Council of Ministers. Supporting institu-
tions participate in the implementation of the tasks: central institutions, e.g.
the Government Centre for Security, the Police, the Polish Border Guard, the
National Civil Defence, as well as local government institutions, subordinate
to province governors, province marshals, district governors, mayors and
commune heads.

In Poland, the course of action concerning crisis management is related to
the so-called general principles arising from legislative solutions. Six main
general principles may be identified. The managerial and organisational ac-
tivities of the public administration must take into account the resulting sub-
jective and objective areas.

The principle of exceptionality indicates that the threats which are to form
the basis for introducing extraordinary measures and the measures aimed at
preventing or limiting their effects must be of a special, extraordinary nature.
This refers to a situation in which it becomes impossible to act as provided for
under ordinary constitutional measures. In addition, it should be pointed out
that a decision to introduce an extraordinary measure is somewhat optional.
Even in the situation of a justified basis for its introduction, state institutions
are not obliged to introduce an extraordinary measure. As a consequence, the
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second principle applies, that of purpose limitation. In a situation of introduc-
ing an extraordinary measure, all actions should be conducted in such a way
as to return to the normal situation as soon as possible. The third principle is
legality. It means that decisions related to an extraordinary measure, including
its introduction, must be in accordance with the act and introduced through
regulation. The fourth principle, proportionality, means that state authorities
and institutions operating in the area of crisis management must make their ac-
tions commensurate with the risks. The fifth principle involves protecting the
foundations of the legal order. This case is particularly about the prohibition
of amending key legal acts (Constitution, elections acts, emergency measures
acts). The sixth principle is the protection of political representation. It con-
cerns a situation in which it is not possible to shorten the term of office of the
Parliament, organise elections or hold referendums during and 90 days after
the end of an extraordinary measure. These are certainly reasons that seriously
influence decisions on possibly introducing a specific extraordinary measure.

In the 21st century, several events took place in Poland that triggered a se-
rious crisis situation. They required undertaking immediate actions in the area
of crisis management. Yet, the right decisions were not always made. Their
effects, including political, were quite unambiguous. The actions mitigating
the effects did not generally lead to introducing any of the extraordinary mea-
sures. This was the case with the floods in 2010 and the plane crash with
President Lech Kaczynski on board at Smolenisk. A total of 96 people died
in that event, including the incumbent President of the Republic of Poland,
the former President of the Republic of Poland in exile, commanders of all
branches of the Polish armed forces, representatives of important state institu-
tions and members of Parliament. At that time, the state was acting decisively
in a crisis situation. This was aggravated by the flood disaster in the spring/
summer of 2010. The failure to introduce an extraordinary measure was the
result of the restrictions, including electoral restrictions, that were necessary
at that time. In 2021, as a result of the border crisis with Belarus, Poland intro-
duced a state of emergency on part of its territory, covering 183 municipalities
in two provinces of eastern Poland bordering Belarus. This obviously brings
about certain consequences. However, it is justified by the actions associated
with maximising the protection of its territory and the EU’s external border.
Limiting a crisis related to potential socio-cultural consequences is also of
great significance.
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4. SELECTED IMPLICATIONS FOR UKRAINE

After the events of the Revolution of Dignity in 2014, the so-called multi-
vector policy was abandoned in Ukraine. Its effect was not only geopoliti-
cal hesitation in terms of the direction of the state’s further development, but
also the actual division of Ukrainian society according to ideological, ethnic,
linguistic or religious criteria, as well as the division due to the integrative
direction of the state’s development. Ukraine’s state authorities faced the chal-
lenge not only of fighting a military invasion by the Russian Federation, but
also of resolving a number of other geopolitical issues. Euro-Atlantic integra-
tion has become one of the basic policy priorities in the international arena.
In view of the very painful experience related to the annexation of the territory
of the Autonomous Republic of Crimea and the Russian-Ukrainian hybrid war
which has continued to this day, it is essential to adopt effective mechanisms
for managing security, including a crisis situation. Poland’s experience may
be a good platform for Ukraine to search for and adopt specific solutions.

In the legal area, amending the Act “On the National Security of Ukraine”
is essential. The Ukrainian legislator should take a systemic and logical ap-
proach to drafting appropriate legal norms in the area of security. One exam-
ple is part 2 of Article 3 of the aforementioned Act. It provides the three most
important principles for state security policy-making. These include: 1) su-
premacy of law, accountability, legality, transparency and adherence to the
principles of democratic-civilian control over the functioning of the security
and defence sector and the use of force; 2) compliance with international law,
Ukraine’s participation in international peacekeeping and security activities,
interstate systems and mechanisms of international collective security; and
3) developing the security and defence sector as a basic tool for implement-
ing state policy. Among the principles mentioned, including the principle of
the necessity of sustainable development of the security and defence sector
is advised. The legal acts to be passed are to be based on strategic analysis,
planning and forecasting. This may result in the creation of an effective state
crisis management mechanism. This is precisely the area where the experi-
ence of crisis management in Poland could be applied to Ukrainian condi-
tions. It would make it possible to avoid mistakes in lawmaking as well as in
the area of the law’s application.

For the effective organisation of the activities of state and local govern-
ment entities, it would seem fundamental to move away from the long-stand-
ing Ukrainian practice of identifying the concept of decentralisation with state
disintegration by the central authorities. All authorities in the state (legislative,
executive, judicial and local government) are to become a single efficient state
mechanism. The solutions provided for in the National Security Strategy of the
Republic of Poland will be beneficial for Ukraine, as the principles necessary
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for applying it in Ukraine are applied in crisis management in Poland. These
are the principles of a systemic and institutional approach. The consequences
of their application will be systematic integrity, coherence and usefulness of
crisis management. The key task for the Verkhovna Rada of Ukraine is not
only to incorporate the aforementioned principles into the relevant legal acts,
but also to set a longer planning period for crisis management. As a rule,
in Poland, the medium-term national security strategy is planned for a period
of no less than 10 years. However, in Ukraine, the national security strat-
egy is planned for a period longer than 5 years. The aforementioned short-
term planning in Ukraine is a consequence of the said multi-vector policy.
However, once Ukraine implements the Euro-Atlantic direction of develop-
ment, such short-term planning no longer makes sense. The fruitful appli-
cation of Poland’s experience in crisis management will stabilise Ukraine’s
development and strengthen its national security.

CONCLUSIONS

The selected issues presented in this paper concerning the subject matter
make it possible to draw some general conclusions. They result directly from
the research objective and are a consequence of the answers to the questions
posed in the introduction.

First, the legal basis of the crisis management system in Poland seems to
be stable and sufficient. The solutions adopted cover both the constitutional
and statutory levels. Detailed regulations have not been fully verified due
to the relatively rare cases when an extraordinary measure was introduced.
However, they seem to be sufficient for actions taken from time to time, justi-
fied by a crisis situation, for example, as a result of environmental events.

Second, the crisis experience in Poland generally covers sudden events.
These result from local or regional natural crisis situations. There have been,
so far, no major terrorist incidents or events in the country. The same is true
of events in the field of technical failure. Apart from the tragic effects of the
Smolensk disaster in 2010, no events requiring radical anti-crisis action have
been recorded, although, of course, the effects of this event are still being felt
in Poland at different levels. Certainly, the coordination of crisis management
activities, including at the local level, needs to be made more effective.

Third, Poland’s experience in the field of crisis management may be an
inspiration for Ukraine because of its spatial proximity and the choices of so-
lutions made at different levels. This is also facilitated by cross-border coop-
eration and the exchange of experience at the local government level. Poland
and Ukraine’s partnership is also expressed in the fact that proven models are
being implemented and mistakes are avoided. It is therefore crucial, among
other things, to define priorities and maintain the chosen strategic direction in
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which crisis management plays an important role. This is particularly impor-
tant in the light of the challenges and hybrid threats that Ukraine has experi-
enced since the beginning of its independence in 1991.
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INTRODUCTION

The subject of the article is the appointment and dismissal of a district
commandant of the State Fire Service.! The rationale behind this choice of
topic is the lack of scientific studies on the subject. Therefore, the article fills
a gap in the science of law. The study is also of great practical importance,
because in Poland there are 314 powiats (counties) and 66 cities with powi-
at rights,? as well as 335 district commandants of the SFS.? The rotation in

! Hereinafter: SFS.

2 Administrative division of Poland according to the Central Statistical Office, see https://stat.
gov.pl/statystyka-regionalna/jednostki-terytorialne/podzial-administracyjny-polski/ [accessed:
08.01.2022].

3 See https:/strazacki.pl/artyku%C5%82y/pa%C5%84stwowa-stra%C5%BC-po%C5%BCarna-
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the position of district commandant is usually greatest in the period of post-
election changes. The management of the state, of the Ministry of Internal
Affairs and Administration, and of the SFS decide to change the vast majority
of county commandants after an election.

The aim of the study is to describe the prerequisites and principles of ap-
pointing and dismissing a district commandant of the SFS. The main problem
of the study can be laid out in specific questions: What is the legal nature
of the decision to appoint and dismiss a district commandant? How do pub-
lic administration officials participate in the procedure of appointment and
dismissal? Are the opinions of public administration officials in these pro-
cedures binding? What are the main reasons for dismissing someone from
the post of district commandant and must they be proved? Does the Code of
Administrative Procedure* apply in the procedure of appointing and dismiss-
ing a district commandant?

The article uses traditional scientific methods from the science of law,
such as the historical method, the hermeneutic method, and the argumentative
method.

1. HISTORICAL AND LEGAL BACKGROUND

According to the Act of 4 February 1950 on fire protection and its
organisation,” which entered into force on 28 February 1950, district and lo-
cal commandant fire officers were appointed and dismissed by the comman-
dant fire officer after consultation with the praesidium of the relevant national
council. This regulation was in force and unchanged until 24 April 1960, when
it was repealed by the Fire Protection Act of 1960.

From 25 April 1960 to 17 June 1975 there were district fire brigades within
the structures of the professional fire brigades. They functioned as fire protec-
tion authorities of the praesidiums of national councils, subject to the supervi-
sion of the Minister of Internal Affairs. The fire protection authorities oper-
ated in accordance with the orders and guidelines issued by the Minister of
Internal Affairs and the relevant higher authorities and praesidiums of national
councils.

The Decree of 27 December 1974 on the Fire Service® stipulated that com-
mandants of district fire brigades (city or district) were appointed by the head
of the district (city or district) from among the candidates presented by the
commandant of the voivodeship fire brigade (the commandant of fire brigades

w-%E2%80%9Epigu%C5%82ce%E2%80%9D [accessed: 25.04.2022].

4 Journal of Laws of 2021, item 735 as amended [hereinafter: CAP].

5> Journal of Laws No. 6, item 51.

¢ Journal of Laws No. 50, item 321 — the decree entered into force on 1 January 1975.
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from that city was excluded from the voivodeship). This regulation was re-
pealed by the enactment of the Law on Fire Protection of 12 June 1975, which
came into force on 18 June 1975. This regulation remained unchanged until
31 December 1988, when it was made more precise by another amendment.®
Starting 1 January 1989 a provision came into force, according to which a re-
gional commandant of fire brigades was appointed by a local state administra-
tive body of general competence of a provincial level from among the candi-
dates presented by the commandant of the provincial fire brigades.

On 1 January 1992, when a new Act on the SFS of 24 August 1991 came
into force,’ there were no district (city) fire brigades, but rather regional fire
brigades within the structure of the SFS. A district commandant was appointed
and dismissed from among the fire service officers by the commandant of the
SFS, on the request of the competent regional commandant. At that time there
was no legal regulation allowing a starosta (head of the county district) to
participate in the appointment of a district commandant of the SFS.

The institution of district commandant appeared on 1 January 1999 when
the Act of 24 July 1998 on the change of certain Acts defining the powers of
public administration bodies — in connection with the reform of the state sys-
tem!? came into force. The reform of the state system was introduced by the
Act of 24 July 1998 by instituting a basic three-tier territorial division of the
country.'! The units of the three-level division of the country’s territory were
then established as communes, counties, and voivodships.

At that time a legal regulation appeared in the Act on the SFS, according to
which a district commandant officer was appointed from among the officers of
the SFS by the provincial commandant of the SFS in agreement with the sza-
rosta. The provision of Article 35(3)(1) of the Act on County Government did
not apply. A district (municipal) commandant of the SFS could be dismissed
by a regional commandant after consultation with the starosta. The provision
of Article 12(3) applied accordingly. This regulation survived practically un-
changed until 30 June 2005.

On 1 July 2005 a regulation was added to the existing law, which has re-
mained unchanged, according to which in cases where the candidate for the
position of district (city) commandant of the SFS is not approved or does not
accept the position, another candidate shall be presented to the starosta within
30 days of the day the candidate was presented. In case of a disagreement with

7 Journal of Laws No. 20, item 106 as amended.

8 Act of 16 June 1988 on amending certain acts regulating the principles of functioning of ter-
ritorial bodies of state authority and administration, Journal of Laws No. 19, item 132.

? Journal of Laws No. 88, item 400.

10 Journal of Laws No. 106, item 668.

! Journal of Laws No. 96, item 603.
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this candidacy, within 14 days of its presentation to the starosta the voivod-
ship commandant of the SFS appoints the officer selected by the voivode.

The function of district commandant of the fire service has existed in the
structures of the state (formerly professional) fire service since at least World
War II. At some point, the name was changed to district commandant in con-
nection with the changing territorial and institutional structure of the state.
Since 1 January 1999, when the reform of the three-tier territorial division of
the country was introduced and powiats were created, there has been the func-
tion of powiat commandant in the structure of the SFS.

From post-war times until today the legal model of appointing the district
(regional) fire commandant, in which officials of state (professional) fire bri-
gades and local officials of public administration participate, has been pre-
served. The only changes in this matter concerned the level of the officials of
fire brigades and public administration which participated in the appointment
of the district (regional) commandant and the nature of their participation,
either in the form of an opinion or a directive to appoint a candidate.

2. APPOINTMENT AND DISMISSAL OF COMMANDANTS
IN OTHER UNIFORMED SERVICES

District (city) police commandants are appointed and dismissed by the re-
gional police commandant, after consultation with the starosta. The provision
of Article 35(3)(1) of the Act of 5 June 1998 on county government does not
apply (Article 6¢ (1) of the Police Act of 6 April 1990'?). In the case of fail-
ure to receive an opinion from a starosta, the regional police commandant
may appoint a respective district (city) police commandant after 14 days have
lapsed from the date the request for an opinion was presented.

In the prison service, there is no post of district commandant and the dis-
trict governor is not involved in the procedure for appointing district directors.
In the border guard service, there is no post of county commandant and the
procedure for appointing a branch commandant does not involve the district
governor. In the Internal Security Agency, the Intelligence Agency, and the
Central Anti-Corruption Bureau there are no positions of county comman-
dants and the starosta does not play a role in appointment in these agencies.

It is justified to analyse the regulations of uniformed services other than
those of the SFS, as it is rightly and uniformly indicated in judicial decisions
that due to the similarity of regulations in the acts of uniformed services, ju-
dicial decisions issued, for example, in relation to the rights of police officers
can be used to solve problems occurring in the SFS, for instance.'

12 Journal of Laws of 2021, item 1882 as amended.
13 Judgment of the Supreme Administrative Court of 13 February 2019, ref. no. I OSK 864/17,
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3. APPOINTMENT OF THE DISTRICT COMMANDANT
OF THE STATE FIRE BRIGADE

3.1. General principles

Under the current legal status a district (city) commandant'* of the SFS is
appointed from officers of the SFS by the voivodeship commandant of the
SFS in agreement with the starosta. The provision of Article 35(3)(1)"° of the
Act of 5 June 1998 on county government'® does not apply. In the event of
a failure to take up a position or a failure to accept the submitted candidacy
for the position of the district (municipal) commandant of the SFS, another
candidate shall be presented within 30 days of the initial presentation to the
starosta. If no agreement is reached with regard to this candidacy within 14
days of its presentation to the starosta, the voivodeship commandant shall ap-
point the officer indicated by the voivode for the position of the powiat (mu-
nicipal) commandant (Article 13(1-2) of the SFS Act). A firefighter’s service
relationship arises — in the case of positions which the SFS Act provides for
the appointment of — on the day of his/her appointment to the position (Article
31 of the SFS Act). The appointment of a firefighter to a particular official
position in the SFS depends on his/her education, qualifications, and length of
service or work (Article 36(1) of the SFS Act).!” As far as the appointment of
district commandants is concerned, there are generally no statements of law
or court judgements.

The appointment of a district commandant of the SFS is a three-stage pro-
cess. The successive stages depend on the consensus of the bodies appointing
the district commandant. If a consensus is reached in any stage, there is no
need to proceed to a further stage. A lack of consensus in any stage of the
procedure results in moving to the next stage. The third and final stage must
lead to the appointment of a candidate to the position of district comman-
dant. Officials of both the SFS (the regional commandant of the SFS) and of

Legalis no. 1889822; judgment of the Provincial Administrative Court in Warsaw of 15 Febru-
ary 2019, ref. no. Il SA/Wa 784/18, Legalis no. 2237363; judgment of the Supreme Administra-
tive Court of 26 January 2012, ref. no. I OSK 921/11, Legalis no. 117452.

14 In cities with county rights, a municipal commandant is appointed. In the remainder of this
article the phrase ‘district commandant’ will be used. Any conclusions and comments in rela-
tion to a district commandant will apply equally to municipal commandant of the SFS.

15 The wording of Article 35(3)(1) of the Coll: (3) The starosta, exercising authority over county
services, inspections, and guards, appoints and dismisses managers of these units, in agreement
with the voivode, and also performs activities with respect to them in matters of labour law,
unless specific provisions provide otherwise.

16 Journal of Laws of 2020, item 920 as amended.

17 This provision also applies to appointments to the position of district commandant of the
SFS.
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public administration (the starosta and/or voivode) take part in the appoint-
ment procedure.

A requirement for appointment to the position of district commandant of
the SFS is that the appointed firefighter must be an SFS officer. The officer
corps of the SFS comprises the ranks of junior captain, captain, senior cap-
tain, junior brigadier, brigadier, senior brigadier, super brigadier, and brigadier
general. Firemen from the ranks of privates, aspirants, or non-commissioned
officers cannot be appointed to the position of district commandant.

In each of the stages of appointing a district commandant there is coopera-
tion between the SFS authority and the public administration authority. In the
first two stages there is interaction between the regional commandant of the
SFS and the starosta, whilst in the third stage the regional commandant and
the voivode cooperate.

In the first two stages, the regional commandant of the SES is the official
who initiates the appointment procedure, selecting candidates among SFS of-
ficers. This selection is somewhat discretionary or arbitrary in nature. The
regional commandant need not consult with anyone about the selection of
a candidate, and there are no statutory requirements that a candidate for the
position of district commandant must meet. Such a person must be able to
perform the statutory tasks assigned to the position of a district commandant
of the SFS, so the choice cannot be completely detached from matters of the
education, knowledge, and experience of the potential candidates.®

It is necessary to agree with the uniform line of rulings of administrative
courts, expressing the view that appointment to the position of district com-
mandant of the SFS is done in order to perform specific tasks and usually in
connection with carrying out the relevant managerial functions; the guarantee
of the performance of these functions is the full suitability of a given person
for a specific official position. This relationship is based on trust. Another
condition for appointment, in addition to expertise and experience, is that the
appointing authority has trust in the appointee for a given position.'” The ap-
pointment has the nature of administrative discretion.?® So far, the science of
law has not expressed a position in this respect.

18 Pursuant to Article 36(1) of the SFS Act, the appointment of a firefighter to a particular of-
ficial position in the SFS depends on his/her education, qualifications, and length of service or
work.

1 Ref. no. I OSK 921/11; judgment of the Provincial Administrative Court in Warsaw of 16
April 2009, ref. no. II SA/Wa 87/09, Legalis no. 213426; judgment of the Provincial Admin-
istrative Court in Warsaw of 8§ March 2011, ref. no. Il SA/Wa 1808/10, Legalis no. 355216;
judgment of the Supreme Administrative Court of 28 February 2007, ref. no. I OSK 324/06,
Legalis no. 236699.

2 Judgment of the Provincial Administrative Court in Warsaw of 5 October 2006, ref. no. I SA/
Wa 1146/06, Legalis no. 292865.
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Pursuant to Article 58(2) of the SFS Act, a firefighter performing his/her
duties in a position for which the provisions of this Act provide for appoint-
ment cannot perform the function in a trade union and is not subject to the pro-
tection referred to in Article 32 of the Law on Trade Unions of 23 May 1991.%!
In view of this regulation, it should be concluded that a firefighter performing
the function of a district commandant officer cannot perform the function in
a trade union and is not subject to the protection referred to in Article 32 of the
Act on Trade Unions of 23 May 1991.

3.2. First stage of appointment

After an internal selection within the ranks of the SFS, the regional com-
mandant is obliged to submit a candidate to the starosta for approval. The
law expressly mentions the appointment of a district commandant on the ba-
sis of an agreement between the regional commandant and the starosta. The
provision does not describe the intended agreement. It should be regarded as
an ‘informal’ agreement, one that does not require prior written agreement
concerning the opinion on the candidate. The requirement of agreement is
met if the regional commandant of the SFS indicates the candidate of his/her
choice in writing to the starosta and the starosta issues his/her opinion. It is
permissible for the regional commandant to justify the choice, which probably
yields a better chance that the starosta will approve the selected candidate. It
is unacceptable for the regional commandant to present several candidates at
the same time and for the starosta to select a candidate for approval. This is
indicated in the regulation, which speaks explicitly about presenting a candi-
dacy, not candidates.

After the starosta is presented with a candidate, he/she is obliged to issue
an opinion on the presented candidate. Although Article 13(1-2) of the SFS
Act do not literally state that a starosta expresses his/her opinion, Article 13(3)
does expressly indicate the necessity of expressing an opinion. Therefore, it
should be understood that the starosta should express an opinion in the proce-
dure for appointing a district commandant of the SFS, as in the procedure for
the dismissal of a district commandant. The opinion should be in writing and
it should be returned to the regional commandant if the starosta expresses and
prepares such an opinion.

In the first stage of appointment, the starosta has 30 days to react to a nom-
ination. The starosta may react in one of three ways. Firstly, he/she may ex-
press approval of the selected candidate. Secondly, he/she may express out-
right disapproval of the candidate. Thirdly, he/she may not take any position.

21 This provision makes the termination and dissolution of legal relations of trade union mem-
bers subject to the approval of the company trade union organisation.
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The starosta’s acceptance of a presented candidate results in the need for
the regional commandant to appoint the approved candidate to the position
of district commandant of the SFS. The starosta’s approval of the candidate
precludes the regional commandant dismissing a previously selected candi-
date. In this respect, the opinion of the starosta is binding for the voivodship
commandant. After the starosta issues an opinion approving the candidate, the
last formal element of this stage takes place: the formal appointment of the
candidate for the position of district commandant by the voivodeship com-
mandant fire officer.

If there is a clear lack of acceptance of the presented candidate from the
starosta or a failure to take a position on the presented candidate, the first
candidacy is rejected and the second stage of the appointment procedure is
triggered.

3.3. Second stage of appointment

The second stage of the procedure is a repetition of the steps taken in the
first stage. It is necessary for the voivodship commandant to present a single
candidate and for the starosta to take a stance. The only thing that changes is
that the time in which the starosta should react to the presented candidate is
reduced from 30 days to 14 days. Written approval of a candidate ultimately
results in his/her appointment by the regional commandant to the position of
district commandant.

If there is a clear lack of acceptance of the presented candidate from the
starosta or a failure to take a stance on the presented candidate, the second
candidacy is rejected and the third stage of the appointment procedure is trig-
gered. If the starosta fails twice to approve a candidate, not only will the third
stage of appointing a district commandant begin, but the starosta will also lose
the right to issue opinions on subsequent candidates.

3.4. Third stage of appointment

The third stage of appointment is fundamentally different from the previ-
ous two stages. First of all, the role of starosta in the appointment of a district
commandant of the SFS is taken over by the voivode. Secondly, the actions of
the voivode do not take the form of an opinion, but rather of a directive; they
indicate the SFS officer who should be appointed to the position of a district
commandant by the voivodship commandant. Thirdly, the legislature did not
specify a time limit within which an SFS officer should be appointed to the
position of district commandant in the third stage. Fourthly, it has to be ac-
knowledged that a voivodedoes not have sufficient knowledge of the ranks of
the several hundred SFS officers in his/her province. The voivode can only be
assisted in the proper selection of candidates by the appropriate local regional
commandant of the SFS, who does have such an overview.
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The role of the regional commandant of the SFS in the third stage of the
appointment procedure is also limited. Article 13 does not give the regional
commandant the right to choose a single candidate presented to the voivode
for acceptance. In order for a voivode to direct the provincial commandant
of the SFS to select an officer for the position of district commandant with-
out possessing adequate knowledge of the SFS, he/she must receive from the
provincial commandant of the SFS several relatively equivalent candidates
with their competences indicated to justify their selection. A voivode then,
being aware that each of the presented candidates is suitable for the posi-
tion of the district commandant, can arbitrarily and bindingly select a candi-
date to be chosen for the position of district commandant. A voivode is not
in a position, unlike a starosta, to take no position or to reject all candidates.
A voivode has only one way to react to the candidates presented, which is to
select a suitable person in his/her opinion. Therefore, the provincial comman-
dant of the SFS should present a sufficient number of candidates to enable the
voivode to choose a suitable one. The candidates should be presented by the
regional commandant in writing, just like the selection made by the voivode.
If a voivode receives an inadequate selection of candidates, he/she can ask
the regional commandant to extend the list of candidates before the formal
decision is made. The provincial commandant is bound by the provincial deci-
sion. The final element of this stage is the formal appointment of the selected
candidate to the position of district commandant of the SFS by the provincial
commandant of the SFS.

This model for the third stage, giving the dominant role to the voivode, pre-
vents the procedure for appointing a district commandant from being drawn
out as a result of discrepancies in the assessment of candidates between the
regional commandant of the SFS and the starosta.

4. DISMISSAL OF A DISTRICT COMMANDANT
OF THE STATE FIRE SERVICE

The district (municipal) commandant of the SFS may be dismissed by the
regional commandant of the SFS after consultation with the starosta. The pro-
vision of Article 12(3) applies respectively (Article 13(3) of the SFS Act).
This provision constitutes the formal and legal basis for the dismissal of a dis-
trict commandant of the SFS.

A firefighter performing his/her duties in an official, appointed post can
be dismissed from that post at any time, immediately or within a specified
period of time, by the body entrusted with the appointment. The dismissal of
a firefighter from his/her official post, referred to in Section 1, does not result
in the termination of the official relationship (Article 31a(1-2) of the Polish
Fire Service Act). Article 31a of the SFS Act constitutes the material and legal
basis for the dismissal of a district commandant firefighter.
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In the legal doctrine there is no statement on the appointment and dismissal
of a district commandant of the SFS. Some aspects of the appointment and
dismissal have been clarified by court rulings, mainly of administrative courts.
This jurisprudence is essentially uniform. On the basis of these rulings practi-
cally uniform lines of jurisprudence have emerged, which should be assessed
positively and approved.

4.1. Nature of the appeal decision

One has to agree with the court rulings that indicate the discretionary na-
ture of the decision to dismiss a district commandant of the SFS. The dismiss-
al of a district commandant is of an administrative discretionary nature and
results from the legislature not establishing specific criteria to justify a dis-
missal. The service relationship of an appointed firefighter is organisational in
nature and does not benefit from any special legal protections characteristic of
appointments, the termination of which is possible only in cases specified by
law.”> A voivodeship commandant dismissing a district commandant has total
freedom in his/her decision.*

“The court examines whether the decision is not arbitrary, i.e. whether the
authority issuing the decision gathered all the evidence and chose a specific
way of settling the case, after a comprehensive and thorough examination of
all the factual circumstances. On the other hand, the lack of premises, which
should be followed by the body, when dismissing a firefighter from his/her
post, makes it impossible for the court to verify the decision. It is also difficult
to control the decision in terms of its compliance with the provisions of pro-
cedural law, given that the decision may be taken at any time or immediately,
while the lack of premises which would determine the possibility of dismissal
from the post excludes the need to demonstrate the legitimacy of decisions
taken on this basis.”*

22 Ref. no. I OSK 921/11; ref. no. I SA/Wa 87/09; ref. no. II SA/Wa 1808/10; ref. no. I OSK
324/06; ref. no. Il SA/Wa 1146/06; judgment of the Provincial Administrative Court in Warsaw
of 22 April 2008, ref. no. II SA/Wa 227/08, Legalis no. 164184; judgment of the Provincial
Administrative Court in Warsaw of 21 March 2019, ref. no. II SA/Wa 1431/18, Legalis no.
2295600; judgment of the Provincial Administrative Court in Warsaw of 26 February 2008, ref.
no. I SA/Wa 1737/07, Legalis no. 838342. Cf. judgement of the Supreme Administrative Court
of 8 April 2008, ref. no. I OSK 648/07, Legalis no. 117452 and the judgement of the Supreme
Administrative Court of 18 February 2010, ref. no. I OSK 1133/09, Legalis no. 223649.

2 Ref. no. IT SA/Wa 227/08.

24 Ref. no. I1 SA/Wa 87/09; ref. no. II SA/Wa 1808/10; ref. no. II SA/Wa 227/08; ref. no. II SA/
Wa 1431/18; ref. no. I SA/Wa 1737/07.
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4.2. Reasons for dismissal

The most common reason for dismissing a district commandant of the SFS
from their post is a loss of confidence by their superiors, which results from
specific factual circumstances. It is rightly recognised in court jurisprudence
that: “Once there is a loss of confidence, if specific circumstances are dem-
onstrated that may raise doubts about the advisability of keeping a person in
a managerial position, there are reasons justifying dismissal. The loss of trust
results from the subjective assessment of the superior and not from objectively
occurring reasons. The loss of confidence cannot be effectively challenged in
a situation where the authority has demonstrated facts justifying the loss of
confidence.””

When a loss of trust is invoked, it should be supported with indications
of the reason behind it, particularly if the dismissed district commandant has
an excellent service record, is quickly promoted and repeatedly awarded and
honoured, and has good relations with the district authorities.?®

The court decisions indicated the reasons for the loss of trust, which in turn
became the reason for dismissing the district commandants. The indications
of the courts should be regarded as accurate. A loss of trust may result from
a conflict between a regional SFS commandant and a district SFS comman-
dant.?” The loss of trust may also result from an ad hoc inspection, in which
irregularities were found in their organisation of service, management of an
SFS unit, or behaviour towards other firefighters.?® The reason for dismissal
may be the final conclusions from a post-inspection report concerning poten-
tial irregularities, for example, related to the participation of district comman-
dants in the course for vehicle appraisers or their possession of several mobile
phone subscriber cards.”’ A lack of availability of the district commandant
may also be a reason for dismissal. The court rightly pointed out that “after
all, it is obvious that persons in managerial positions must be characterised
by full availability and which the applicant, due to her sick leave, could not
demonstrate. On the other hand, her reliance on the argument that her duties
were performed by a deputy is all the more misplaced, since in principle every
organisational structure has such a position, but not in order to permanently
perform the duties of a superior.”*

25 Ref. no. I OSK 921/11; ref. no. IT SA/Wa 87/09; ref. no. II SA/Wa 1808/10; ref. no. I OSK
324/06; ref. no. I SA/Wa 227/08; ref. no. II SA/Wa 1431/18.

26 Ref. no. I SA/Wa 1737/07.

27 Ref. no. I OSK 921/11; ref. no. II SA/Wa 1808/10.

28 Ref. no. II SA/Wa 87/09.

2 Ref. no. IT SA/Wa 1431/18.

30 Judgment of the Provincial Administrative Court in Warsaw of 11 May 2010, ref. no. IT SA/
Wa 1981/09, Legalis no. 619402.
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“In the case there was no violation of the presumption of innocence. The
provisions of the professional statute for firemen relating to the loss of trust
by a superior do not link the possibility of appeal with the fact of a criminal
conviction. Hence, certain too firm and final statements used by the authority
in the appealed decision, e.g. «in connection with having committed an act»
should only be treated as unauthorised and premature, but as a rule not affect-
ing the correctness of the decision itself.””!

“The refusal to carry out an inspection, the refusal to allow an inspection,
the polemic against the content of an order given by a superior, including the
lack of discipline of subordinates, could be reasonable grounds for the author-
ity to consider that the appellant had lost the confidence of his superior result-
ing in his dismissal from the post of commandant of the State Fire Service.
It is not necessary to prove all the facts constituting the grounds for the deci-
sion to dismiss. It is sufficient to confirm the occurrence of the majority of
events that are the cause of the loss of trust of the superior.”3?

It is necessary to agree with the uniform line of judicial decisions that a dis-
missed district commandant of the SFS does not enjoy the protection to which
trade union members are entitled under Article 32 of the Trade Union Act.*

In one court decision, a view was expressed to the effect that: “The justi-
fication for the dismissal of an officer from his/her official post may, in prin-
ciple, be very laconic. The lack of prerequisites defining the possibility of
removal from a post excludes the necessity to prove the legitimacy of deci-
sions taken on this basis. The justification of the decision in this type of cases
may in fact boil down to statements on the autonomous right of the authority
in the selection of personnel, without the need to prove the lack of appropriate
qualifications, merits, achievements or assessments.”** This ruling can only be
partially agreed with. Taking into account the rulings quoted earlier, it should
be acknowledged that the grounds for dismissal should be indicated in the
justification of the decision to dismiss a district commandant, although the
regulations do not indicate what the grounds for dismissal of a district com-
mandant of the SFS are. In addition, facts supporting such a reason must be
indicated and these must be at least mostly proven by the evidence gathered.
The administrative court will not investigate whether a reason for dismissal
is reasonable and purposeful, because the regulations do not specify proper
reasons for dismissal. However, it is necessary to state the reason for the ap-
peal in the grounds of the appeal decision in order to make the decision as
transparent as possible.

3IRef. no. IT SA/Wa 1431/18.

32 Ref. no. T OSK 324/06.

33 Ibid.; judgment of the Supreme Administrative Court of 14 October 2005, ref. no. I OSK
131/05, Legalis no. 1123599.

3 Ref. no. II SA/Wa 227/08.
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4.3. Power of the starosta’s opinion

It was rightly pointed out in a uniform court jurisdiction that obtaining
an opinion of a starosta concerning the dismissal of a district commandant
of the SFS is not obligatory. For the dismissal it is sufficient for the regional
commandant of the SFS to request an opinion from the starosta.® “It is not
important for the authority taking the decision whether the starosta’s opinion
is positive or negative. Such an opinion may influence the decision made by
the authority, but it cannot determine the will of the authority which has the
right to decide.”¢

4.4. Applicability of Article 12(3) of the SFS Act

Pursuant to Article 13(3) of the SFS Act, a district (municipal) comman-
dant of the SFS can be dismissed by the regional commandant of the SFS after
consultation with the starosta. The provision of Article 12(3) applies accord-
ingly. Pursuant to the provision of Article 12(3) of the SFS Act, in the absence
of the opinion referred to in Section 2,%’ the minister in charge of internal
affairs shall dismiss the regional commandant of the SFS 14 days after the
request for dismissal was submitted.

According to the views of the legal sciences and the decisions of the
Supreme Court and administrative courts referring to them, it should be in-
dicated that the term ‘accordingly’ (apply the provisions of law) should be
understood to mean that some provisions indicated for appropriate application
should be applied without any changes in their disposition to the indicated
scope of reference, other provisions should be applied with some changes in
their disposition to the indicated scope of reference, and others still cannot be
applied at all to the indicated scope of reference [Nowacki 1964, 367-76; Kala
2012, 39].%®

It has been rightly pointed out in court rulings that pursuant to Article 13(2)
of the SFS Act, a municipal commandant of the SFS may be dismissed by the
regional commandant of the SFS after consultation with the starosta. The pro-
vision of Article 12(3) of the Act applies accordingly, which means that in the
absence of such an opinion, the regional commandant of the SFS shall dismiss
the municipal commandant of fire service 14 days after the day the request for
dismissal is presented.*’

3 Ref. no. Il SA/Wa 1146/06; ref. no. Il SA/Wa 1431/18; judgment of the Supreme Administra-
tive Court of 4 December 2002, ref. no. I SA 744/02, Legalis no. 99988.

36 Ref. no. IT SA/Wa 1808/10; ref. no. Il SA/Wa 227/08; ref. no. IT SA/Wa 1431/18.

7 This is in regards to the opinion of the governor.

38 Resolution of the Supreme Court of 23 May 2006, I KZP 6/06, Legalis no. 74446.

% Judgment of the Provincial Administrative Court in Warsaw of 28 September 2004, ref. no. I
SA 1460/03, Legalis no. 1134032.
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4.5. Application of the Code of Administrative Procedure

A certain divergence has emerged in court rulings as to whether the Code
of Administrative Procedure should be applied in the procedure for dismiss-
ing a district commandant of the SFS and to what extent. In one of the judg-
ments it was indicated that: “Once again it should be emphasised that the Act
on the State Fire Service contains a comprehensive regulation in this respect
both as to the material basis and the procedure, it does not contain an appeal
to apply the provisions of the Code of Administrative Procedure in matters
not regulated in the quoted Act. It should be noted that this special procedure
concerns only the dismissal of a firefighter from a position held on the basis of
appointment.”*® We can partially agree with this statement, as far as the claim
that the SFS Act contains the material and procedural basis for the dismissal
of a district commandant of the SFS is concerned. However, in the procedure
for dismissing a district commandant of the SFS, the Code of Administrative
Procedure should be applied, even if the SFS Act does not explicitly provide
for such dismissal.

One has to agree with the decision of the court, in which it was reasonably
indicated that: “The Commandant of the State Fire Service, adjudicating in the
case as an appeal body, and the Swictokrzyskie Regional Commandant of the
State Fire Service, taking decisions on the dismissal of the applicant*! from
his former position, were bound by the rigours of administrative procedure.
Thus, they should observe the principle of pursuing the material truth (Article
7 CAP), and thus take all steps necessary to clarify the facts accurately. They
were obliged to duly and exhaustively inform the party about factual and legal
circumstances that could have an impact on the establishment of its rights and
obligations being the subject matter of the administrative proceedings (Article
9 CAP). Finally, they had to exhaustively collect, consider and evaluate all the
evidence (Article 77(1) and Article 80 CAP) and justify their decision accord-
ing to the requirements set out in Article 107(3) CAP.”#

A decision to dismiss a district commandant may be made immediately
enforceable.*

5. DISMISSAL OF A DISTRICT POLICE COMMANDANT

The views expressed in the court rulings concerning the dismissal of a dis-
trict commandant of the SFS are legitimate and valid, as confirmed by the
doctrine of law and the court rulings concerning the dismissal of a district

40 Ref. no. I SA/Wa 1146/06.
41 A county fire commandant.
#2 Ref. no. Il SA/Wa 1737/07.
# Ref. no. II SA/Wa 1808/10.
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commandant of the SFS. When interpreting the provisions on the dismissal of
a district commandant of the SFS, it is reasonable to use the views expressed
regarding the provisions on the dismissal of a district commandant of police.
In the doctrine and court judgements it is uniformly and rightly indicated that
the opinion of a starosta in a procedure for dismissing a district police com-
mandant is not binding. The regional commandant is only obliged to request
such an opinion from the starosta. However, if the former does not receive an
opinion within 14 days of requesting it, he/she may dismiss the district police
commandant on his/her own [Kotowski 2012, 189; Swierczewska-Gqsiorowska
2015, 72; Sek and Obrebski 2009, 291-300; Siwek 2012, 174].4

One must agree with the uniform views of the courts with regard to the
prerequisites and grounds for dismissal of a district police commandant. The
provisions “do not give grounds for assuming that dismissal from the post of
district police commandant should be justified in a special way. The legislator
has not introduced any conditions on the fulfilment of which dismissal from
this post is conditional. The lack of specific criteria means that the decision
in this matter is left to the discretion of the competent public administration
body, which at any time, when assessing the suitability to manage a subor-
dinate organisational unit, due to the nature of the service performed, may
dismiss a police officer from the position of the head of the unit. Thus, the
assessment of suitability both upon appointment to the post of district police
commandant and upon dismissal from this post is left to the regional police
commandant, who performs his tasks with the help of the police headquarters
subordinate to him. The condition for appointment, in addition to profession-
alism and experience, is the confidence that the person appointed to the posi-
tion has in the appointing authority, and the loss of confidence necessary to
perform the function is the basis for dismissal from the position.”*

“The Court hearing the complaint shares the views expressed in the case
law that the dismissal of a police officer from a position held on the basis of
appointment is the prerogative of the authority and is characterised by dis-
cretion. It is not apparent from the wording of this provision that there are
special grounds or reasons for dismissal, as it does not contain specific criteria
justifying the dismissal of a district police commandant from his post by the
regional police commandant. The term «at any time», without any supple-
mentation with material and legal prerequisites for interfering with the official

# Judgment of the Provincial Administrative Court in Warsaw of 3 September 2009, ref. no. II
SA/Wa 663/09, Legalis no. 228811.

4 Judgment of the Provincial Administrative Court in Warsaw of 18 October 2019, ref. no.
II SA/Wa 411/19, Legalis no. 2385209; judgment of the Provincial Administrative Court in
Warsaw of 18 April 2016, ref. no. I SA/Wa 1684/15, Legalis no. 1471450; judgment of the
Provincial Administrative Court in Warsaw of 6 June 2019, ref. no. Il SA/Wa 1890/18, Legalis
no. 2294394.
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relationship, makes this regulation provide full discretion and even freedom in
decision-making by an authorised body.”*

“Judicial review of a decision to remove an officer from a functional posi-
tion is limited, which is due to the lack of grounds that the authority should
be guided by when removing an officer from an official position. The court
examines the legality of the decision, but does not inquire into the purposeful-
ness of the decision made and the decision contained therein. Such decisions
are excluded from judicial review to the extent to which the administrative
authority exercises its discretion within the limits granted to it by the provi-
sions of substantive law. In such cases the administrative court, due to its
constitutionally (Article 184 of the Constitution of the Republic of Poland)
specified tasks of judicial control of administration, cannot constitute a «third
instance» of administration and replace the administrative body in resolving
an administrative case. The specificity of this type of adjudication also limits
the procedure of taking evidence, regulated in the Code of Administrative
Procedure. The lack of prerequisites defining the possibility of dismissal from
a position excludes the need to demonstrate the legitimacy of decisions taken
on this basis and to conduct evidence proceedings aimed at determining all
grounds for dismissal (see judgments of the Supreme Administrative Court
of 8 April 2008, ref. no. I OSK 648/07 and of 10 May 2011, ref. no. [ OSK
1446/10 — judgments of administrative courts are available in an online judg-
ment database at: orzeczenia.nsa.gov.pl).”¥

“Transferring the above comments of a general nature to the case at hand,
it must be borne in mind that the regional police commandant had lost confi-
dence in the applicant and it was within his discretion to assess the advisabil-
ity of keeping the applicant in a managerial position. The loss of trust results
from a subjective assessment of certain facts by the superior, not the subor-
dinate. It should be noted here that the authority of first instance referred to
a specific incident of 14 March 2018, which also formed the basis for initiat-
ing disciplinary proceedings against the applicant. In addition, the correctness
of the position of the body of first instance is strengthened by the results of the
questionnaire conducted on 16—17 July 2018 by the Psychologists’ Section of
the Provincial Police Headquarters in [...] among persons (police officers and
civilian employees) from the unit headed by the applicant. These results indi-
cate that the persons participating in the study even fear the return of the com-
plainant” [Kotowski 2012, 189-90; Swierczewska-Gasiorowska 2015, 73].48

Itis necessary to agree with the court’s view that when issuing a decision on
the dismissal of a district police commandant, the commandant commandant

4 Ref. no. II SA/Wa 411/19; ref. no. II SA/Wa 1684/15; ref. no. II SA/Wa 1890/18.

47 Ref. no. I SA/Wa 1981/09; ref. no. II SA/Wa 411/19; ref. no. Il SA/Wa 1684/15; ref. no. II
SA/Wa 1890/18.

4 Ref. no. II SA/Wa 1981/09; ref. no. Il SA/Wa 411/19; ref. no. Il SA/Wa 1684/15.
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and the provincial commandant are obliged to apply Articles 6, 7, 77(2), 80,
and 107(3) of the Code of Civil Procedure, as well as with a more far-reaching
view that: “Despite the fact that the provision of Article 6¢ of the Police Act
of 06 April 1990 (Journal of Laws of 2002, No. 7, item 58 as amended) does
not refer directly to the provisions of the Code of Administrative Procedure,
the application of the provision of Article 106 CAP is fully justified. There
is no doubt that the proceedings for the dismissal of a municipal police com-
mandant are administrative proceedings and are conducted on the basis of
the provisions of the Code of Administrative Procedure, so they also apply
to the proceedings conducted in order to issue an opinion by a co-operating
body. Moreover, Article 106 CAP will not apply only in situations where it is
expressly provided for in the substantive law.”*

The court rightly held that: “In a case, there must be actual and concrete
occurrences arguing against leaving a particular officer in his former post, and
the decision cannot be attributed the characteristic of arbitrariness. This is not
the situation in this case. In a very extensive decision, in which the authority
mainly analysed the grounds to be followed when dismissing a police officer
from his/her former post and transferring him/her to his/her disposal, there
was no justification of the actual and concrete grounds in relation to the person
of the applicant. The personnel order issued by the authority of first instance
merely stated that in connection with the situation occurring on [...] and [...]
June 2018 at [...] in S. at the training of the managerial staff of the Lubuskie
garrison and the accompanying media coverage of the incident, resulting in
the loss of confidence in the complainant by his superiors, there was a need
to dismiss the complainant from his previously held position and to transfer
him to his disposal. It was also pointed out that the complainant, while on duty
in a managerial position, should refrain from behaviour exposing the police
to a loss of public confidence. In the case, it has not been shown in any way
what situation occurred during the training in question, whether the media
coverage referred to was caused by the applicant’s behaviour or attitude and,
most importantly, what behaviour the applicant R.K. should refrain from. The
staff order in question does not indicate in any way why there was a loss of
confidence in the applicant on the part of his superiors. Not a single real and
concrete reason causing it was indicated.”*

4 Judgment of the Provincial Administrative Court in Gliwice of 12 June 2007, ref. no. IV SA/
Gl 1349/06, Legalis no. 112720.
% Ref. no. II SA/Wa 1890/18.



70 DARIUSZ P. KALA

CONCLUSIONS

The historical legal interpretation does not provide fundamental answers
on the subject of appointments and dismissals of district commandants of the
SFS. The lack of doctrinal and case-law statements on the subject in the past
does not allow to continue or change the doctrinal or case-law lines or to relate
them to the interpretation of the current legal state.

The function of district commandant is found only in the SFS and the po-
lice; it does not exist in other uniformed services. According to court rulings,
it is possible to use the views of doctrine and jurisprudence expressed with
respect to legal regulations on the police in order to interpret legal regulations
related to the appointment of district commandants in the SFS.

A firefighter appointed to the post of district commandant of the SFS must
be an officer. When appointing him/her, his/her education, experience, and
length of service should be taken into account. The appointment is an admin-
istrative discretion, and the regulations do not contain specific requirements to
be fulfilled by a candidate for this function. The regional commandant of the
SFS should have confidence in the candidate appointed to the position of the
district commandant.

In the three-stage procedure for appointing a district commandant, the re-
gional commandant of the SFS and the starosta play a crucial role. If a staros-
ta obstructs the candidates presented by a regional commandant, the voivode
‘enters into’ the appointment procedure, having the right to select a person for
the position of district commandant from several candidates presented by the
regional commandant.

The model of appointing a district commandant of the SFS defined by the
law should be evaluated positively and should be kept in the current legal
system. The legitimacy of this model results from the dominant role of the
regional commandant in the appointment procedure and from the cooperation
of public administration bodies (i.e. the starosta and the voivode) with the
district commandant, after his/her formal appointment, in carrying out tasks
in the field of fire protection in the territory of the district and the voivodeship.
The validity of this model is confirmed by its long history in the system of law,
with minor corrections resulting from political changes that have taken place
in Poland over the past few decades.

The dismissal of a district commandant of the SFS is discretionary, and the
regulations do not specify grounds for dismissal. In practice, the main reason
for dismissal appears to be a subjective loss of trust on the part of the regional
commandant commandant of the SFS, which may result, for instance, from
a conflict with the regional commandant commandant or from irregularities in
the management of the district commandant. The reason for the loss of trust
should be indicated in the decision to dismiss the district commandant and
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should be based on the evidence gathered in the appeal proceedings. In order
to dismiss a district commandant, it is sufficient for the regional commandant
of the SFS to request an opinion from the starosta. The regional commandant
commandant does not have to wait for the starosta’s opinion and may even
dismiss the district commandant against the starosta’s advice. In the proce-
dure for the appointment and dismissal of a district commandant, the Code of
Administrative Procedure should be applied.

In order to resolve legal doubts in the procedure for appointing and dis-
missing a district commandant of the SFS, one may apply the views of the
legal doctrine and court rulings expressed in relation to the appointment and
dismissal of a district commandant of the police, which are consistent with the
views of court rulings regarding the appointment and dismissal of a district
commandant of the SFS.
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INTRODUCTION

Recently, the Italian legal system has undergone a peculiar reform,
through which the level of environmental protection already enshrined in the
Constitution has been strengthened. Italy is therefore one of those countries
that, in order to react to the effects and disasters of climate change, has — per-
haps symbolically — oriented all economic, social and economic activities to-
wards the awareness and need to protect the environment. Since this is a civil
law system, culturally close to the Polish and Central European systems, it is
worth reflecting on the content of the reform and above all on the effects it may
have on the real economy. This is in order to offer a comparative perspective.

In the course of this paper, therefore, we will focus on the analysis of the
protection of the environment in the Italian constitutional context, on the pro-
cess of the reform, its content, and its critical profiles to verify its impact,
strength and weaknesses.
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1. THE ENVIRONMENTAL PROTECTION.
A NEED THAT CAN NO LONGER BE POSTPONED

To understand how the text of the reform and its ratio were arrived at, it
may be useful to consider, firstly, which principles protect the environment in
the context of the Italian legal system. In this way, it will also be possible to
guess what is meant by “environment” according to the Italian constitutional
legislator.

In fact, the notion of “environment,” outside the legal context, already has
different meanings.' This fact shows how it is not so easy for the legislator of
a country to guide regulatory choices with respect to a protected good whose
perimeter is not so clear. And, on this path, the first thing to do is to understand
whether the environment is understood as a complex of elements not depen-
dent on the simultaneous need to safeguard the economic, social and political
components of human life on the planet or whether the environment should
be considered an object of definition and protection only from the perspective
of the human being. In short, it is a question of deciding between an “anthro-
pocentric” and an “ecocentric” view of the environment [Kortenkamp and
Moore 2019, 261-72].

As mentioned above, in the first case, the environment is instrumental to
the well-being of humans. In the second case, on the other hand, the well-
being of the environment must be protected regardless of human behavior and
necessities. Recently, from a political and international point of view, there
has been a slight change of way.

In the last decades the climate emergency was surely perceived as a scien-
tific reality but not as well as a political and consequently as a juridical reality.
Indeed, from a political point of view, there was no single vision and, there-
fore, not a single approach to the “environment” issue.

The very existence of man-made climate change was the subject of great
doubt even in countries that were particularly advanced and central to the
entire world environmental ed economic balance. It would be enough just
to think here about the United States of America. During President Trump’s
previous administration, not only the country was pulled out of the 2015 Paris
Agreement on limiting CO, emissions and preventing the Earth’s temperature
from rising, but also sustained populist approach implied that human race was
unable to trigger and facilitate the devastation of the climate balance through
the exploitation of natural resources; pollution from industrial activity was
being questioned [Tollefson 2017].

! One of the most common is “the natural world in which people, animals and plants live,” in
Oxford Dictionary.
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At the same time, in terms of international policy and relations, other coun-
tries in the East, such as China, are still investing in the exploitation of coal
and fossil energy resources to make their economies more efficient. That be-
cause the economic growth comes before environmental protection in a global
context.?

However, as anticipated, a change of course seems to have taken place with
the recent G20 and Cop 26 [Nascimiento et al. 2022, 158-74].

The summit of the Heads of State and Government of the countries belong-
ing to the G20, held in Rome from 30 to 31 October 2021, had the environ-
ment as one of its main goals: numerous sessions were dedicated to this issue,
leading to the signing of the commitment to contain climate warming within
1.5 degrees through immediate actions such as the reduction of global gas
emissions, and the commitment to formulate long-term strategies that estab-
lish pathways consistent with achieving a balance between “anthropogenic
emissions” and the reduction of CO, by or around mid-century, taking into
account different approaches, including the circular carbon economy, socio-
economic, economic, technological and market developments and the promo-
tion of the most efficient solutions.

The summit smoothly passed the baton to Cop 26, the UN climate change
conference, chaired by the UK and hosted in Glasgow from 31 October to 12
November 2021, where more than 190 world leaders are gathered for twelve
days of negotiations.

This was an event that many believe is the world’s last chance to bring
the devastating consequences of climate change under control, the debate in-
volving society at large: scholars, citizens, activists. The summit has therefore
made it possible to transform the certainty of climate change into a political
issue, one which no country can shirk any longer or regard in a different sense,
for instance, believing that human behavior is not capable of compromising
the environment.

In this context, several countries, including Italy, have developed the in-
terest — or the need — to take clear regulatory action to crystallize the prin-
ciple that human activity must be limited, must be consistent with the reasons
for protecting the environment. This new approach can be interpreted as the
political will to move from “anthropocentric” to “ecocentric” environmental
protection. In fact, as will be seen below, the intervention of the Italian legis-
lator has effectively modified articles of the Constitution that are not directly
linked to the right to human health.

2 The 2020 China report of the Lancet Countdown on health and climate change, https://www.thelan-
cet.com/journals/lanpub/article/PI1S2468-2667(20)30256-5/fulltext [accessed: 25.03.2022].
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2. THE ENVIRONMENT IN THE ITALIAN CONSTITUTION. A LOOK
AT THE SYSTEM BEFORE THE CONSTITUTIONAL REFORM

Until the reform of February 2022, Italy’s Constitution did not in fact ex-
pressly provide for the “environment” as an object of protection [Bartolucci
2021, 212-30].

In fact, within the text of the Charter, it was possible to glimpse a position-
ing within Article 9 of the Constitution, with reference to the object and the fact
that protection should be provided for. Within Article 117 of the Constitution,
on the other hand, the environment is still identified with reference to the
legislative power — in the division of competences between the central State
and the territorial regions — which must provide a reference discipline. In par-
ticular, the Italian Constitution assigns to the central State the prerogative of
legislating to protect the environment as such [Cerrato 2020, 216-24].

These two articles have a different weight and function within the con-
stitutional system. Article 9 of the Constitution is in fact included in the first
part of the constitutional text, which is dedicated to the fundamental values
and principles that inspire the Republic. Article 117 of the Constitution, on
the other hand, falls within the regulatory provisions of the so-called second
part of the Constitution, which regulates the powers of the State, its checks,
balances and the various functions they perform. And yet, before the 2022
reform, the object “environment” was explicitly referred to only in Article 117
of the Constitution. In fact, Article 9 of the Constitution did not expressly refer
to the “environment,” since in paragraph 2 there was only a generic reference
to the “protection of the landscape.”

In its entirety, Article 9 of the Constitution stated: “The Republic promotes
the development of culture and scientific and technical research. It protects the
landscape and the historical and artistic heritage of the nation.”

It is clear, therefore, that the “environment” was not the subject of an ex-
press provision. Only over the years, the doctrine, supported at times by the
constitutional jurisprudence (Constitutional Court No. 85/2013) [Ceddia,
Graziano, Mezzi, et al. 2020, 9—22], has managed to extrapolate from the
concept of “landscape,” the environmental asset as an independent one to be
protected. And this process has certainly been facilitated by the fact that Italy,
a founding country of the EU, ratified the Maastricht Treaty of 1992 and the
following treaties that followed until Lisbon in 2009. However, let us take
a look at the various stages that followed.

The sensitivity that has matured for environmental issues over the last few
decades, as mentioned above, has led the doctrine to look for a formal foot-
hold in the text of the Italian Constitution on which to base the legal relevance
of the environment as such. And in fact, at first, the evolutionary interpretation
of the expression “protect the landscape,” in combination with Article 32 of
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the Constitution,® which qualifies health as a fundamental good of the indi-
vidual and the community, has allowed to expand the meaning to include the
protection of the environment [Mengoni 1996, 121].

In this sense, if Article 9 of the Constitution has represented the norma-
tive foundation useful to guarantee the protection of the environment against
violations on the landscape and on the territory that could create damage to
mankind, Article 32 of the Constitution has turned out to be the juridical key
to make the violation of the environment protectable before a judge and the
damage caused to it the fundamental element to be able also to ask for a com-
pensation for the damage caused.

In this context, a sentence of the Italian Constitutional Court was signifi-
cant (No. 5172/1979) which, interpreting Article 32(2) of the Constitution,
stated that the protection of human health “extends to the associated life of
man in the places of the various aggregations in which it is articulated.” For
this reason, even the environment, as the place where man lives, must be pro-
tected in order to guarantee the human being.

During the following years, the Constitutional Court then made an “ex-
tensive” interpretation to protect the environment within the Constitution. In
sentence No. 167/1987, it is stated that Article 9 of the Constitution not only
contemplates the landscape as a cultural and patrimonial value of the Nation
but also the “environment” as a new good to value and protect. It thus obliges
the legislator to protect it in all its forms. Landscape and environment are thus
taken together as constitutional values of equal level and importance for the
Italian legal system.

Even more important is sentence No. 641/1987 of the Constitutional Court,
which states that: “the environment is protected as a determinative element of
the quality of life. Its protection does not pursue abstract naturalistic or aes-
thetic purposes but expresses the need for a natural habitat in which man lives
and acts and which is necessary for the entire community” [Corriero 2020,
106-20; Bin 1992, 136].

Yet, as can be seen from the words used, the Constitutional Court used the
term “value,” which legally can be understood in a non-univocal way. For this
reason, the doctrine tried to affirm that more than value it would be neces-
sary to speak of legal interest, which requires effective protection that can be
exercised before a judge [Bin 1992, 136]. It was only in the 2000s, thanks to
the European Union, that Italy adopted a regulatory system capable of giving
substance to the environment as a legal asset and as an object of protection.

3 Article 32: “The Republic protects health as a fundamental right of the individual and the in-
terest of the community and guarantees free health care to the indigent. No one may be obliged
to undergo a given health treatment except by provision of law.”
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It can be just seen that Article 3 of the TEU states that the European Union
and thus the Member States must act to promote economic sustainability and
the environment.*

Without going deep into the European regulatory framework that has been
adopted on this subject and with which Italy has had to comply, it is sufficient
to recall that it is thanks to Legislative Decree No. 152/2006 “Environmental
Code” that Italy has been able to regulate the institution of “environmental
damage.” The legislative act thus gave an identity to the concept of environ-
mental damage and consequently provided terms of reference within which to
place the meaning of the environment within the Italian legal system [Salanitro
2008, 373-86; Cerbo 2008, 533-40].

The “Environment Code” also introduced into the Italian system a set of
measures aimed at providing rules for companies and citizens on compliance
with a whole series of prerogatives and models to be observed in order to
avoid environmental damage of various kinds. The “polluter pays” principle
was also highlighted, which requires the party causing the damage to restore
the situation ex ante as well as compensating the injured parties and the com-
munity [Salanitro 2020, 33-37; Leonardi 2019, 1548-566; Lo Sapio 2018,
40-44; Moramarco 2017, 175-94; Corriero 2016, 509].

Concerning our particular interest in this context, it is clear, how the Italian
legal system was, until the constitutional reform of February 2022 fundamen-
tally equipped it with a system of rules for the protection of the environment
based on ordinary law, on parliamentary or regional laws (Article 117 of the
Constitution) which, as is known in the system of sources, has a subordinate
position to the Constitutional one. In addition, the concept of the environment
has nevertheless remained implicit in the constitutional fabric and enhanced
by the activity of the Constitutional Court’s jurisprudence.

Moreover, as can be deduced from the references made to some of the
Court’s rulings, the good of the environment has always been linked to the
well-being of mankind; a perspective therefore more anthropocentric than
ecocentric, in which, although the environment assumes a fundamental value
in the constitutional order, it must be contemplated and regulated with regard
to human activity and its development.

*Article 3 TEU: “The Union shall establish an internal market. It shall work for the sustainable
development of Europe based on balanced economic growth and price stability, a highly com-
petitive social market economy, aiming at full employment and social progress, and a high level
of protection and improvement of the quality of the environment. It shall promote scientific and
technological progress.”
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3. THE REFORM OF ARTICLE 9 AND 41 OF THE ITALIAN
CONSTITUTION

It is only in recent years, also in the light of the more mature political rea-
sons to do with the subject, that Italy has arrived at the formulation of a con-
stitutional reform law aimed at protecting the environment in a more stringent
and reinforced manner.

Constitutional Law No. 1 of 11 February 2022 on “Amendments to Articles
9 and 41 of the Constitution on environmental protection” has been published
in the Italian Official Gazette on 22 February 2022, after having been defini-
tively approved in the second reading by the Chamber of Deputies in the ses-
sion of 8 February 2022 with a majority of two thirds of its members.

The constitutional reform, as mentioned above, inserts in the Italian
Constitutional Charter an express reference to the protection of the environ-
ment and animals, by amending Articles 9 and 41 of the Italian Constitution
[Sciascia 2021, 465—76]. More specifically, with the integration of the sec-
ond paragraph of Article 9,° the reform amends one of the twelve articles of
the Italian Constitution relating to the fundamental principles, introducing not
only environmental protection but also the protection of biodiversity and eco-
systems in the interest of future generations, also stating that the law of the
State must regulate the ways and forms of animal protection. This is therefore
a fundamental change of course. The environment is to be protected regard-
less of the reasons and needs of mankind. The environment is the future of the
planet and must be preserved as it is.

It also amends Article 41 of the Italian Constitution,® which affirms that
economic undertakings may not be carried out in such a way as to damage
health and the environment, and that the law shall determine the programmes
and appropriate controls so that public and private economic activity may be
directed and coordinated for environmental purposes.

Here, too, the difference from the past is evident. It is no longer the en-
vironment, as a fundamental constitutional value, that must be assessed and
protected in relation to economic performance. This time, the economy must
always be oriented towards respect for the environment, the ecosystem and
biodiversity.

3 Article 9: “The Republic promotes the development of culture and scientific and technical re-
search. It protects the landscape and the historical and artistic heritage of the Nation. It protects
the environment, biodiversity and ecosystems, also in the interest of future generations. State
law regulates the ways and forms of animal protection.”

¢ Article 41: “Private economic initiative is free. It may not be carried out in conflict with so-
cial utility or in such a way as to damage health, the environment, security, freedom or human
dignity. The law determines the programmes and appropriate controls so that public and private
economic activity can be directed and coordinated for social and environmental purposes.”
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Lastly, it contains a safeguarding clause to the legislative powers grant-
ed to the Regions with special statutes and to the Autonomous Provinces of
Trento and Bolzano by their respective statutes.” Therefore, it is clear that the
Italian legislator wanted to include a plurality of new legal assets to be pro-
tected at a constitutional level, not only the environment. We thus move from
an abstract consideration of the good to be protected to a concrete one, made
up of tangible elements that have their own dimension. “Biodiversity” and the
concept of “ecosystem” are included in the text as if to reiterate a conceptual
distinction, which is also fundamental for the purposes of protection [Predieri
1981, 503ff].

The environment is no longer just the “landscape,” but takes on a visible
and physically perceptible dimension getting beyond something static, becom-
ing dynamic. This explains also the direct protection of animals [Merusi 1975,
445ff]. This differentiation of protection objects could lead to “a potential and
unresolvable conflict between different and, in theory, non-coincident objects
(landscape, environment, ecosystems and biodiversity), whose protection re-
quirements are not always unequivocally convergent, imposing, much more
often than one might think, complex operations of reciprocal weighting and
balancing, all «internal» to the macro-objective constituted by environmental
protection” [Cecchetti 2021, 2991f].

The reason why the Italian legislator decided to separate the terms “bio-
diversity and ecosystems” from the term “environment” is both the desire to
comply with especially supranational and international practice, which has
long used these terms, and the desire to guide the behaviour of the community
and institutions. The amendment to Article 41 is also along the same lines.

4. THE AMENDMENT OF ARTICLE 41 OF THE ITALIAN
CONSTITUTION. ANEW START BY ILVA CASE

Article 2 of the Italian constitutional reform modifies Article 41 of
Constitution concerning the exercise of private economic initiative. As an-
ticipated, the revision added to the original provision a further limitation ac-
cording to which the private economic activity may not be carried out in such
a way as to cause damage to health and the environment.

Reading the reports and the draft concerning constitutional laws, it emerges
that the Italian constitutional legislator wanted to give a practical and effective
dimension to environmental protection: the economy cannot damage the eco-
system and threaten biodiversity and the animal world. In this way, the Italian
legislator is also trying to take on board, but at the same time overcome, a num-
ber of rulings given by the Constitutional Court on the relationship between

7 See https://bit.ly/3M411Uo [accessed: 25.03.2022].
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the economy and the environment. In the past, in the absence of strong poli-
tics, the Constitutional Court has had to find very delicate solutions.

An example can be given talking about the Ilva case (Cosst. N. 85/ 2013)
[Corso 2019, 405—409]. In this verdict, the judges focus on the balance be-
tween constitutional rights and goods, in particular, on private economic ini-
tiative in relation to work and health and reiterate that the legislature cannot
be considered precluded in abstract terms from intervening to ensure employ-
ment levels and safeguard production continuity in strategic sectors for the
economy. Then the Court was called upon to judge the constitutionality of
the so-called Ilva Decree of 2015, which allows Ilva to continue its activities
despite the preventive seizure order issued by the judicial authorities for of-
fences relating to workers’ safety.

The case involving the Ilva plant in the city of Taranto had seen the adop-
tion of rules under which — even in the presence of preventive seizures ordered
by the authority — the continuation of economic activity was not denied, as
long as there was a reasonable and balanced dimension of the constitutional
values at stake.

According to the Court, such a balancing act must be carried out “without
allowing the unlimited expansion of one of the rights,” which would become
a “tyrant” in relation to the other constitutionally recognised and protected
legal situations which, taken as a whole, constitute an expression of the dig-
nity of the person. In this regard, the Court affirmed that the balancing must
respond to criteria of proportionality and reasonableness, in such a way as to
allow neither the absolute prevalence of one of the values involved, nor the to-
tal sacrifice of any of them, so that a unitary, systemic and not fragmented pro-
tection of all the constitutional interests involved is always guaranteed® [Corso
2019, 405-409]. “It seems clear — the Court concludes in its ruling — that,
unlike in 2012, the legislator ended up by excessively privileging the interest
in the continuation of production activity, completely neglecting the require-
ments of inviolable constitutional rights linked to the protection of health and
life itself (Articles 2 and 32 of the Italian Constitution), to which the right to
work in a safe and non-dangerous environment must be considered insepara-
bly connected (Articles 4 and 35 of the Italian Constitution). The sacrifice of
such fundamental values protected by the Constitution leads to the conclusion
that the contested legislation does not comply with the limits imposed by the
Constitution on the activity of an undertaking which must always be carried
out in such a way as not to harm safety, freedom and human dignity. Promptly
removing factors that pose a danger to the health, safety and life of workers
is in fact a minimum and indispensable condition for production activity to

8 Cost. sent., 85/2013; 63/2016; 264/2012.
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be carried out in harmony with constitutional principles, which are always
primarily concerned with the basic needs of the individual.””

More in detail, the Constitutional Court, with pronouncement no. 58 of
2018, in declaring constitutionally illegitimate certain provisions aimed at al-
lowing the continuation for twelve months of the production activity of indus-
trial plants of national strategic interest subject to preventive seizure ordered
by the judicial authority in relation to alleged offences related to the safety
of workers, — in this case the blast furnace “Afo2” ILVA Taranto — the Court
found a violation of the constitutional provisions of Articles 2, 4, 32(1), 35(1),
as well as Article 41(2) of the Constitution. So, the Constitutional Court found
a loophole in Article 41 of Constitution. It seemed to be necessary to crystal-
lize how the balance among rights should be arrived at.

The censured legislation was considered to be “far from balancing in a rea-
sonable and proportionate manner all the relevant constitutional interests;”
rather, it was found to be such as to “excessively favour the interest in the con-
tinuation of production activity, completely disregarding the requirements of
inviolable constitutional rights linked to the protection of health and life itself
(Articles 2 and 32 of the Constitution).” These inviolable constitutional rights
linked to the protection of health and life itself must, according to the Court’s
findings, be considered inextricably linked to the right to work in a safe and
non-dangerous environment (Articles 4 and 35 of the Italian Constitution),
so that the legislative provisions under criticism constituted a violation of
the limits to business activity, which — the Court emphasises — “pursuant to
Article 41 of the Italian Constitution, must always be carried out in such a way
as not to damage safety, freedom and human dignity.”

In this sense, it is thanks to case-law such as that mentioned above that the
need to intervene directly in the Constitution to regulate the balance between
the interests to be protected that may come into conflict has been perceived as
definitive.' Instead, according to the Court, it was necessary to ensure a con-
tinuous and reciprocal balance between fundamental principles and rights,
without claiming absoluteness for any of them.' In short, through the reform,
the Italian legislator is once again managing at a political and therefore regula-
tory level the model around which the balancing of the various constitutional
interests at stake must take place.

While before the reform, it was the Constitutional Court that was able to
bring out, now the right to work, now the economy, now the environment,
with this new legislation, the Italian constitutional legislator imposes, once

° Dossier n. 405\3 of 7th February 2022 by Servizio Studi delle Camere, https://www.senato.it/
leg/18/BGT/Schede/Dossier/Elenchi/1_3.htm [accessed: 26.03.2022].

10 Tbid.

" Tbid.
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and for all, already at the level of principles, the proviso that the environment
can no longer be called into question to favour other rights.

The qualification of the value of the environment as “primary” therefore
means that it cannot be sacrificed to other interests, even if they are constitu-
tionally protected, not that they are placed at the top of an absolute hierarchi-
cal order.

While it is true that it might be superfluous to explain that economic activi-
ties should be functionalised for environmental purposes, given the numerous
constitutional provisions concerning the subject, it is also certain that thanks
to the reform of Articles 9 and 41, it is possible to talk about the constitu-
tional foundation of a green economic activities programme [Checchetti 2022,
146] and that it constitutes “a real revolution destined to modify the economic
Constitution of the country” [De Leonardis 2021, 779ff].

CONCLUSIONS

In the light of the above, however, some initial conclusions must be drawn.
At the moment, it should be noted, the subject is still hotly debated in Italy.
The subject is really new. The doctrine but also the national and regional legis-
lator are trying to give a concrete and balanced value and effect to this reform.

Basically, it cannot be denied that environmental protection has indeed
become expressly mentioned and central to the Italian system. It was a neces-
sity, an ethical duty that should probably also be applied in other European
countries.

However, the way in which the text, especially Article 41, has been formu-
lated leaves open a number of perplexities of application which will have to be
reflected upon and returned to also by virtue of future case law applications.

The limit is in fact represented by the fact that the Italian legislator has
blocked, prevented that work of reconciliation and balance of the values in-
volved, which are called into question from time to time. That work is es-
sential and it can be done. The environment risks becoming a value, a right,
a tyrant; a right that — if the economy and politics are unable to manage this
moment of ecological transition correctly and effectively, will risk worrying
and burdening Italian economic growth, as well as prompting many compa-
nies that do not know or do not want to adequately respect the environment to
move their establishments elsewhere causing a huge economic damage.

To ensure that this reform has a good effect on the entire socio-economic
dimension of Italy, it is necessary to hope that the Constitutional Court will
still be able to carry out comparative assessments between economic, work
and health needs.
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Abstract. The article deals with the investigation of the formation of police law in the legal sys-
tem of Ukraine and its meaningful content. The separation of police law is considered controver-
sial in Ukrainian science, so its research also requires analysis of the relationship with related parts
of the legal array, in particular, general administrative law, administrative tort law, administrative
procedure and more.

The material of the article is represented by highlighting issues that need to be addressed during
the formation of special administrative law in Ukraine in general and the problems of the forma-
tion of police law in particular. The study also outlines the already developed positions and schol-
arly prerequisites for the formation of a sub-branch of police law. Nevertheless, there is no gener-
ally accepted understanding of what is police activity in the Ukrainian doctrine, which relations
should be attributed to police-law ones, which authorities are referred to the police. The article
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police authorities; grounds and procedure for application of police measures, procedures; rights
and responsibilities of citizens in the field of police activities.

Keywords: police law, police, police activity, police science, special administrative law,
Ukraine

INTRODUCTION

Legal reform, which is currently underway in modern Ukraine, has prob-
ably affected most of all branches of law, including administrative law. The
field of administrative law has been supplemented by new institutions, existing
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ones have been renewed, and changes continue almost daily. In light of the
foregoing, the law ‘On Administrative Procedure’ was recently adopted and
signed, the draft of which has been discussed for the last twenty years, but it
was adopted by the parliament only in November 2021. Thus, a new institute
of administrative law was formed — the institute of administrative procedure.
So, it is obvious that the update of the content of administrative legislation is
accompanied by changes in the formal grouping of legal provisions in admin-
istrative and legal institutions and sub-branches. The changes concern par-
tially the systematization of general administrative law, at the same time, it
affects more the systematization of special administrative law.

The issue that the authors try to address in this article concerns the legisla-
tion governing the police administrative activities of special public authorities
to ensure public order and public safety. In European countries this part of
administrative law is called police law and is one of the fundamental parts of
special administrative law. In the Ukrainian scientific literature the separation
of police law is considered controversial, this issue is still being discussed and
debated on scholarly sites.

Therefore, the purpose of this article is to summarize the doctrinal posi-
tions on the formation of police law in the legal system of Ukraine, its content,
relationship with related parts of the legal framework, highlight problems, and
suggest ways to eliminate them.

1. FORMATION OF A NEW STRUCTURE OF SPECIAL
ADMINISTRATIVE LAW

It is predominant to highlight that the issue of reforming the system of
administrative law, as its internal structure, signifies both common non-con-
troversial issues and controversial ones, on which the scholarly community
has yet to discuss and develop joint decisions.

Regarding the obvious issues, it should be recalled that the Soviet approach
to the sphere as one that regulates public administration, led to the approach
to the formation of its structure. The so-called “administrative law” consisted
of two parts: the general part of administrative law and the special part of
administrative law. The structure of a special part of administrative law tra-
ditionally included the following four parts: public administration in the field
of economic activity of the state, public administration in the field of socio-
humanitarian activities of the state, public administration in the field of ad-
ministrative and political activities and intersectoral administration [Vlasov,
Yevtikhiyev, and Studenikin 1950, 19]. This division has been preserved in
the structure of administrative law in particular, in the Russian Federation to
this day [Kuzyakin and Kuzyakin 2015, 33].
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However, the change in the paradigm of Ukrainian administrative law, due
to changes in approaches to understanding the challenges facing the sphere, as
well as the subject of its regulation [Averyanov 2010, 88—89; Kolomoyets and
Kolpakov 2017, 71-78] found an absolute flaw in the approach to the defini-
tion of parts of special administrative law as areas of public administration.
This issue is obvious and there are no open discussions on it.

At the same time, other issues related to the content of general, and espe-
cially special administrative law, continue to be controversial and debatable.
The first is the question of what should constitute the structure of special ad-
ministrative law. Obviously, Ukrainian special law should be separate sets of
legislation that “depend on general administrative law” [Halun’ko 2020, 32],
which means they are applied based on the provisions of general administra-
tive law, as is customary in European legal systems.

Nevertheless, is it possible to establish objective criteria for the allocation
of a separate part of legislation in a special administrative law, whether a sub-
branch or an institution?

Obviously it is the following: 1) the existence of a separate subject of so-
cial reality, which is regulated by administrative law and 2) relative separation
of legislation.

Though unfortunately, current legislation of Ukraine in all spheres of pub-
lic life, which falls under the regulatory influence of administrative law, is
sufficiently developed, and the legal regulation of various spheres is carried
out unevenly. Accordingly, the allocation of certain parts of special adminis-
trative law in some cases encounters the issue of their disproportion, as well
as the lack of basic laws that could be the basis for the development of a par-
ticular institution of special administrative law. The latest textbooks on ad-
ministrative law emphasize that the content of special administrative law is
administrative and commercial law, municipal law, police law, service law,
administrative tort law, administrative and construction law, administrative
and telecommunications law, nuclear law, social security law, environmental
law, etc. [Hrytsenko, Mel’nyk, and Pukhtets’ka 2018, 72—78]. It is pointed out
that this list is not exhaustive, and the development of public relations will
lead to the emergence of new structural elements of special administrative
law. However, in some cases, in addition to general and special administra-
tive law, there is also a special administrative law [Halun’ko 2020, 31]. At the
same time, general and special administrative law is considered in accordance
with the European traditional understanding, and special administrative law
includes issues of public administration in certain areas of public relations (so
this part reflects the traditional Soviet approach).
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2. ISSUES OF THE FORMATION OF POLICE LAW IN UKRAINE

In view of the above criteria for the allocation in special administrative law
of certain parts of the legislation, issues with the separation of the sub-branch
of police law should not arise.

Firstly, the existence of a specific subject of regulation is obvious — it is
to ensure public safety and order. These relations determine the settlement of
a specific way of influencing human behavior — the use of coercive measures.

Secondly, Ukraine has developed a separate group of laws that consti-
tute a detached group of legislation: the laws ‘On the National Police’ No.
580—VIII, ‘On the National Guard’ No. 876—VII, ‘On the Security Service
of Ukraine,” ‘On the pre-trial detention’ No. 3352—XII, ‘On the State Border
Guard Service of Ukraine’ No. 661-1V, ‘On the State Bureau of Investigation’
No. 794-VIII, ‘On the Military Law Enforcement Service in the Armed
Forces of Ukraine’ No. 3099-III, ‘On Operational investigative activities’ No.
2135-XII, ‘On the Bureau of Economic Security of Ukraine’ no. 1150-IX,
Criminal Enforcement Code of Ukraine, as well as Regulations on the Judicial
Protection Service, Decision of the High Council of Justice No. 1051/0/15-19.
They contain provisions relating to the regulation of the application of special
coercive measures to ensure public safety and order.

However, the issue of separation, and more specifically the content of po-
lice law, remains problematic and debatable. There are several reasons for
this.

The first issue is the frequent inseparability and indistinguishability of
police law as a stage in the development of administrative law and an ele-
ment of the modern legal system. Research is usually devoted to highlighting
the historical view of police law [Kurko, Bilenchuk, and Yarmolyuk 2015;
Solomakha 2015a], the sequence of formation of certain structural elements of
administrative law [Hrytsenko 2008], the impact of police law on the forma-
tion of modern administrative law [Hryshyna 2018], etc. Even the substantia-
tion of the possibility of reviving police law as a sub-branch of administra-
tive law is carried out mainly through the prism of the historical approach
[Loshyts’kyy 2002, 96-98; Melnyk 2011, 33-36].

Nevertheless, of course, the system of rules, which was called police law
100 or 200 years ago, was very different from what police law is today in the
modern legal system of any state. Understanding this has led Ukrainian re-
searchers to recognize the existence of “new police law” and “classical police
law” [Solomakha 2015b, 291]. Of course, this fact must be taken into account
when borrowing and interpreting the works of prominent police luminaries of
the 19th and 20th centuries. Their work gives us an idea of what police law
was, how administrative law developed and why it is currently exactly as we
see it. And the modern science of police law should undoubtedly be revealed
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through the content of modern legislation, as well as modern legal relations,
which will help to develop and resist the relevant sub-branch within its clear
boundaries.

The second reason is the fear of the term “police law.” In the very com-
bination of words it seems that there is a contradiction. After all, law is defi-
nitely freedom. The police are an inevitable restriction of freedom, force and
coercion. Police state is a concept with a negative connotation, is the opposite
of the concept of “rule of law” and means a state with excessive role and
influence of the police, excessive regulation of all the details of public life
[Kholod 2009, 60]. This negative connotation is also reinforced by the histori-
cal memory of Ukraine being part of a totalitarian regime, where the police
functions of the state prevailed over all others.

Notwithstanding, we support scholars who argue that “the police in a dem-
ocratic society in themselves not only profess the values of the law, but also
protect them” [Rymarenko 2003, 9]. Its main purpose is to protect the rights
and freedoms of citizens. According to the ‘European Code of Police Ethics’
(Recommendation of the Committee of Ministers to member states on the
European Code of Police Ethics), the subject of police activity is to ensure the
rule of law. According to the provisions of the national law ‘On the National
Police,” the tasks of the police are to provide police services in the areas of
public safety and order; protection of human rights and freedoms, as well as
the interests of society and the state; crime prevention; providing services to
help people in need.

Therefore, this second reason is insignificant, one that can be eliminated
if the research and approaches are based on the tasks, principles and goals of
police activities in a democratic society and the rule of law.

The third issue that needs to be addressed is the lack of doctrinal research
on the issue. In the national doctrine there is no clear generally accepted un-
derstanding of what is police activity, which relations should be attributed to
police law, which authorities are referred to the police in a broad and narrow
sense. Unfortunately, Ukrainian administrative and legal science cannot give
an unambiguous clear answer to any of these questions.

3. SCHOLARLY PRECONDITIONS FOR THE FORMATION
OF A SUB-BRANCH OF POLICE LAW

The substantiation of the existence of a sub-branch of police law in the
structure of special administrative law involves coordination on several is-
sues. These issues should be considered in an expert scholarly environment
and become the subject of scholarly discussion, and as a result agreed.

The first question is the question of the content of the concept of ‘po-
lice’. Interpretation of this concept was given by scholars in the sphere from
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different periods of its development. However, currently in Ukrainian science
there is a wide and narrow interpretation of it.

In a narrow sense, the police is a unit of public administration designed to
ensure and protect public order and public safety [Melnyk 2011, 34] by su-
pervising and taking measures of administrative coercion [Loshyts’kyy 2012,
71]. In a broad sense, the police unite in one system all supervisory and con-
trol authorities [Rymarenko, Kondrat’yev, and Solovey 2003, 22], so the rules
of police law regulate relations not only in the field of public order, but cover
a wider sphere of social reality and regulate relations in such spheres of secu-
rity as state, ecological, sanitary, etc. [ Yarmysh 2003, 562].

In our opinion, the generalized concept of “police” should include only
those authorities that not only exercise supervision, but also apply coercive
measures. After all, this concept should not just exist and denote any defined
set of authorities, but a qualitatively separate set. We are confident that the
ability to interfere in the rights and freedoms of citizens and apply measures of
administrative coercion is certainly a qualitative feature that separates the po-
lice from all other control and supervisory authorities. Expanding the range of
subjects and including in this list various state inspectorates that supervise and
control, apply measures of administrative responsibility for non-compliance
with the established norms will blur the concept of “police,” and thus will not
clearly define the subject, structure and content of police law.

For example, the recently established State Service of Ukraine for Food
Safety and Consumer Protection, which combines phytosanitary inspection,
consumer service, sanitary inspection, and veterinary control has no author-
ity to enforce coercion. Similar conclusions apply to the State Environmental
Inspectorate, the State Inspectorate for Architecture and Urban Development
and other similar authorities. That is why there are doubts about the usefulness
of a broad approach to the interpretation of the concept of “police” in terms of
the needs of law enforcement, lawmaking and ultimately the development of
the field of administrative law and its part of police law.

The second unresolved issue is the one of correlation between adminis-
trative tort and police law. There is a position in the scholarly literature that
police law determines the composition of administrative offenses and respon-
sibility for their commission, as well as proceedings in cases of administrative
offenses [ibid.].

In our opinion, such an approach would further expand the boundaries
of police law. Administrative tort law in Ukraine has its own structure and
content, its source is a separate piece of legislation: the Code of Ukraine on
Administrative Offenses, which regulates the types of administrative offenses
and the procedure for bringing to administrative responsibility. In addition,
the authorities that are subject to administrative prosecution are not only the
police, but also local governments and courts. Therefore, it is not necessary to
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combine and join tort law and administrative relations for the application of
coercive measures.

The only area where police law can regulate public relations close to those
governed by tort law is the application of measures to ensure proceedings
in cases of administrative offenses. Such measures are part of administra-
tive proceedings, but are similar to police measures and are used as coercive
measures. In particular, these are such as administrative detention, personal
inspection, seizure of things and driver’s license, etc. (Articles 261-266 of
the Code of Ukraine on Administrative Offenses). Therefore, the question of
the relationship between police law and administrative tort law has yet to be
evaluated and discussed, however, we believe that structurally they should be
different groups of rules and regulations.

The third issue that needs to be harmonized in the scholarly community is
the question of the relationship of police law as a sub-branch of administra-
tive law with such concepts as “police activity,” “police administrative activ-
ity,” “police science.” The fact is that the latter terms are justified and widely
used by researchers of scientific and educational institutions of the Ministry
of Internal Affairs. Departments in higher education institutions that prepare
specialists in law enforcement work under such names, study subjects for stu-
dents and cadets, open scientific journals and hold conferences.

However, we are convinced that the establishment of the priority and rule
of law over the organizational and operational component of all authorities of
public administration should be more than declarative. Such an assertion is
intended to shift the law and legal regulators to all police activities. Obviously,
this should be reflected in the names of academic disciplines and their con-
tent, in the issues of scholarly conferences and symposiums, in general, in
approaches to assessing the phenomena of social reality.

Contemporary Ukrainian investigations represent an attempt to substanti-
ate the position that public relations, which should be governed by the rules of
police law, should be studied within the police science. Accordingly, it is ar-
gued that police science is the science of police law [Shvets 2021, 37], which
should be reflected in the education process of higher education. However,
historically, police science has been developing in the context of the develop-
ment of the theory of state and law under the influence of political and legal
ideas of the classics of German philosophy of law [Horozhanin 2003, 537].
Therefore, if such a name is used as police activity, there will be a risk of re-
turning to a broad interpretation of the police as a set of all state activities and
further uncertainty of the subject of police law. To confirm this thesis, we pres-
ent the columns of the journal ‘Ukrainian Police Studies: Theory, Legislation,
Practice’, which in addition to public security and pre-trial investigation cov-
ers issues of operational and investigative and detective activities, preven-
tion of criminal and administrative offenses, psychological support of police,
police administrative and other services to individuals and legal entities, etc.
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Regarding the relationship between police law and police activity, there is
also no common ground. Most scholars accept and support the view that po-
lice activity should be seen as a special type of public administration activity
aimed at maintaining public order, ensuring public (and any other) security
associated with the use of state coercion [Kovalenko, Rymarenko, and Olefir
2012, 115; Kobzar 2015, 66]. However, some papers argue that police activity
is not limited to administrative activities, as there are also police activity of
pre-trial investigation authorities, police activity of operational and investiga-
tive units and security police activity [Boyko 2018, 120].

At the same time, we believe that police activity is a concept that has the
right to exist in the same way as police law. However, they have different
things to denote. Police activity refers to public relations in the field of public
order and security, and police law is a set of legal rules governing such rela-
tions. Police activity and police law should be correlated in the same way as
the concept of “public administration” (an element of public reality) and the
concept of “administrative law” (its regulator).

4. THE STRUCTURE OF POLICE LAW AS A SUB-BRANCH
OF ADMINISTRATIVE LAW

The structure of modern police law in Ukraine has not yet been devel-
oped and agreed upon, it has not even been proposed for public discussion.
However, it is obvious that the structure of police law should be determined
by the subject of regulation.

Discussions on the mentioned above allowed the authors to conclude
that the structure of police law as a sub-branch of special administrative law
should include the following sets of rules: 1) which determine and regulate the
formation of authorities that ensure public safety and law and order; 2) tasks
and powers of police authorities; 3) grounds and procedure for applying police
measures, procedures; 4) rights and responsibilities of citizens in the field of
police activity.

The system of legislation on the application of police measures is based,
in particular, on the provisions of Chapter II of the Constitution of Ukraine,
which enshrine the basic constitutional rights, freedoms and responsibilities
of man and citizen. We are talking about the provisions of Article 27 of the
Constitution: “No one shall be arbitrarily deprived of his life. It is the duty of
the state to protect human life.” Also the protection of human dignity is guar-
anteed by Article 28 of the Constitution: “No one shall be subjected to torture
or to cruel, inhuman or degrading treatment or punishment.” The provisions
of Article 29 of the Constitution stipulate that everyone has the right to liberty
and security of person. Everyone is also guaranteed the inviolability of the
home, although the possibility of breaking into the home or other property
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of a person established by the provisions of Article 30 of the Constitution is
not ruled out in urgent cases. Finally, the state protects the property rights of
citizens, which is also provided by the constitutional provisions of Article
41 of the Constitution, which stipulates that the right to private property is
inviolable.

It should be noted that at the level of Ukrainian laws, the legal grounds
for the use of police coercive measures by law enforcement officers are en-
shrined in the hypotheses of only certain acts — the laws ‘On National Police,’
‘On National Guard,” ‘On Pre-trial Detention,” ‘On Military Law Enforcement
Service in the Armed Forces of Ukraine’ as well as in the Criminal Executive
Code of Ukraine. Despite the fact that these laws largely require mutual coher-
ence, they have largely consolidated the powers of the police, including in this
area, which allows them to exercise their powers to protect public order, the
implementation of regime measures in places of deprivation freedom and pre-
trial detention. Thus, the regulation of powers to apply coercive measures is
carried out exclusively or mainly by these laws. The rest of the laws, although
they give the right to use coercion, are blanket norms, which refer to the above
three normative acts, mainly to the Law on the National Police, to clarify the
legal grounds for each measure. Special attention should be paid to the com-
pleteness of the legislative lists of police measures, as well as the grounds for
their application. This follows from the constitutional provisions. In particular,
Part 2 of Article 19 stipulates that public authorities and local governments,
their officials are obliged to act only on the basis, within the powers and in the
manner prescribed by the Constitution and Laws of Ukraine.

Also, a small number of legal norms governing the activities of law en-
forcement authorities on the application of coercive measures are contained in
government acts, departmental regulations, in particular, acts of the Ministry
of Internal Affairs of Ukraine, the State Border Service of Ukraine, the High
Council of Justice. However, the regulation of police measures in acts of this
level is the subject of close attention of representatives of various branches of
legal science and receive critical remarks, despite the fact that they relate only
to establishing the order of application of a measure and not its legal basis.

CONCLUSIONS

Thus, the current primary stage of the formation of police law as a sub-
branch of administrative law of Ukraine poses a task to the scholarly com-
munity to adopt certain approaches and develop common positions on the
following issues.

1) Clear division of police law as a stage of development of administrative
law and an element of the modern legal system of Ukraine. This issue should
be applied not formalist, but a functional approach to the content of modern
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legislation, as well as modern legal relations in the field of public safety and
order.

2) Perceptions and research in the field of police law should be carried out
through the prism of the tasks, principles and goals of police activity in a dem-
ocratic society and the rule of law. Otherwise, Ukrainian scholars, lawmakers
and other actors will be held hostage to prejudices and suggestions due to the
experience of Ukraine’s stay in the Soviet police state.

3) Police activity should be investigated and studied through the prism
of its normative regulation, which means through police law, that should be
reflected in the names of disciplines and textbooks, in the issues of scholarly
conferences, in general in approaches to assessing the phenomena of social
reality. And such an emphasis in both science and law enforcement will con-
tribute to the establishment of the rule of law over the organizational and
operational component of the police.
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Abstract. This study is devoted to the issue of the suspension the limitation period for a tax
obligation. Pursuant to Article 70(6)(1) of the Act of 29 August 1997, the Tax Ordinance, the
course of the limitation period for a tax obligation does not begin, and, in the event it has be-
gun, is suspended, on the day on which proceedings in a case of a fiscal offence or fiscal petty
offence are initiated, of which the taxpayer has been notified, if a suspicion that the offence or
petty offence has been committed is connected with failure to fulfil this obligation. It is worth
considering whether this regulation is consistent with the principle of citizens’ trust in the State
and its Laws, as expressed in Article 2 of the Constitution of the Republic of Poland, and conse-
quently with Article 32(1) of the Constitution. The main research intention is to describe what
impact the above-mentioned legal regulation has for determining the extent of the effect the tax
regulation in question on the principle of the citizens’ trust in the State and its Laws. It should
be noted that the failure to inform about the existence of a condition for suspension expressed
in the analysed provision may result in the fact that, as a consequence of a misconception on the
part of the taxpayer, decisions taken by him or her in connection with the disposing of property
will also be incorrect.
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INTRODUCTION

This study is devoted to the issue of the suspension the limitation period
for a tax obligation. Pursuant to article 70(6)(1) of the Act of 29 August 1997,
the Tax Ordinance,' the course of the limitation period for a tax liability does
not begin, and, in the event it has begun, is suspended, on the day on which
proceedings in a case of a fiscal offence or fiscal petty offence are initiated, of
which the taxpayer has been notified, if a suspicion that the offence or petty
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offence has been committed is connected with failure to fulfil this obligation.
It is worth considering whether this regulation is consistent with the principle
of citizens’ trust in the State and its Laws, as expressed in Article 2 of the
Constitution of the Republic of Poland, and consequently with Article 32(1)
of the Constitution.?

The mere notification of the taxpayer of the commencement of proceed-
ings for a fiscal offence or fiscal petty offence constitutes therefore a condi-
tion for suspending the course of the limitation period for a tax obligation if
a suspicion that an offence or a petty offence has been committed is connected
with failure to fulfil this obligation. In legal scholarship, one may encoun-
ter the view that the structure of the provision of Article 70(6)(1) of the Tax
Ordinance does not provide taxpayers with measures which would prevent
them from instrumental use of this provision by tax authorities. As a result,
it is the administrative courts reviewing complaints against decisions of the
tax administration that will decide whether the application of Article 70(6)(1)
of the Tax Ordinance in a given legal and tax situation did not constitute an
abuse of power [Wojtun 2017, 115]. As a rule, the institution of the statute of
limitations for a tax obligation should be subject to the values protected by the
Constitution of the Republic of Poland. As a result, a taxpayer has the right to
expect that the expiry of a tax obligation will occur within a reasonable time.
This assumption is based on the thesis that a taxpayer should know when his
or her tax obligation expired. Thus, if the time limit for a tax obligation is
extended for any reason, it is reasonable that the taxpayer should also know
about it. For example, informing a taxpayer of being charged is linked to the
notification of the suspension of the limitation period, since at that moment the
taxpayer has knowledge of the ongoing penal-fiscal proceedings. However,
one should consider suspending the course of the limitation period for a tax
obligation as a consequence of imitating proceedings for a tax offence or tax
petty offence when, in connection with court proceedings, a judgment acquit-
ting the defendant or accused of the charge of a tax offence or tax petty of-
fence has been issued or discontinuance of such proceedings as a result of
court proceedings conducted. It should be emphasised that the provision of
Article 70(6)(1) of the Tax Ordinance defines the day of the suspension of the
course of limitation period in such a way that this day is the commencement
of proceedings in a case of a fiscal offence or petty offence. Moreover, it ap-
plies only to such cases in which the suspicion that a fiscal offence or petty
offence has been committed is connected with failure to fulfil an obligation
whose limitation is running. In the context of the principle of citizens’ trust
in the state and its laws, what seems to be important are the legal effects
of the suspension of the limitation period for a tax obligation in a situation

2 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 483
as amended.
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where the court proceedings were discontinued or the defendant or accused
was acquitted.

In scholarship on tax law, the view has become quite common that it af-
fects the running of the limitation period initiation of proceedings in the case
(issuance of a decision to initiate investigation) and not against the person
though, in theory, the purpose of the proceedings in the case is the detection
of the perpetrator, Article 70(6)(1) of the Tax Ordinance actually assumes oc-
currence of a suspect.

Therefore, a taxpayer, having confidence in the general principle of tax
law — the five-year limitation period for a tax obligation, calculated from the
end of the calendar year in which the tax obligation arose, may dispose of his
financial and property resources in the conviction that he or she is not under
an obligation to pay tax arrears [Banaszak 2011, 10-12].

In view of the above, one should consider whether the actions undertaken
by the legislator led to the creation a properly functioning institution of the
suspension of the tax obligation limitation period. The main research intention
is to describe what impact the above-mentioned legal regulations have on the
principle of citizens’ trust in the State and its Laws. It is worth noting that the
failure to inform about the occurrence of a condition for suspension expressed
in the analysed provision, may cause that, as a result of wrong conviction of
the taxpayer, decisions taken by him or her related to the disposition of prop-
erty will be therefore also incorrect. In addition, it should be pointed out to
what extent and on what basis the legislator assumed that the developed legal
solutions would determine a well-functioning system of suspension of the pe-
riod of limitation for a tax obligation.

1. THE PRINCIPLE OF THE CITIZENS’ TRUST IN THE STATE
AND ITS LAWS

At the outset, it should be noted that principle mentioned in the title of
this article has its source in Article 2 of the Constitution of the Republic of
Poland. It is a pillar for the formulation of a number of conditions that should
be enforced by the state authorities so that this principle is not just an empty
declaration of the legislator. Among these conditions, the issue of the citi-
zens’ trust in acts issued by the public administration has an important place
[Celinska—Grzegorczyk 2010, 61]. Interestingly, legal scholarship points out
that the principle of citizens’ trust in the State and its Laws stems from the
idea of the rule of law, even before the entry into force of the Basic Law
[Letowska 2012, 299]. However, it was developed primarily in the case law
of the Constitutional Tribunal [Potrzeszcz 2007, 223-24]. The content of the
principle of trust in the state and its laws they create include ensuring the
legal security of the individual related to legal certainty. “The practice of tax
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authorities leading to the passage of the limitation period is at the discretion
of the tax authority and is not subject to any judicial review, and it jeopardizes
the objectives of the European Union, including the principle of effective-
ness. This implies a breach of the principle of sincere cooperation expressed
in Article 4(3) of the Treaty on European Union, as well as the principle of
legal certainty, the principle of legitimate expectations, restricts the exercise
of the right to property in a disproportionate and unacceptable manner, thus
violating Article 17 of the EU Charter of Fundamental Rights in conjunction
with Article 52(1) of the Charter of Fundamental Rights and Article 21(1)
and Article 64 of the Constitution in conjunction with Article 31(3) of the
Constitution of the Republic of Poland.”

The principle of enhancing trust in state authorities expressed in Article 8
of the Code of Administrative Procedure is in a way a reflection of the con-
stitutional principle of a democratic state of law. The principle of conduct-
ing proceedings in a way that inspires or increases the trust of the individual
in the public authorities aims to eliminate such procedural situations which
may surprise the participants of the proceedings [Borkowski 2020, 145]. As
S. Rozmaryn rightly notes, this principle constitutes a framework which cov-
ers the entire proceedings. Starting from the assumption that the strength of
the State and the effectiveness of the State and its actions are determined by
the citizens’ trust in public authority, the legislator has made it the point of
reference for the remaining principles [Rozmaryn 1961, 903]. What follows
form this principle is, inter alia, the duty to respect the principle of equality of
citizens before the law, a reliable explanation of the circumstances of a given
case and the intention to convince the parties of the rightness of the decisions
taken [Kmiecik 2019, 65].

When explaining the issue of the citizens’ trust in the state and its laws, one
should also reflect upon the issue of equality before the law. The constitutional
principles, which directly bind a public administration body and is subject to
self-application in the process of law application by the body, includes the
principle of equality before the law. Legal scholarship emphasises that Article
32(1) of the Constitution of the Republic of Poland is the basis for reconstruc-
tion of the principle of law of the second degree, which is indicated by the
systematic nature of the Fundamental Act, as well as the close relationship of
equality with justice and freedom, as well as human dignity as the most sig-
nificant constitutional value. The obligation of equal treatment should there-
fore be understood as a principle of system construction, which concerns the
application of other constitutional norms and manifests itself in the form of an
interpretative rule. The consequence of the application of the principle under
analysis is an order, lying with the bodies applying the law, to reject the result

3 Judgment of the Provincial Administrative Court in Wroctaw of 22 July 2019, ref. no. I SA/
Wr 366/19, Lex no. 2740672.
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of an interpretation that would result in a violation of equality [Ziotkowski
2015, 103]. Therefore, from Article 32(1) of the Constitution of the Republic
of Poland one should derive the obligation of equal treatment of entities in
a similar situation and, at the same time, the prohibition of differentiation in
this treatment without an argument finding proper justification in a provision
of at least statutory rank. It should be pointed out that justice requires that
legal differentiation of entities be in correct relation to differences in their
factual situation as addressees of certain legal norms.

In the case law of the Constitutional Tribunal the view has become es-
tablished that “equality in the constitutional sense is not of an abstract and
absolute nature, in accordance with the generally accepted assumption, it does
not mean identity of rights of all individuals. Equality (the right to equal treat-
ment) always operates in a certain situational context, it must be referred to
prohibitions or orders, or granting rights to certain individuals (groups of in-
dividuals) in comparison to the status of other individuals (groups). Equality
does not mean the same factual and legal situation of everyone, but it consists
in equal entitlement to various rights [...]. Article 32(1) of the Constitution
refers here both to the application of the law (all are equal before the law),
as well as lawmaking (the right to equal treatment by public authorities, in-
cluding the legislative authority)” [Zubik 2008, 184]. It should therefore be
concluded that arguments in favour of a possible derogation from the principle
of equality must result from other values which justify a different treatment.
Undoubtedly, one of such principles is the one expressed in Article 2 of the
Constitution of the Republic of Poland. Although the two principles in ques-
tions overlap to a significant extent, differentiation between subjects of law is
possible, provided that it complies with the principle of a democratic state of
law. As a result, citizens’ lack of trust in the State is and its Laws, in principle,
the result of a breach of the law by public administrative authorities, in par-
ticular of equality.

It is worth emphasising that the consequences of the principle of citizen’s
trust in the state and its Laws also concern the creation of tax law. According
to the Constitutional Tribunal, “the far-reaching freedom of the legislator in
shaping the substantive content of tax law is, however, in a way balanced by
the existence of the duty on the part of the legislator to respect (the procedural
aspects of) the principle of a democratic state of law.” The Tribunal has re-
peatedly expressed its views on the principle of decent legislation in the area
of tax law as a manifestation of the general principle of citizens’ trust in the
State and its Laws. Thus, “tax legislation must always be [...] carefully as-
sessed from the point of view of compliance with... procedural requirements.
Since its effects for the citizens take on a specific financial dimension and are

* Judgment of the Constitutional Tribunal of 24 May 1994, ref. no. K 1/94, Lex no. 25098.
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often connected with the depletion of their income, the legislator must form
new tax regulations taking into account the fact that taxpayers — assuming the
stability of previous regulations — have planned certain economic actions and
their various interests may be pending. Obviously, an absolute nature cannot
be ascribed to the protection of these interests, as the volatility of the law is an
element which citizens must take into account. In any case, in situations where
the provisions of law set a certain time horizon for planning and carrying out
a certain financial or economic undertaking, the rules of the game cannot be
changed before the expiry of the period or deadline envisaged by the legisla-
tor. If an undertaking began based on trust in the law, and the law provided
that it would be carried out over a certain period of time, then — apart from
special situations — a citizen should be confident that he or she will able to
use that period of time safely. The commencement of a financial or economic
undertaking normally entails an initial outlay, and a sudden change of such an
undertaking could expose a citizen to serious losses.”

Pursuant to Article 121(1) of the Tax Ordinance, tax proceedings should be
conducted in a manner that inspires confidence in tax authorities. There is no
doubt, that this principle rule has not only normative value, but also content
going beyond the legal framework. The aim of the legislator was to protect
taxpayers against negative consequences of mistakes made by tax authorities.
It is important that that the implementation of this principle should take place
without the need for the taxpayer to intervene. This means that the authority
conducting the proceedings should ex officio ensure that this principle is re-
spected at any time during the conduct of a tax case. In legal scholarship one
can find the opinion that the principle in question still has a form of a postu-
late only. This is supposed to result, inter alia, from the conflict of mutually
exclusive legal norms, which cannot de iure create a coherent tax law system.
However, the legislator intended this principle to be not only an abstract pos-
tulate, but a legal norm the application of which should have a specific dimen-
sion in the course of tax proceedings. At the same time, it is important that
a balance is maintained in the relationship between the taxpayer and the tax
authority [Marianski 2021, 679-81]. Significantly, Poland’s accession to the
European Union resulted in the implementation of sources of European law
into the Polish legal system. It has therefore become necessary to implement
solutions of Community law. Pursuant to Article 19 of the Treaty on European
Union,® the Court of Justice of the European Union guarantees respect for
the law in the interpretation and application of Treaties. The CJEU, in par-
ticular through its preliminary ruling, interprets the provisions of European
Union law. Consequently, the practice of tax authorities is also increasingly

5 Judgement of the Constitutional Tribunal of 25 November 1997, ref. no. K 26/97, Lex no.
31034.
¢ Treaty on European Union, O.J. EU C of 2010, No. 83.
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influenced by CJEU rulings. This Court has repeatedly pointed out the correct
relationship between a taxpayer and a tax authority, emphasising the extent to
which a taxpayer may expect the CJEU case law to have an impact on his or
her tax and legal situation. Over the years, the Court has, inter alia, pointed
out, that the providing incorrect information must not burden a taxpayer if he
or she has already used it. This applies in particular to a party to tax proceed-
ings who acted in good faith and in trust as to the content of the tax decision
received.” In view of the examples referred to, it is therefore reasonable to
conclude that a violation of the principle of conducting proceedings in a man-
ner inspiring trust in tax authorities is an independent condition for the annul-
ment of a tax decision. Moreover, one should conclude that since it is a norm
of a general nature, its violation will also occur in the case of violation of other
norms that should be observed in the course of resolving a tax case. As a rule,
all elements of the legal relationship are subject to assessment if the proceed-
ings conducted in a confidence-inspiring manner are to be called substantively
accurate [Dzwonkowski 2020, 856—59]. It is also worth emphasising that the
assessment of a tax authority contrary to the will of a taxpayer does not prove
a violation of the principle of conducting proceedings in a manner inspiring
trust in tax authorities. Undoubtedly, however, not infrequently the legal ties
connecting a taxpayer with a tax authority become complicated and then the
principle of the citizens’ confidence in the State is significant from the point of
view of the existence of a tax obligation. In conclusion, the principle of deep-
ening trust as a principle of procedural law requires, first of all, the authority
to comply with the principle of operation on the basis and within the limits
of the law — it is addressed to the authority which is to observe the law, not
to correct it. The principle of trust in the state and its laws is addressed it is,
however — as is clear from the jurisprudence of the Constitutional Tribunal —
to the legislator himself.

2. THE SUSPENSION OF THE LIMITATION PERIOD
FOR ATAX LIABILITY

When analysing the question of the statute of limitations of a tax liability,
it is necessary to address the issue of the failure to deliver to a taxpayer a de-
cision on the commencement of preparatory proceedings in the case of a tax
offence. The prevailing view in the case law is that there are no legal grounds
for adopting the view that it may have any procedural effects in tax proceed-
ings.® It is worth noting that the purpose of the statute of limitations in tax law

7 Judgment of CJEU of 27 September 2012, ref. no. C-392/11, Lex no. 1219340.
$ Judgment of the Supreme Administrative Court of 1 October 2012, ref. no. II FSK 302/11,
Lex no. 1227213.
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is to ensure to the taxpayer that a tax liability will expire after a certain period
of time. Therefore, the indication of clear conditions for suspending or inter-
rupting the course of the limitation period is important, as they have a real
impact on the time when a tax obligation is due and the tax authorities can
demand its enforcement. Undoubtedly, the derivation of the condition in ques-
tion from Article 70(6)(1) of the Tax Ordinance was dictated by securing the
fiscal interests of the State. Legal scholarship points out that the condition for
the suspension the limitation period of a tax liability is the commencement of
proceedings for a fiscal offence or petty offence, which leads to the conclusion
that it is not necessary to initiate such proceedings against a person. Therefore,
one may conclude that the suspension of the limitation period for a tax liabil-
ity constitutes a kind of additional obligation for the taxpayer. At the same
time, the legislator did not take into account a regulation that would allow
a party to tax proceedings to exercise his or her rights by appealing against
this suspension as of the date of commencement of criminal proceedings or
proceedings for a fiscal offence or petty offence [Banaszak 2011, 15-16]. It
should be noted that the provision of Article 70(6)(1) of the Tax Ordinance
leads nonetheless to negative legal consequences for a taxpayer; the rational
legislator did not provide him or her with a legal remedy that could secure his
or her legal and tax interest. In this context, it should be emphasised that the
possibility of appealing against court or administrative rulings constitutes an
important aspect of the principle of citizens’ trust in the state and its laws. As
an aside, it is worth mentioning that it follows from the provisions of Article
102 of the Penal Code® and Article 44(5) of the Fiscal Penal Code!® that the
suspension of the limitation period for punish ability of a criminal offence or
a fiscal offence may take place at the moment of initiating criminal or fiscal
penal proceedings against a person. This means that this institution can be
applied only at the in personam stage, as opposed to the model expressed
in the Tax Ordinance. The difference between these legal regulations once
again calls into question the application of the principle of citizens’ trust in
the State in practice [Kulik 2016, 155-60]. In the case of tax proceedings, in
order to suspend the limitation period of for a tax obligation, it is only neces-
sary to initiate preparatory proceedings in the case, whereas in criminal or
penal fiscal proceedings, it is necessary for these proceedings to enter the in
personam stage. Therefore, it seems that as a result Article 70(6)(1) of the
Tax Ordinance creates uncertainty for its addressees as to the content of their
rights and, moreover, gives consent to its free interpretation by tax authorities.
In this way, there is a completely unjustified differentiation of the position of
a party to tax proceedings, consisting in the fact that he or she is not informed

° Act of 6 June 1997, the Penal Code, Journal of Laws of 2021, item 1023.
10°Act of 10 September 1999, the Fiscal Penal Code, Journal of Laws of 2021, item 408 as
amended.
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of the occurrence of an event leading to the suspension of the limitation period
for a tax liability. The conclusion seems to be clear. Taxpayers to whom this
regulation applies are in a worse legal and fiscal position than entities with
respect to whom at least the conditions of Article 70(1-4) and (6(2)) of the
Tax Ordinance apply. De lege lata, there is no actual mechanism enabling
a taxpayer to obtain information about pending proceedings for a tax offence
or petty offence [Serafinski 2020, D5].

Important for the analysed issue is the judgment of the Constitutional
Tribunal of 17 July 2012 in ref. no. P 30/11,!! which explicitly pointed out that
Article 70(6)(1) of the Tax Ordinance, in the wording introduced by Article
1(58) of the Act of 12 September 2002 amending the Tax Ordinance Act and
certain other acts,'? to the extent to which it leads to suspension of the run-
ning of the limitation period of a tax liability in connection with initiation
of criminal proceedings or proceedings for a fiscal offence or petty offence,
about which the taxpayer was not informed not later than within the time limit
expressed in Article 70(1) of the Tax Ordinance, is contrary to the principle
of the citizen’s trust in the State and its Laws. Significantly, the view has be-
come established in the case law of the administrative courts'® that the above
remark of the Tribunal applies to the legal situation from 1 September 2005
to 14 October 2013.

After this ruling of the Constitutional Court, the tax authorities signifi-
cantly changed their previous position, informing taxpayers about the suspen-
sion of the limitation period in connection with initiated criminal proceedings.
In addition, the tax authorities began to initiate criminal proceedings against
taxpayers for the existence of the condition of the suspension of the running
of the limitation period [Serafinski 2016, C2]. Changes which are essential
for the issue in question were introduced by the resolution of the Supreme
Administrative Court of 18 March 2019 in case ref. no. I FPS 3/18, which ad-
opted two theses. “To effectively fulfil the duty arising from Article 70c of the
Tax Ordinance of 29 August 1997 [...] the notification referred to in this pro-
vision should be delivered to the attorney who was appointed in control or tax
proceedings, even if this notification is made by a tax authority before which no
proceedings with the participation of the party’s attorney are pending. Failure
to comply with the above obligation should be treated as failure to fulfil the
substantive law effect provided for in Article 70(6)(1) of the Tax Ordinance.”™

"Lex no. 1171372.

12 Act of 12 September 2002 amending the Tax Ordinance Act and certain other acts, Journal of
Laws of 2007, item 1650 as amended.

13 See decision of the Supreme Administrative Court of 24 March 2011, ref. no. I FSK 302/1,
Lex no. 783577; judgment of the Supreme Administrative Court of 18 September 2012, ref. no.
1775/11 and the judgement of the Supreme Administrative Court of 4 October 2012, ref. no. II
FSK 314/11, CBOSA.

14 Lex no. 2633666.
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Although this position does not raise any doubts, one may reflect on the view
of this Court, which concerns the legal situation prior to 15 October 2013, i.e.
the date of entry into force of Article 70c. The Supreme Administrative Court
stated that the above-cited decision of the Court is “a negative interpretative
judgment with complex effects. The complexity of the effects of such a judg-
ment lies in the fact that within the scope not indicated in the operative part,
the controlled provision is not deemed to be contrary to the Constitution of the
Republic of Poland; such effect occurs only in relation to the scope indicated
in the operative part of the ruling.”’® Therefore, the Supreme Administrative
Court assumed that the ruling of the Tribunal does not in any way change the
content of the legal norm resulting from Article 70(6)(1 ) of the Tax Ordinance
[Czeszejko-Sochacki, Garlicki, and Trzcinski 1999, 214]. It should be noted
that under the tempus regit actum rule, administrative courts adjudicate based
on the case file as well as on the factual and legal situation existing on the
day the controlled decision was issued. It may be assumed that the content
of the justification of the analysed resolution of the Supreme Administrative
Court is a result of the fact that although the vagueness of the provision of
Article 70(6)(1) of the Tax Ordinance was far-reaching, the legislator did not
decide to deprive the analysed provision of its binding force. At this point it is
worthwhile to devote some attention to this issue. Bearing in mind the manner
of the expiry of a tax obligation the legislator has provided for two methods
causing termination of the legal and fiscal bond between the taxpayer and the
tax creditor. The first method assumes voluntary payment of the tax by the
taxpayer or the occurrence of other events provided for in tax acts, which lead
to the taxpayer’s fulfilment of his or her tax obligation and satisfaction of the
tax creditor. Alternatively, a tax obligation expires as a result of the occurrence
of other events provided for by the legislator, such as the limitation for a tax
liability. The expiry of a tax liability as a result of a limitation is ineffective,
as it does not satisfy the financial claims of the tax creditor. The limitation
produces specific substantive legal effects as a result of the passage of time.
The essence of the statute of limitations is that a tax liability expires after
a certain period of time, even though it has not been settled. As a result, the
relationship of obligation between the tax debtor and the tax creditor ceases to
exist. This means that with the expiry of the limitation period, the tax obliga-
tion expires and it does not matter whether the debtor invokes it [Adamiak,
Zubrzycki, Borkowski, et al. 2017, 370]. It should be added that the limitation
a tax liability applies not only to the principal amount due, but to all mon-
etary claims of the tax creditor, including those that arose as interest for late
payment. Of key importance is the fact that the provision of Article 70 of the
Tax Ordinance concerns existing tax obligations. Therefore, the taxpayer must

15 Ibid.
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know the amount and date of payment of the tax. As a rule, the beginning and
end date of the limitation period for a tax obligation is determined by the date
of payment of the tax to which this obligation is related. An exception is the
suspension and interruption of the limitation period, which affect the final date
of the limitation period [ibid., 371]. As indicated above, the legal event that
causes the suspension of the limitation period for a tax obligation pursuant to
Article 70(6)(1) of the Tax Ordinance is the commencement of proceedings
in a case of a fiscal offence or petty offence. Therefore, the suspension of the
limitation period of a tax liability under Article 70(6)(1) of the Tax Ordinance
takes place on the day of the issuance of the decision to commence preparatory
proceedings in the case of a fiscal offence or petty offence. It should be added
that the date of commencement of criminal proceedings and proceedings for
a fiscal offence or petty offence. is the date of issuance of the decision on the
commencement of an investigation. Thus, proceeding to the conclusion, bear-
ing in mind the resolution of the Supreme Administrative Court discussed
above, it should be pointed out that the Court made a pro-constitutional inter-
pretation of the law, stating that until the provision of Article 70c of the Tax
Ordinance is introduced, the basis for notifying taxpayers of the suspension of
the limitation period referred to in Article 70(6)(1) of the Tax Ordinance was
the principle of the citizens’ trust in the State and its Laws. Independently of
the introduced Article 70c of the Tax Ordinance, it seems that the principle
of the citizens’ trust in the State and its Laws requires that a taxpayer should
be aware whether his or her tax obligation is time-barred or not. It should be
assumed that the legislator introduced a legal structure, the essence of which
is to link the commencement of the limitation period for a tax liability with
the date of initiation of proceedings in the case, and not against a specific
person. Thus, the legislator deprived the taxpayer of the possibility of a trial
responding to cases of excessive length of fiscal penal proceedings. It is worth
noting that even if the taxpayer finds that the proceedings in the case of a tax
offense or a tax offense are grossly lengthy, he will not be able to counteract
it, despite the fact that this circumstance has a significant impact on his legal
interests. “Article 70(6)(1) of the Tax Ordinance, in so far as it provides for the
running of the limitation period for the obligation tax does not begin, and the
started one is suspended, on the day of initiating proceedings in the case, and
not against the person, violates the principle of citizens’ trust in the state and
and its Laws. It makes an objective legal category in the form of a limitation
period.”!¢

16 The position of the Human Rights Defender on the constitutional complaint concerning Ar-
ticle 70(6)(1) of the Tax Ordinance, https://www.rpo.gov.pl/sites/default/files/Stanowisko%20
RPO%20ws.%20skargi%?20konstytucyjnej%20dotycz%C4%85cej%20art.%2070%20ust.%20
6%20pkt%201%200rdynacji%20podatkowej%2C%2017.01.2020.pdf [accessed: 04.03.2022].
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CONCLUSIONS

The issues addressed in this article are evidently exemplified in practice.
The legal solutions adopted in Article 70(6)(1) of the Tax Ordinance support
the thesis about the complex nature of the concept of the suspension of the
limitation period for a tax obligation. The explanation of its essence is simpler
if one refers directly to the mechanism of the statute of limitations. This insti-
tution concerns existing tax obligations, i.e. the case in which the amount and
date of payment of the tax are known to the party to the tax proceedings. Thus,
the taxpayer’s obligation to make a public contribution is concretised and up-
dated. The five-year period specified in Article 70(1) of the Tax Ordinance,
due to its substantive nature, cannot be restored. It cannot be postponed either.
Due to the suspension of the limitation period for a tax obligation, the period
does not run. As a result, the five-year limitation period of a tax obligation is
extended by the period during which it was suspended. Pursuant to Article
70(6)(1) of the Tax Ordinance, the course of the limitation period of a tax
obligation is suspended on the day on which criminal proceedings or pro-
ceedings for a fiscal offence or petty offence are initiated. This article proves
that the regulation in question violates the principle of protecting the citizens’
trust in the State and its Laws expressed in Article 2 of the Constitution of the
Republic of Poland and consequently Article 32(1) of the Constitution.

The principle of the protection of the citizens’ trust in the State and its
Laws made by it is one of the most significant derivatives resulting from the
principle of a democratic State of law. “In accordance with the principle of
trust in the State and its Laws created by it, arising from Article 2 of the
Constitution, also referred to as the principle of loyalty of the state towards
citizens, the law should provide security for individuals and enable them to
decide on their conduct, with the sense of knowing the legal consequences
of the actions taken and the premises of action of state bodies, which will
not be arbitrarily changed by the legislator. Its essence is the prohibition of
setting legal «traps» for citizens, of making empty promises, or of abruptly
withdrawing from promises made or established rules of conduct.”'” In this
context, it is closely linked to the principle expressed in Article 32(1) of the
Polish Constitution. The key subjective right in the form of the right to equal
treatment arise from the principle of equality It requires identical treatment of
all addressees of legal norms who are in the same or similar legally relevant
situation. There is an established view in the case law that if “the lawmaker
differentiates between subjects of law who share a common essential feature,
it introduces a derogation from the principle of equality. The differentiation
of legal entities characterised by a common essential feature is permissible

17 Judgment of the Constitutional Tribunal of 8 April 2014, ref. no. SK 22/11, Lex no. 1477520.
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(it does not violate the principle of equality but the sine qua non condition
is a clearly formulated criterion on the basis of which the differentiation is
made, No differentiation may be made according to an arbitrary criterion or
no criterion at all. The criterion must be relevant, i.e. it must be directly related
to the purpose and essential content of the provisions in which the controlled
norm is included and must serve the purpose of achieving this purpose and
content. The differentiation introduced must therefore be reasonably justified,
and the criterion of differentiation must be in appropriate proportion to the
importance of the interests that are violated as a result of unequal treatment
of similar entities. In addition it must be related to constitutional principles,
values and norms which justify different treatment of similar entities. Any
derogation from the requirement of equal treatment of similar entities must
always be based on sufficiently convincing arguments.”'® Taking the above
into account, it should therefore be assumed that, on the one hand, a situation
in which a taxpayer considers it impossible to suspend the limitation period
for a tax obligation and, as a result, to extend the five-year period, which does
not constitute a constitutionally protected right. On the other hand, the ana-
lysed case may constitute a trap for a taxpayer, since, by failing to fulfil his
or her tax obligation on time, he or she cannot predict the suspension of the
limitation period as a result of the commencement of preparatory proceedings
for a fiscal offence or petty offence. Although liability for fiscal offences and
petty offence is based on completely different principles than tax liability, it
cannot be assumed that informing a taxpayer about the commencement of pro-
ceedings for a fiscal offence or petty offence would constitute interference in
the course of such proceedings [Mastalski 2019, 454]. De lege lata, it would
seem that Article 70c of the Tax Ordinance should be treated as a necessity to
remove doubts concerning the determination of the moment of suspension of
the limitation period for a tax liability. However, Article 70(6)(1) of the Tax
Ordinance still remains in force, which constitutes a trap for a taxpayer. The
analysed regulation creates solutions in which tax authorities have the pos-
sibility to abuse their position towards a party to tax proceedings. As a conse-
quence, it may lead to wrong decisions being taken by the obliged party on the
disposal of his or her property.

To sum up, the adopted solution is of a nature which is primarily inconsis-
tent, allowing tax authorities to continue to use the institution mentioned in the
title of this article in an instrumental manner. It is worth noting that the intro-
duced tax mechanism does not give the possibility of application of the statute
of limitations even when the accusation or charge was wrong at the moment
of a given procedural act, which is ultimately decided by the court in a ruling
acquitting of a tax offence (petty offence) or discontinuing the proceedings

18 Judgment of the Supreme Court of 17 September 2020, ref. no. II PK 6/19, Lex no. 3063122.
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[Eichstaedt 2020, 1327-330]. Therefore, it should be concluded that the in-
stitution of limitation of a tax obligation loses its significance. As a result of
suspension of the limitation period, the tax obligation does not expire with the
lapse of the 5-year period counted from the end of the calendar year in which
the tax obligation arose, but it may still be effectively enforced, also after
completion of preparatory proceedings in a case for a fiscal offence or petty
offence. The key assumption for this institution should be that a taxpayer has
the right to expect that the expiry of the limitation period will result in the
expiry of any outstanding tax obligations. Suspension of the limitation period
extends this time-limit by the period of suspension and thus de facto changes
the legal and factual situation of the obliged person. There is no doubt that
a state of uncertainty does not correlate with the principle of citizens’ trust in
the State and its Laws. What is unacceptable is a situation in which each com-
mencement of penal fiscal proceedings, even in the absence of any substantive
or procedural grounds, would result in the suspension of the limitation period
of the tax obligation. Therefore, it seems that de /lege ferenda changes should
be postulated in the direction that the suspension of the period should not
take place if only the proceedings were initiated in the case about which the
taxpayer is not notified and also when these proceedings did not provide any
grounds to charge anyone. As rightly noted by A. Chorgzwska and L. Wilk
“in a democratic a legal state that respects the principle of legal security of
an individual, it should there is a «rule of mirror image», sanctioning a direct
functional relationship the institution of interruption of the limitation period
for a tax liability and the institution of extension the punishability of a tax tort
related to failure to perform this obligation tax. It is unacceptable for the same
facts to be assessed differently by the legislator on the basis of various areas of
law. Meanwhile, if we accept that same initiation of penal fiscal proceedings
regarding the failure to fulfill a tax obligation with only the taxpayer notifying
about the pending proceedings in the in rem phase before after the basic dead-
line of the tax liability expires, it gives the right to recognize that the limitation
period for this obligation was interrupted, it means consent to such action of
the state” [Chorazewska and Wilk 2016, 151-52].
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INTRODUCTION

New technologies currently support most areas of life, including undoubt-
edly the provision of health services. The above is clearly visible in the imple-
mentation of medical activities with the use of information and communica-
tions technology.! Telemedicine on many levels replaces the classic diagnostic
and therapeutic process that implies personal contact between the doctor and
the medical staff.

In the literature it is argued that, depending on individual preferences, tele-
medicine can be seen as an alternative to the standard procedure for provid-
ing health care services in the same geographical location, including physical
contact, for a form of information exchange between a doctor and a patient, or
as a collective category of new medical procedures, that use computer science
and telecommunications in medicine [Glanowski 2015, 978-82]. It should
be emphasized that telemedicine is an inherent component of the concept of
e-health, which is associated with the use of technologies for medicine in the
health sector [Sarnacka 2016, 268].

The discussed topic is extremely extensive, hence the authors of the study
focused on the legal aspects related to the provision of ICT services by phy-
sician, as well as criminal liability for causing exposure to immediate risk of
loss of life or health, as well as civil liability in the event of damage, excluding
issues related to the provision of services by persons performing other medical
professions (e.g. nurses, midwives, laboratory diagnosticians, pharmacists).

The aim of the study is to show that although telemedicine has become
a permanent part of the scenario of providing services, the provisions of law
refer to the discussed issue in a fragmentary manner. At the same time, the
specificity of services implies a wide risk of the guarantor’s criminal liability
for exposing the patient to the immediate risk of loss of life or health. The
above is directly related to the omission of personal doctor-patient contact,
which increases the probability of making a diagnostic or therapeutic error.

1. ADMISSIBILITY OF PROVIDING HEALTH SERVICES
WITH THE USE OF ICT MEDIA

Before the entry into force on December 12, 2015 of the Act of 9 October
2015, amending the Act on the information system in health care [...],? to use
ICT to grant healthcare services, only individual legal regulations related.
An example is, inter alia, Article 3(d) of the “cross-border” directive,* which

! Hereinafter: ICT.
2 Journal of Laws item 1991 as amended.
* Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on
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refers to the implementation of telemedicine services, stating that “[...] In the
case of telemedicine, healthcare is considered to be provided in the Member
State in which the healthcare provider is established.”

Direct possibility of the use of ICT tools in the treatment process was also
provided for in the Code of Medical Ethics,* whose Article 9 states that a phy-
sician may undertake treatment only after prior examination of the patient.
The exceptions are situations where medical advice can only be provided
remotely.

Although the CME is not a normative act, it is emphasized in the literature
that “ethical norms may be incorporated into the legal system by means of
legal acts. The act on medical chambers made such an incorporation of the
standards of the Code of Medical Ethics. The norms of this Code specified
the content of the legal norms contained in the Act on medical chambers [...]”
[Safjan 2011, 28]. It follows that the application of the provisions of CME
in the context of providing health services without personal contact with the
patient is justified in exceptional situations, the assessment of which depends
each time on the individual assessment of the doctor.

Although the subject of telemedicine was the subject of insufficient legal
regulations, these issues were already analyzed in the literature of the previ-
ous decade, including in the context of teleconsultation of acute poisoning
[Zajdel, Krakowiak, and Zajdel 2010].

According to the amended Article 42(1) of the Act of 5 December 1996
on the professions of doctor and dentist,” “A doctor adjudicates about the
health of a specific person after prior, personal examination or examination
via teleinformatic systems or communication systems.” The use of the word
“adjudicates” in the content of the quoted provision raised many doubts as to
the scope of the regulation in question. Bearing in mind the purposeful and
functional interpretation, this word should be identified with the assessment of
health condition and the possibility of making a diagnosis — i.e. understanding
the verb “adjudicates” in the material sense [Glanowski 2015, 978-82].

Scientists rightly note that the interpretation of the verb in question on the
basis of Article 42(1) PDD in a way leading to the conclusion that the hypoth-
esis of the norm constructed by this provision, which includes the provision
of health services, other than the determination of a person’s health condition,
goes beyond its possible linguistic meaning [Kaczan 2017, 93-105].

Before the amendment to the provisions of the Act on the professions of
doctor and dentist, the judicature contained statements that the use of telemed-
icine tools should not be identified with healthcare services. In the judgment

the application of patients’ rights in cross-border healthcare, Official Journal of the European
Union L 88/45.

* Hereinafter: CME.

5 Journal of Laws of 2020, item 514 as amended [hereinafter: PDD].
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of 23 June 2015,° the Provincial Administrative Court in Krakow emphasized
that: “Telemedicine services provided via the Internet are in fact providing
advice, lectures and provide guidelines on how to perform exercises, their as-
sessment and monitoring, consultations in the field of health education. These
activities cannot be considered medical care [...].” Bearing in mind the cur-
rent wording of Article 42(1) PDD it should be assumed that the use of telein-
formatic means of communication during the provision of health services, as
well as non-therapeutic activities undertaken by a doctor, undoubtedly consti-
tute the performance of medical care.

In the opinion of the authors, the conceptual difference between the terms
“personal contact” and “direct contact” should be emphasized. Using the ICT
to establish contact between the doctor and the patient does not avoid direct
contact, but only personal contact understood as a meeting of natural persons
at the same place and time. Proper understanding of the concept of “direct
contact” has significant consequences under the Act of 25 June 1999 on cash
benefits from social insurance in the event of sickness and maternity.” Pursuant
to Article 55(4)(1) of the aforementioned Act, “adjudication on temporary in-
capacity to work due to illness, hospital stay [...] or the need to personally care
for a sick family member takes place after direct examination of the health
state of the insured or sick family member.”

Direct examination cannot be identified with a personal examination car-
ried out as a result of physical contact between the doctor and the patient, but
only with the need to assess the state of health immediately before making the
decision to issue a certificate of incapacity for work. The exception allowing
the use of ICT media in the process of deciding on the patient’s health condi-
tion is Article 11(1) of the Act of 19 August 1994 on mental health protection,?
according to which “a decision about the health condition of a person with
mental disorders, an opinion or a referral to another doctor or psychologist or
medical entity may be issued by a doctor only on the basis of a prior personal
examination of that person.”

From the literal wording of Article 11(1) MHP there is a need for a person-
al examination to assess the patient’s health or to issue a referral for further
treatment. The possibility of using ICT media is also provided for in Article
3(1) of the Act of 15 April 2011 on medical activity,” according to which
“medical activity consists in providing health services. These services may be
provided through ICT systems.” There is no doubt that “remote” health ser-
vices have grown in popularity with the outbreak of the COVID-19 pandemic.
In the context of services provided in this period, the concept of telemedicine

¢ Ref. no. I SA/Kr 721/15, Lex no. 1813436.

7 Journal of Laws of 2020, item 870 as amended.

§ Journal of Laws of 2020, item 685 as amended [hereinafter: MHP].
® Journal of Laws of 2020, item 295 as amended [hereinafter: MA].
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visit and telemedicine advice should be clearly distinguished. In the authors’
opinion, the telemedicine visit should be identified with any medical service
provided remotely in connection with an illness, health problem, disease other
than related to SARS-CoV-2. On the other hand, telemedicine advice should
be equated with a service provided through ICT systems or other communi-
cation systems in connection with suspected SARS-CoV-2 infection or falling
ill with COVID-19.

Pursuant to Article 7(4) of the Act of 2 March 2020 on special solutions re-
lated to the prevention, counteracting and combating COVID-19, other infec-
tious diseases and emerging crisis situations:'* “A physician and a dentist [...]
may provide health care services in connection with counteracting COVID-19
through the ICT system made available by the unit subordinate to the minister
competent for health matters competent in the field of healthcare information
systems, hereinafter referred to as «telemedicine advice» [...].” The duty of the
doctor providing telemedicine advice is to keep medical records in the form
of a telemedicine advice card, which must be kept for 30 days from the date
of cancellation of an epidemic threat or state of an epidemic (Article 7(7) and
(9) of u.COVID). It should also be noted that the possibility of giving witness
telemedicine advice excludes taking medical actions aimed at issuing an opin-
ion, decision or certificate.

The physician performing the telemedicine visit is obliged to keep med-
ical documentation in accordance with the rules set out in the Regulation of
the Minister of Health of 6 April 2020 on the types, scope and templates of
medical documentation and the method of its processing' to archive it for the
period specified in Article 29(1)(1-4) of the Act of 6 November 2008 on the
rights of patients and the Patient Rights Ombudsman.'? Thus, the recording of
audio and video during video consultations does not replace medical docu-
mentation, the scope and principles of which are specified in the above-men-
tioned regulation.

It should be noted that all regulations relating to the provision of health
services with the use of ICT refer to services financed from public funds. The
above does not preclude the appropriate application of these provisions to
commercial services.

Currently, the very use of ICT has been envisaged in both primary and
specialized healthcare. Tele-services in primary health care are provided on
the basis of the regulation of the Minister of Health of 24 September 2013
on guaranteed benefits in the field of primary health care and ordinance No.
177/2019/DSOZ of the President of the National Health Fund of 30 December

10 Journal of Laws of 2020, item 1842 as amended [hereinafter: u.COVID].
1 Journal of Laws item 666 as amended.
12 Journal of Laws of 2020, item 849 as amended [hereinafter: PR].
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2019 on the conditions conclusion and implementation of contracts for the
provision of healthcare services in the field of primary health care.

In turn, services in the area of specialist healthcare are provided on the
basis of the Regulation of the Minister of Health of 6 November 2013 on
guaranteed benefits in the field of outpatient specialist care and ordinance No.
182/2019/DSOZ of the President of the National Health Fund of 31 December
2019 conditions for concluding and implementing contracts for the provision
of healthcare services such as outpatient specialist care. As a rule, the services
covered by the contract with the National Health Fund must be provided per-
sonally by persons with appropriate qualifications.

The exception from the rule are services related to the performance of
computed tomography and magnetic resonance imaging (para. 9(2)), which
may be provided with the use of ICT tools. Based on para. 4(3)(e, g) and (4)
(d, e) of the Regulation of the Minister of Health of 6 November 2013 on
guaranteed services in the field of therapeutic rehabilitation,!* public funds
finance, inter alia, the services of hybrid cardiac telemedicine rehabilitation
and cardiological hybrid telemedicine rehabilitation after myocardial infarc-
tion, implemented in a center or day ward or in stationary conditions.

Pursuant to the Regulation of the Minister of Health of 6 April 2020,
amending the regulation on guaranteed services in the field of outpatient spe-
cialist care,' on 3 April 2020, added the possibility of a physician from a dial-
ysis center to provide healthcare services with the use of ICT systems or com-
munication systems. This applies to the following areas: peritoneal dialysis,
hemodialysis with a 24-hour emergency and hemodiafiltration. On 17 March
2020, the Regulation of the Minister of Health of 16 March 2020, amending
the regulation on guaranteed benefits in the field of psychiatric care and addic-
tion treatment,' entered into force. The newly added para. 3a made it possible
to provide psychiatric care inpatient, outpatient and daily services with the use
of ICT systems, provided that the availability of the personnel required for
their implementation at the place of provision of services is ensured.

Pursuant to the ordinance No. 78/2020/DSOZ of the President of the
National Health Fund of June 2, 2020 amending the ordinance on the terms
of concluding and execution contracts for the provision of healthcare services
such as psychiatric care and addiction treatment, points 33 and 34 were add-
ed in para. 18(1) to the ordinance No. 7/2020/DSOZ of the President of the
National Health Fund of 16/01/2020 on the terms of concluding and execution
contracts for the provision of healthcare services such as psychiatric care and
addiction treatment.

13 Journal of Laws of 2021, item 265.
14 Journal of Laws item 612.
15 Journal of Laws item 456.
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Evidence of the provision of services with the use of ICT systems is the
recording of the communication tool used in the individual internal medical
documentation of the services recipient, and additionally, during the medical
session, recording the hours and minutes of its start and end. At the same
time the para. 4 was amended in para. 18 of the ordinance No. 7/2020/DSOZ,
indicating that in the case of the provision of services: individual psychother-
apy session, family psychotherapy session, group psychotherapy session and
psychosocial support session, the service provider is obliged to record in the
individual internal documentation of the services recipient the hour and the
minute of starting and end the session.

The specificity of telemedical visit, their number and importance have led
to the creation of standards or procedures as part of their implementation. The
basis for introducing the standards is Article 22(5) MA, according to which
“the minister competent for health may define, by way of a regulation, orga-
nizational standards of health care in selected fields of medicine or in specific
entities performing therapeutic activities, guided by the need to ensure ade-
quate quality of health services.”

An entity performing medical activities is required to apply organization-
al standards of healthcare when providing health services, if they have been
defined pursuant to Article 22(5) MA for the field of medicine covered by the
scope of health services provided by this entity performing medical activities
or for the type of medical activity performed by such entity.

The standards of conduct in the field of providing “telemedicine” services
are set out in the Regulation of the Minister of Health of 11 April 2019 on
organizational standards of healthcare in the field of radiology and imaging
diagnostics performed via ICT systems. On 29 August 2020, the organization-
al standards of the telemedicine advice at primary health care'® entered into
force. It should be noted that the use of the word “telemedicine advice” in the
regulation should be considered incorrect, because the specificity of services
provided in primary health care is associated with a wide range of activities,
including those not related to SARS-CoV-2 and COVID-19 infection. In ad-
dition, the use of ICT media in the treatment process has a direct impact on
taking into account the criteria of financial and organizational effectiveness,
and thus reducing health care costs [Noel, Vogel, Erdos, et al. 2005].

16 Journal of Laws item 1395.
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2. ADOCTOR’S CRIMINAL LIABILITY WHEN PROVIDING
MEDICAL SERVICES AT A DISTANCE

Human life and health are of such a significant value that the Act of 6
June 1997, the Criminal Code,'” apart from liability for infringement of these
goods, also establishes liability for their exposure to danger. Therefore, crim-
inal law protection appears already at the stage preceding the occurrence of
a specific effect, which is directly related to the passive subject of the crime
whose law order has been violated [Zoll 2017, 525-27].

Pursuant to the wording of Article 160(1) CC, whoever kills a human on
his demand and under the influence of compassion for him, is subject to the
penalty of deprivation of liberty for between 3 months and 5 years. Article
160(2) CC specifies the qualified type, according to which, if the perpetrator
has a duty to take care of the person exposed to danger, he is subject to the
penalty of deprivation of liberty for between 3 months and 5 years. Article
160(3) CC defines criminal liability for committed without intent para. 1 or 2.
In the event of without intent the perpetrator is liable to a fine, the restriction
of liberty or imprisonment for up to one year.

It should be emphasized that while the perpetrator of a common crime
specified in Article 160(1) CC [Zoll 2017] can be anyone, so the perpetrator of
the qualified type under Article 160(2) CC, can only be a guarantor who was
obliged to take care of a person exposed to danger, and this is undoubtedly
such as are medical professionals.

Pursuant to Article 4 PDD, a doctor is obliged to exercise their profession
in accordance with the indications of current medical knowledge and with due
diligence. For the physician — the guarantor, the above is an obligation to take
measures to prevent the emergence of a specific threat to life or health, as well
as the obligation to take all actions aimed at reducing the degree of danger
that already existed at the time of the implementation of health services [Zoll
2017].

The jurisprudence emphasizes that the effect referred to in Article 160(1-
3) CC is not only to cause a threat in a situation in which before the perpe-
trator’s behavior no danger threatened the aggrieved party, but this effect will
also take place when the perpetrator with his behavior increases the threat to
the already occurring danger. In particular, this will apply to situations where
the perpetrator is obliged to prevent the danger, fails to fulfill his obligation,
which was confirmed in the judgment of the Supreme Court in the judgment
of 10 August 2000."

17 Journal of Laws of 2020, item 1444 as amended [hereinafter: CC].
18 Ref. no. WA 23/00, Lex no. 532395.



TELEMEDICINE IN THE PAST AND NOW - POLISH REGULATORY 121

In the context of liability related to the provision of health services with
the use of ITC, the position of the judicature plays a significant role, e.g. the
judgment of the Court of Appeal in £.6dZ of 10 September 2015 according
to which the crime stipulated in Article 160(1) CC, is a criminal offense and
consists in causing a state of immediate danger to a person of losing their life
or causing serious damage to their health. A similar position was taken by the
Supreme Court in its judgment of 5 April 2013,% stressing that as a result of
the offense under Article 160(2) and (3) CC, it is not only to cause a situation
in which the patient is, without being previously in a position that poses a di-
rect threat to his life or health, but also maintaining (not reversing or reduc-
ing) the already existing level of this dangers at the time when the duty of the
doctor-guarantor was fulfilled. Moreover, the offense is committed from the
moment of exposure to danger, even if the exposed person has not suffered
any harm.

The above is confirmed in the literature where it is emphasized that as
a result of the crime under Article 160 CC is to cause a threat not only in
a situation where no danger threatened the aggrieved before the perpetrator’s
behavior, but also when the perpetrator’s behavior increases the threat to the
immediate danger that already exists [Bielski 2005, 119].

In the case of criminal liability for omission, it is irrelevant whether, as
a result of failure to provide a health service, the guarantor-doctor caused
the patient to be in a situation that posed a direct threat to life or health, even
though he was not in such a state previously, or the guarantor, as a result of the
omission to provide a health service, intensifies the course and development
of disease processes in the patient by his inaction in such a way that they be-
gan to directly threaten his life or health.?!

Although the most common cause of negative effects on life and health are
diagnostic and therapeutic errors, the specificity of providing health services
“at a distance” implies the possibility of their occurrence due to organizational
errors [Kunert 2019, 164]. In the authors’ opinion, organizational errors may
be related, inter alia, to improper preparation of facilities to provide services
with the use of ICT, including the lack of appropriate IT equipment, as well
as providing services in the mode of remote work at home and on the basis of
private IT equipment belonging to a physician. The responsibility specified
in Article 160(1-3) CC, applies in particular to primary care physicians who
are undoubtedly guarantors of patient safety [Wasik 2018, 43], and are the
only specialists obliged to apply organizational standards issued by executive
regulation.

1 Ref. no. Il AKa 162/15, Lex no. 1808686.

20 Ref. no. IV KK 43/13, Lex no. 1318212.

21 This is also the way in which the judgment of the Supreme Court of 5 November 2002, ref.
no. IV KKN 347/99, Lex no. 74394.
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Thus, the element of exposure may occur not only in connection with the
failure to properly assess the patient’s health condition, but also with the waiv-
er of a personal visit, cancellation of a telemedicine visit in violation of the
standard rules, as well as the provision of services to patients who have been
excluded from the group entitled to receive ICT care services.

In the context of criminal liability, the content of Article 24 of the Act of 28
October 2020 deserves attention, on amending certain acts in connection with
counteracting crisis situations related to the occurrence of COVID-19,% ac-
cording to which it does not commit an offense referred to, inter alia, in Article
160(3) CC, whoever, during the period of announcing the state of epidemic
threat or state of epidemic, providing health services on the basis of PDD
as part of the prevention, diagnosis or treatment of COVID-19 and acting in
special circumstances, committed a prohibited act, unless the result was the
result of gross failure to exercise caution required in the given circumstances.

The consequence of the medical incident may be the occurrence of damage
to the health of the patient or even his death. Then the prosecutor conducting
the investigation should apply the cumulative qualification of Article 160(2)
CC or Article 160(3) CC with one of classifying provisions of law: involun-
tary manslaughter Article 155 CC), grievous bodily harm (Article 156(1)(1)
and (2) CC), other bodily harm (Article 157(1) CC).

The legislator defined Involuntary manslaughter in Article 155 CC, pursu-
ant to whoever kills a human on his demand and under the influence of com-
passion for him, is subject to the penalty of deprivation of liberty for between
3 months and 5 years. Grievous bodily harm in Article 156 CC it may consist
of depriving a person of their sight, hearing, speech or the ability to procreate.
The second form of causing serious inflicts on another person a crippling in-
jury, an incurable or prolonged illness, a potentially fatal illness, a permanent
mental illness, a permanent total or significant incapacity to perform a profes-
sion, or a permanent serious bodily disfigurement or deformation. The perpe-
trator of this act is subject to the penalty of deprivation of liberty for a period
not shorter than 3 years. Other bodily harm in Article 157(1) CC consists in
causing a violation of the activities of an organ of the body or an impairment
of health, other than those specified in Article 156(1) CC, but lasting more
than 7 days and the perpetrator is liable to imprisonment for between three
months and five years.

3. CIVIL LIABILITY FOR THE RESULTING DAMAGE

While criminal liability has been excluded in some situations of providing
health services in connection with COVID-19, the provisions on civil liability

22 Journal of Laws item 2112.
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will apply in any situation of damage occurring during the provision of health
services, including that provided remotely.

The scope of responsibility will, however, be implied by the contribution
of the aggrieved party, the consequences of the perpetrator’s behavior, as well
as the diligence of the guarantor. Provision of health services with the use of
ICT involves additional risk related to the quality and efficiency of the equip-
ment and the quality of the internet connection.

This does not exempt the entity performing medical activities from provid-
ing such devices that will be capable of safe use, required in a given situation
and circumstances, which can be expected from the guarantor of the protec-
tion of human health and life.”

The fact of concluding a treatment contract, which is concluded between
the patient and the entity providing medical services with the use of ICT, is
also important.

The treatment agreement, as a consensus agreement, is intended to fulfill
the obligation of providing a health service, towards an activity that will be
used to prevent, preserve, save, restore or improve health, and other medical
activities resulting from the treatment process. Assigning responsibility for
damage caused in the treatment process also depends on the way in which
medical activities are performed. The general rule is that it is the medical en-
tity that will be borne by the entity that concluded the treatment contract with
the patient.

In the case of an oral treatment agreement, its content should be read with
the PDD and PR. The main responsibilities and powers of the parties should
be defined. Despite the fact that the patient concludes a treatment contract
most often with a healthcare clinic or hospital, they mainly come into contact
with a doctor. The doctor’s duties are defined, inter alia, in Article 4 PDD,
according to which a doctor is obliged to practice in accordance with the in-
dications of current medical knowledge available to him about methods and
means of preventing, diagnosing and treating diseases, with the principles of
professional ethics and with due diligence; in Article 30 PDD, imposing the
obligation on the doctor to provide medical assistance in any case when delay
in providing it could result in a risk of loss of life, serious injury or serious
health impairment, and in other urgent cases; in Article 31 PDD in the scope
of providing the patient or his statutory representative with accessible infor-
mation about his health condition, diagnosis, proposed and possible diagnos-
tic and treatment methods, foreseeable consequences of their application or
omission, treatment results and prognosis; in Article 36 PDD as an obligation
to respect the intimacy and personal dignity of the patient; in Article 40 PDD,

2 E.g. judgment of the Supreme Court of 22 August 1980, ref. no. IV CR 299/80, unpublished,;
see also judgment of the Supreme Court of 11 May 1983, ref. no. IV CR 118/83, OSNCP 1983,
No. 12, item 201.
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imposing an obligation to keep confidential information related to the patient,
obtained in relation with the exercise of the profession; and in Article 41 PDD
Law, pursuant to which the doctor was obliged to keep individual medical
records of the patient.

The counterparts of the above obligations are the patient’s rights resulting
from the PR, in particular a very broad right to health services (Article 6 and
7 PR), the right to health services provided with due diligence (Article 8 PR),
the right to information (Article 9—12 PR), the right to report adverse effects
of medicinal products (Article 12a PR), the patient’s right to confidentiality
of information related to him (Article 13 PR), the patient’s right to consent
to the provision of health services and to refuse such consent (Article 15-17
PR), the right to respect their intimacy and dignity, the treatment of pain and
the presence of a relative (Article 20 and 21 PR), the right to access medical
records (Article 23 PR), the patient’s right to object to a doctor’s opinion or
decision (Article 31 PR), the patient’s right to respect for private and family
life, including the right to contact other persons and to additional care (Article
33 and 34 PR), the right to pastoral care (Article 36 and 37 PR), the patient’s
right to keep valuables in deposit (Article 39 PR).

With regard to tort and contractual liability, the provisions on due diligence
apply to the latter, referred to in Article 355 of the Act of 23 April 1964 the
Civil Code?* which is tightly correlated with the patient’s rights, as defined
in Article 8 PR. In the case of a treatment agreement concluded in a written
or documentary form (most often concluded between the patient and private
entities conducting medical activities), apart from the provisions of PR, the
scope of liability will result from the content of the agreement. Within the
scope of the treatment agreement, the liability of the entity performing med-
ical activities will be based on qualified due diligence (Article 355(2) CiC),
and in the event of a personal injury, this liability will result from contractual
provisions.

Such an entity performs its obligation with use of services performed by
medical personnel, on the basis of a pre-existing legal relationship between
them, such as an employment contract or the so-called contract, i.e. a civil law
contract.

The above will be significant in relation to the regulation concerning the
indemnity as a substitute, i.e. for the act of another.

Compensation for the damage in the situation described above is the result
of a legal relationship between the person causing the damage and the person
entrusting the activity. In Article 429 and 430 CiC, the Polish legislator regu-
lated the above circumstance.

24 Journal of Laws of 2022, item 1740 [hereinafter: CiC].
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In the case of telemedicine advice, it is the entity performing the medical
activity that is obliged to act diligently in the given relationships, and this is
certainly the provision of means of communication and equipment that guar-
antees the possibility of adjudicating on the patient's health condition.

However, the provisions of the Telecommunications Law relating to the
fulfillment of obligations by the operator of the public telecommunications
network are irrelevant for this relationship.

Failure to execute or improper execution of the contract between him and
the entity performing medical activities may be the basis for the entity per-
forming medical activities to submit a recourse claim in the event of liability
for damages. A recourse claim against tort is based on the provisions of Article
441(2) and (3) CiC.

In order to confirm the above, it should be noted that despite the previous
legal status, on which the two above-mentioned judgments of the Supreme
Court also in the current legal status in jurisprudence® in cases where defec-
tive, malfunctioning, undesirable operation or outdated diagnostic equipment
became the basis for further actions of medical personnel in relation to the
patient, as a result of which the damage occurred, also the organizational fault
of the entity performing the medical activity is accepted as the basis for liabil-
ity. This was also confirmed by the CJEU in a judgment of the 21 December
2011% in a case where a medical facility was responsible for burns to a patient
due to a malfunction of the heat regulation system in a heated mattress. The
responsible entity, Besangon Teaching Hospital argued that liability for the
damage should be borne by the manufacturer of the product in accordance
with Directive 85/374/EEC.?” The CJEU confirmed that the responsibility of
the hospital, as a provider of medical services, does not arise from the afore-
mentioned directive. Liability for damages may be assigned to such an entity
under the domestic law of a Member State, even if no fault can be attributed
to it, which is not contrary to the provisions of the Directive, provided that the
aggrieved party or the aforementioned service provider remain able to hold
the producer liable on the basis of this directive, if the conditions set out in it
are met. This judgment correlates very well with Polish jurisprudence, aiming
at the guarantee and protection of the weaker entity in a dispute for compen-
sation, i.e. the injured patient.

Although the legal relationship between the doctor and the entity perform-
ing medical activities is important for assigning the basis of liability, it is not

% E.g. judgment of the Court of Appeal of Gdansk of 23 October 2013, ref. no. I ACa 866/11,
unpublished.

26 Ref. no. C—495/10, ZOTSIS 2011, No. 12C, sec. I-14155.

27 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations
and administrative provisions of the Member States concerning liability for defective products,
OJL 210, 7.8.1985, p. 29.
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of great importance when assessing the extent of the victim's contribution or
when examining the scope and degree of careful action.

From the point of view of pursuing the claim by the injured party, it is im-
portant to assign the fault to a specific perpetrator of the damage. In the case
of entities performing medical activities, when such a person who has inflicted
damage cannot be clearly identified, the structure of organizational fault may
apply. However, these concepts will apply to the use of ICT, insofar as it is
possible to prove an organizational error of the entity performing the medical
activity, manifested in its negligence in terms of organization, safety, hygiene
and care of the patient.

With regard to the ICT, such an organizational error could consist in the
insufficient quality of the Internet connection used for video advice. It should
be noted that the nature of the liability of the telecommunications operator
will be decided by the increased assessment of the nature of conducting this
activity in accordance with Article 355(2) CiC. In addition to professionalism,
the control model is probably also the quality of the telecommunications ser-
vice provided, which includes data transmission speed, uninterrupted connec-
tion, no transmission disruptions, etc. The detailed scope of duties is usually
specified in the contract of the provision of a telecommunications service and
in the regulations that define the conditions and quality of the service offered.
Additionally, on the part of the entity to whom the telecommunications ser-
vice is to be provided, there is usually an obligation to obtain appropriate
technical equipment necessary to receive the service in the declared quality
by the telecommunications service provider. All these variables will be taken
into account to assess whether the telecommunications service provider has
performed the service properly. It will be relevant, in particular, when there is
a loss to the patient in connection with the service provided. Failure to meet
the hardware requirements of the entity performing medical activities may be
considered as contributing to the damage.

CONSCLUSIONS

On December 12, 2015, the Act of 9 October 2015 amending the Act on the
information system in the health care and some other acts,” entered into force,
the content of which amended, inter alia, the then wording of Article 2 of PPD
by adding section 4 in the following wording: “A doctor, dentist may perform
the activities referred to in sec. 1 and 2, also via ICT systems or communica-
tion systems.” For the activities specified in Article 2(1) and (2) include health
services consisting, in particular, in examining the state of health, diagnosing
and preventing diseases, treating and rehabilitating patients, providing medi-
cal advice, as well as issuing medical opinions and certificates, in the case of

28 Journal of Laws item 1991 [hereinafter: the Act of 9 October 2015].
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dentists, on the implementation of the above-mentioned services in the field
of dental diseases, the oral cavity, the facial part of the skull and adjacent ar-
eas. Pursuant to the Act of 9 October 2015, the content of Article 42(1) PPD
has amended wording: “A doctor decides on the health condition of a specific
person after prior, personal examination or examination via ICT systems or
communication systems.”

Before the entry into force on 12 December 2015 of the Act of 9 October
2015 amending the Act on the information system in health care [...], only
individual legal regulations related to the use of ICT to provide health ser-
vices, as well as documents on the principles of medical ethics and deontol-
ogy. Currently, there are no doubts that the provision of health services with
the use of ICT is permissible and in accordance with the applicable law. The
pandemic period contributed to the introduction of provisions regulating the
principles of providing health services with the use of ICT in strictly defined
areas, including, inter alia, primary health care.

Before the COVID-19 pandemic, binding standards of conduct in the pro-
vision of “telemedicine” services were defined, for example, in the Ordinance
of 11 April 2019 of the Minister of Health on organizational standards in the
field of radiology and imaging diagnostics performed via ICT systems.?’ The
necessity to limit personal contact at the doctor-patient level, forced by the de-
velopment of the pandemic, resulted in the introduction of the organizational
standard of teleportation in primary health care,*® which came into force on
29 August 2020 .

Omitting personal contact for the purpose of providing health services
is now permissible and often replaces the classic contact of the patient with
a person performing a medical profession. Despite this, no provisions have
been created that would directly refer to the civil and criminal liability of
people who use ICT tools to provide health services. Thus, the basis of civil
liability and criminal responsibility for the consequences of actions and omis-
sions of persons providing health services with the use of ICT tools are the
general rules resulting from the provisions of the Civil Code and the Criminal
Code. The lack of regulations that would limit or, in strictly defined situations,
exclude liability for damages resulting from the provision of remote services,
implies an increased risk of liability for the so-called “Malpractice” or failure
to exercise the due care. The above is important considering the fact that med-
ical services provided remotely carry a natural risk that increases the possi-
bility of committing an error, which results from the lack of personal contact
with the patient. Thus, it seems necessary to introduce regulations that would
clarify the scope of responsibility of persons providing health services with
the use of ICT media.

2 Journal of Laws item 834,
30 Journal of Laws item 1395 as amended.
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Freedom of conscience and religion, considered as one of the foundations
of democratic society in the modern world [Sobczak and Gotda-Sobczak
2012, 28], requires special protection at the levels of international and do-
mestic law, including criminal law. It is stressed that on an international scale
this protection is provided by normative acts forming the set of human rights
par excellence, formulating both universal and regional standards of this pro-
tection [Chrzczonowicz 2003, 116]. On the other hand, the legal systems of
European countries contain internal regulations ensuring the protection of re-
ligion, churches and religious denominations [Kedzierski 2007, 71]. The sub-
ject of this protection are religions (denominations) legally existing in a given
country [ibid.]. In Poland, “the regulations in the field of freedom of religion,
enabling its full implementation and securing its proper execution, are con-
tained in the Constitution of 2 April 1997, in the Act on guarantees of freedom
of conscience and religion of 17 May 1989, vast legislation on relations be-
tween the State and churches and other religious associations, and in the Penal
Code of 1997” [Chrzczonowicz 2003, 116].
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Freedom of conscience and religion? are goods protected under Article 53
of the Constitution of the Republic of Poland. It is rightly assumed that “the
freedom of religion positively defined in Article 53(2) in the Constitution (in-
cluding the freedom to profess or to adopt a religion of one’s own choice and
to manifest one’s religion individually with others, publicly or privately, by
worship, prayer, participation in rites, practising and teaching, and the posses-
sion of temples and other places of worship) must correspond, inter alia, to the
freedom of expression referred to in Article 54(1), and the freedom of artistic
creation, scientific research and the publication of its results, as formulated
in Article 73, the freedom to teach and the freedom to use cultural goods”
[Warylewski 2005, 369].

Freedom of thought, conscience and religion is, in its religious dimension,
one of the most fundamental elements that contribute to shaping the identity
of believers and their worldview.? It constitutes also a value for religiously
indifferent people.

1. CRIMES AGAINST FREEDOM OF CONSCIENCE AND RELIGION
IN THE POLISH CRIMINAL LAW — HISTORICAL OUTLINE

At the beginning it should be mentioned that when Poland lost its inde-
pendence as a result of the Third Partition (1795), Polish territories were
governed by the legislation of the occupiers. As W. Makowski explains, in
the then district legislation the core offences against religion were offences
“against the order of human coexistence, in particular — against the institu-
tions of collective life, among which religion and religious associations oc-
cupy an outstanding place” [Makowski 1924, 194]. Generally speaking, in
the regulations contained in the German and Austrian Codes, criminalisation
was applied to acts that included behaviour consisting in “an offence against
God’s faith in general.” The Russian code, on the other hand, regulated this
issue differently, assuming the protection of faith in God “understood as it is
understood by the Christian church” [ibid., 197].

After Poland regained independence in 1918, the decision of the legislative
Sejm, headed by Marshal Jozef Pitsudski, was to pass two legal acts of the
highest rank, i.e. the Constitution of 17 March 1921 (March Constitution)* and
then the Constitution of 27 April 1935 (April Constitution).’ Both of these acts

2 For more on the understanding of freedom of conscience and religion, see Article 2 of the Act
on guarantees of freedom of conscience and religion of 17 May 1989. See Sobczak and Gotda-
-Sobczak 2012, 29 and the literature referred to therein; Maciaszek 2006, 210-34; Misztal
2003, 59-70; Paprzycki 2021.

3 Judgment of the ECtHR of 26 June 2001, Saniewski v. Poland, Lex no. 40319/98.

4 Constitution of 17 March 1921, Journal of Laws No. 44, item 267 as amended.

5 Constitution of 27 April 1935, Journal of Laws No. 30, item 227 as amended.
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contained legal regulations, including those relating to freedom of conscience
and religion, as well as equality of all regardless of their religion. Of these, the
wording of Article 114 of the March Constitution draws particular attention.
Namely, this provision states: “the Roman Catholic denomination, being the
religion of the overwhelming majority of the nation, occupies in the state the
chief position among the authorized denominations.”

The beginning of the development of regulations on crimes against free-
dom of conscience and religion dates back to the Polish Penal Code of 1932.°
In Chapter XXVI, this code penalised behaviour directed against religious
feelings. Although it did not accept crimes related to religious intolerance and
discrimination [Wojciechowska 2001, 71], it did not describe or use the very
concept of “crimes against freedom of conscience and religion.” Following
J. Makarewicz, it is assumed that this Code did not provide for the protection
of civil liberties in the area of religious belief, but rather for the protection
of the interest of the community against attacks on religion.” Chapter XXVI,
entitled “Crimes against religious feelings,” contained three provisions whose
constituent elements included behaviour consisting in: 1) blaspheming God
(Article 172), 2) public defamation or mockery of legally recognised religious
associations, their dogmas, beliefs and rites as well as sites intended for con-
ducting religious rites (Article 173), 3) mischievous disturbance of a religious
act performed by a legally recognised religious denomination (Article 174).

With the change of the Polish political system after the Second World War,
the penal legislation underwent infamous changes. The decision-makers of the
time strived to adapt the criminal law to the reforms aimed at laicisation, es-
pecially at the legal level [Mojak 1989, 26]. Their goal was to deprive society
of religious beliefs and values. First, in 1946, the Decree on particularly dan-
gerous crimes in the period of national reconstruction, called the Small Penal
Code,? was introduced, subsequently replaced in 1949 by the Decree on the
protection of freedom of conscience and religion.’ The latter repealed the legal
force of the provisions of Chapter XXVI of the Penal Code of 1932 concerning
offences against religious feelings and the provisions of the Decree of 1946.

¢ Decree of the President of the Republic of Poland 11 July 1932, the Penal Code, Journal of
Laws No. 60, item 571 as amended.

7 As cited in: Wojciechowska 2012, 546.

8 Journal of Laws No. 30, item 192 as amended.

° Journal of Laws No. 45, item 959. “Article 8 of the Decree criminalized not only the accom-
plished and attempted offence, but also the preparation of an abuse of freedom of religion and
conscience for the purposes hostile to the political system of the Republic of Poland,” while
Article 9 of the Decree stated that: “whoever, by abusing freedom of religion in order to get
personal or other gain, exploits human credulity by spreading false news or misleads others by
fraudulent or deceptive acts.” The utmost hypocrisy was the provision of Article 2 of the De-
cree: “whoever restricts a citizen in his rights due to his religious affiliation, religious beliefs or
non-religion shall be punished by imprisonment for up to 5 years” [Wasek 2003, 207-208].
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A. Wasek rightly wrote: “It is symptomatic that the decree of 5 August
1949 repealing the provisions of Chapter XXVI of 1932 «Crimes against re-
ligious feelings» was entitled «Crimes against freedom of conscience and re-
ligion. Indeed, a truly Orwellian title»” [Wasek 1995, 27; Idem 2003, 207].
According to this author, “at the time of the adoption of the Decree on the
protection of freedom of conscience and religion, state authorities of all levels
and various degrees of competence applied to a large scale not only the re-
striction, but even the deprivation of civil public and social rights due to citi-
zen’s religious affiliation (even if concealed) with the Catholic Church. The
communist state used to promote and implement in its activities the Marxist
materialistic ideology. In the name of this ideology, the war on religion was
declared, including primarily against the Catholic Church. The communist
state wanted to fully subjugate its citizens also in the spiritual sphere. In the
Stalinist period, during the «growing class struggle», as the Communist party
propaganda of that time used to euphemistically define the intensification of
terror in internal politics, the fight against the Catholic Church was waged on
various levels: political, economic, legal” [Idem 1995, 28].

The decree of 5 August 1949, as A. Grzeskowiak put it, was one of the in-
struments of the massive attack on the Church. In the decree, as A. Grzeskowiak
writes, “the protection of religious feelings of believers was also guaranteed,
which was in fact only an appearance, because the provision prohibiting to of-
fend these feelings was formulated in such a way that in practice it was almost
impossible to seek this protection. This direction was strengthened by the in-
terpretation of this norm, which used to be applied also under the relevant pro-
vision of the Criminal Code of 1969, and even persisted, especially in practice
and under the rule of the Criminal Code of 1997, which unfortunately took
over the general model of this crime from the norms of the Criminal Code of
1969” [Grzeskowiak 2004, 81].

The Penal Code of 19 April 1969'° — introductory provisions of the Penal
Code — repealed the Decree of 1949. Nevertheless, most of the provisions
contained in the Decree, with some mitigation of penal sanctions, were

10°Act of 19 April 1969, the Penal Code, Journal of Laws No. 13, item 94 as amended. The
Criminal Code contained the following types of crimes in Chapter XXVIII “Crimes against
freedom of conscience and religion”: Article 192 — restriction of civil rights due to citizen’s
religious affiliation or lack thereof; Article 193(1) — insulting, mocking or humiliating for rea-
sons of non-religion or religious affiliation; Article 193(2) — assault and battery for reasons of
non-religion or religious affiliation; Article 194 — abuse of freedom of conscience and religion;
Article 195 — exploiting other people’s religious beliefs; Article 196 — forcing to undertake or
refrain from undertaking religious activities or participation in a religious rite; Article 197(2)
disturbance of funeral rites or corpse desecration; Article 197(2) — looting of human corpse;
Article 198 — offending one’s religious feelings.
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incorporated by the Penal Code of 1969 into Chapter XXVIII “Offences
against freedom of conscience and religion.”"!

The structure of the language used by the lawmakers in the title of the
chapter “Offences against freedom of conscience and religion” was aptly as-
sessed by A. Wasek: “many other concepts in the field of politics, morality
and law have been linguistically distorted in the communist state” [Wasek
1995, 27]. This distortion of the language used in the title of the chapter of
the Penal Code resulted from the relationship between the State, society and
the Church. Therefore, we should share the view expressed by J. Krukowski
that “in the period of the People’s Republic of Poland, when the State used to
impose on society a materialistic worldview, the criminality of acts related to
the protection of freedom of conscience and religion was used to combat the
Church and discriminate against believers. Although the State declared the
equality of citizens regardless of their attitude to religion, it in fact did provide
for special protection for non-religion. The protection of the right to freedom
of conscience and religion was limited by the overriding principle that it was
to serve the interests of the socialist state, which imposed an atheistic ideology
on society” [Krukowski 2008, 263].

Overcoming this linguistic distortion of “freedom of conscience and reli-
gion” towards giving the criminal provisions the correct meaning, consistent
with the actual protection of rights and freedoms, took place after 1987, when
the reformers’ work on a comprehensive reform of the Polish criminal law
began.”'? The systemic changes of the state system initiated in 1989 resulted
in a reform of criminal law in order to adjust it to the requirements of a demo-
cratic state ruled by law and international human rights standards [Krukowski
2008, 263]. These efforts were crowned by the adoption of the Act of 6 June
1997, the Penal Code."

The Act gave the correct meaning to the title “Offences against freedom
of conscience and religion” in Chapter XXVIII. There was also a change
in the place of this chapter in the structure of the Special Part of the Penal

" For more detail, see Bafia, Mioduski, and Siewierski 1987, 200.

12 For more detail, see Wasek 1993, 59ff. At this point, it must be stated after A. Wasek that:
“The change in the repressive attitude of the communist party and government bodies towards
the Catholic Church was gradual, as the communist state began to disbelieve in the possibility
of achieving full ideological and political control over society. When the powerful Solidarity
movement was launched, subsequently banned under the Martial Law of 12 XII 1981, the com-
munist party changed its attitude to a more amicable one, as an appreciation of the stabilising
role of the Church in the country and also probably to shorten the front line against political
opponents. The result was the adoption of the Act of 17 May 1989 on the attitude of the State to
the Catholic Church in the Polish People’s Republic (Journal of Laws No. 29, item 154). This
Act repealed the provisions of Article 194 and Article 195 PC,” see Wasek 1995, 29 and the
Author’s comment referred to in footnote 7.

13 Journal of Laws No. 88, item 553 as amended [hereinafter: PC].



134 EWA KRUK

Code, which demonstrated the significance of “freedom of conscience and
religion” as the highest-level legal good [Fredrich-Michalska and Stachurska-
-Marcinczak 1997, 195]. The Code “took over” several types of offences from
the Penal Code of 1969,' but introduced changes to their definition to point
to the different axiology underlying the Code [ibid.]. At the same time, for
reasons of axiological nature, the Code also lacked several types of offenc-
es, including those that had been repealed previously (Articles 194 and 195
PC) [ibid.] by the Act of 17 May 1989 on the relationship of the State to the
Catholic Church in the Republic of Poland."® At the same time, the authors
of the Penal Code of 1997 considered it reasonable to ignore the offences
under Article 196 of the Penal Code of 1969 (forcing a person to perform reli-
gious practices) recognizing that the behaviour that meets the definition of this
crime would now be punished under Article 191 of the Penal Code of 1997 as
forcing to a certain action, inaction or forbearing [ Wojciechowska 2012, 547;
Koztowska-Kalisz and Kucharska-Derwisz 2006, 220-21]. Similar changes
concern previous Article 193(1), the equivalent of which is now Article 119
and Article 257 PC, and previous Article 197 PC, which is currently Article
262 PC. In both cases, these crimes, as offences affecting a legal good other
than the freedom of conscience and religion, were included in the group of
offences against public order.

It should also be added that following the Penal Code of 1932, also the
Penal Code of 1997 introduces a provision that penalises mischievous distur-
bance of public performance of a religious act of a legally recognized or re-
ligious denomination or association (Article 195(1) PC) [Fredrich-Michalska
and Stachurska-Marcinczak 1997, 195]. A variation of this type of crime, pun-
ishable by the same penalty, is mischievous disturbance of funeral ceremonies
or rites (Article195(2) PC) [ibid.].

In the light of the above, the first item in the catalogue of “crimes against
freedom of conscience and religion” in the current legislation (like it was in
the Criminal Code of 1969) is the crime of “religious discrimination,” which
has its well-established position in Polish criminal law (although historically
not always in a positive sense'®). This offence is currently one of those crime
types in which the concept of freedom of religion and belief as a generic ob-
ject of protection has been described in the proper sense. The degree of this
protection is an indicator of democratisation of social life [Krukowski 2008,
263].

4 The Penal Code of 1997, changing the structure of the provisions contained in Chapter XX-
VIII of the Penal Code of 1969, took the following crime types from Article 192 PC: — the of-
fence of restricting the rights of a citizen for reasons of non-religion or religious affiliation, the
currently applicable equivalent of which is Article 194 PC and Article 198 PC; — the offence of
insulting one’s religious feelings, currently having its equivalent in Article 196 PC.

15 Journal of Laws No. 29, item 154 as amended.

16 Journal of Laws No. 45, item 959.
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2. EVOLUTION OF THE CRIME OF “RELIGIOUS DISCRIMINATION”

2.1. In the light of the Penal Code of 1969"

The beginnings of this crime date back to the provision contained in Article
2 of the Decree on the protection of freedom of conscience and religion whose
wording was replicated in Article 192 of the Penal Code of 1969.

Article 192 PC read as follows: “Whoever restricts a citizen in his/her
rights due to his/her religious affiliation or lack thereof shall be punishable
by imprisonment of up to 5 years.” This provision in Chapter XXVIII of the
Penal Code of 1969 opened the catalogue of criminal acts against freedom of
conscience and religion (Articles 192 to 198 PC).

The provision did not define the concept of citizen’s right. Such a definition
was not provided for in the Penal Code either. This issue was addressed by
other legal sciences and the literature, which defined citizen’s rights not only
as the fundamental rights set out in the Constitution, but also those guaranteed
by civil, administrative, labour and other branches of law [Mojak 1989].

The protection of freedom of conscience and religion was guaranteed,
paradoxically, by the Constitution of the Polish People’s Republic that was in
force under the totalitarian regime.'® Its regulations stated that: “The Church
and other religious societies and organizations shall freely exercise their reli-
gious functions. Citizens shall not be prevented from taking part in religious
activities and rites. No one may be compelled to participate in religious activi-
ties or rites (Article 82(1) of the Constitution)” [Swida 1978, 557].

Paradoxically, the direct object of protection under Article192 of the Penal
Code was the equality of all citizens regardless of their attitude to religious
matters, their right to participate in state, political, economic and cultural life,
regardless of their religion or non-religious status [Chybinski, Gutekunst,
and Swida 1975, 236]. It was also assumed that the criminal-law protection
covered the denominations legally operating in the Polish People’s Republic

17 The construction of the provision on the restriction of rights of a person due to religion or lack
of religious affiliation was regulated in Article 192 PC and taken from Article 2 of the Decree of
5 August 1949 on the protection of freedom of conscience and religion. It should be noted that
the Decree on the protection of freedom of conscience and religion of 5 August 1949, Journal
of Laws No. 45, item 334, repealed the Decree of 13 June 1946, the Decree on particularly dan-
gerous crimes in the period of national reconstruction, called the Small Penal Code, Journal of
Laws No. 30, item 192 as amended. For more detail on this matter, see Kedzierski 2007, 78—-80;
Sobczak 2017, 1183; Janyga 2017, 637; Wasek 1995, 27.

18 Constitution of the Republic of Poland of 22 July 1952, Journal of Laws of 1997, No. 33,
item 232 as amended; the translation of the Constitution into English is available at http://libr.
sejm.gov.pl/tek01/txt/kpol/e1976.html [accessed: 13.09.2021]. Journal of Laws of 1976, No. 7,
item 36 as amended.
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[Bafia, Mioduski, and Siewierski 1987, 201].!° It is worth noting that some
authors of this period, when interpreting this provision, in the first place in
their comments mentioned “denominational or religious affiliation” [Bafia,
Mioduski, and Siewierski 1987, 200; Chybinski, Gutekunst, and Swida 1975,
236], despite the fact that the Penal Code in the provision of Article 192 placed
“non-religion” as first item, and “religious affiliation” only in the second place
[Sobczak 2007, 1183].

2.2. In the light of the Penal Code of 1997

Article 194 PC reads: “Whoever restricts another person in exercising the
rights vested in the latter, for the reason of this person’s affiliation to a certain
faith or their religious indifference shall be subject to a fine, the penalty of
restriction of liberty or the penalty of deprivation of liberty for up to 2 years.”
The protection covers freedom from religious discrimination, i.e. a discrimi-
nation based on a person’s attitude to religion, in both internal and external
aspects thereof [Janyga 2010, 144].

This provision protects freedom of religion in the sense of the right to
maintain religious convictions [Kozlowska-Kalisz and Kucharska-Derwisz
2006, 220]. “Convictions” in the context of religion are understood as beliefs
and convictions other than religious beliefs, but concerning the same sphere
of problems, i.e. the origin, structure and purpose of the existence of the indi-
vidual, mankind and the entire world [Lopatka 1995, 13]. These convictions
may concern adherence to a particular religion or not adhering to any religion,
and therefore include the right to hold a particular religious or non-religious
worldview [Kozlowska-Kalisz and Kucharska-Derwisz 2006, 222]. This right,
boiling down to the freedom to choose a religious world-view, is correlated
with the freedom from all forms of pressure to adopt or renounce one’s chosen
view on faith and religion [ibid.]. The term “freedom” encompasses both the
freedom “to” (positive liberty), i.e. to hold certain convictions concerning re-
ligion, and the freedom “from” (negative liberty), i.e. from any interference or
imposition in this regard [ibid.]. From this understanding of freedom stems the
principle of equality in terms of “the equality of all people, expressed in the
fact that they have the same right to participate in social life (political, cultural
or economic life) regardless of whether they belong to a particular religious
group or not” [Hyp$ 2015, 970].

19 Regarding the object of protection of freedom of conscience and religion, important remarks
were noted by A. Wasek: “Crimes against freedom of conscience and religion are associated
by many with acts that were criminalised during the period of the Polish People’s Republic as
part of the campaign against the Catholic Church, the bastion of independence and resistance to
the communist party and administrative apparatus of the totalitarian state” [Wasek 1995, 27].
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According to J. Krukowski, the term “discrimination” means different
treatment of people who are in the same situation, with no rational basis for
such differentiation. Such different treatment of people violates the funda-
mental principle of equality resulting from human dignity vested in every hu-
man being (Article 30). Therefore, the Constitution of the Republic of Poland
of 1997 provides for the prohibition of discrimination in political, social or
economic life for any reason whatsoever (Article 32(1)). This prohibition also
includes discrimination because of religious beliefs [Krukowski 2008, 264].

As N. Kiaczynska put it, the religious criterion of discrimination has been
“privileged” (in comparison with other types of offences) in a two-stage way:
1) it is listed in a closed catalogue of the criteria for which discrimination in
its particular manifestations is prohibited (Articles 118 PC — extermination;
119 PC — violence and unlawful threat; 256 PC — propagation of fascism and
totalitarianism; 257 PC — insulting a group or a person); 2) it is generally pro-
hibited [Ktaczynska 2005, 176].

On the objective side, Article 194 of the Criminal Code uses the criterion of
“restricting” a given person in exercising this person’s rights [ Wojciechowska
2004, 722]. The quite general formulation of the scope of the characteristics of
the causative action raises controversy among scholars in the field. According
to A. Wasek, the types of offences under Article 194 of the project Penal Code
of 1994 does not fully correspond to the requirements stemming from the
principle of nullum crimen, nulla poena sine lege certa to precisely define
the characteristics of the prohibited act [Wasek and Wasek-Wiaderek 2003,
211],* and due to the wide range of conduct criminalized by law — to the prin-
ciple of ultima ratio of criminal policy [Janyga 2017, 641-42]. The “restrict-
ing in rights” may involve both action and omission. The set of restrictions
may also include hindering or preventing the use of the catalogue of rights
vested in the victim [Hyp$ 2015, 970].

S. Hyps$ rightly assumes that the restriction may also involve the failure
to grant certain rights if the victim is entitled to obtain them [ibid.]. In view
of this, commentators are unanimous that the scope of the rights that may be
restricted covers “all kinds of rights, and thus both human and civil rights,
including those constitutionally guaranteed, as well as other rights stemming
from both administrative law (e. in the establishment and operation of schools,
the practice of a particular profession or public service), the establishment
of associations (where the relationship to religion is a prerequisite for refus-
ing certain benefits or concluding certain civil-law contracts), labour law

2 The authors considered as pointless in legislative terms (and therefore not used in modern
penal codes) to define a criminal act e.g. in the following manner: “whoever restricts a person
in their rights because of their political views, nationality or statelessness.” According to the au-
thors, the scope of criminalisation of restricting persons in their rights is sufficient, for example
through the use of violence or unlawful threat (Article 191 PC).
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(possibility of taking up employment, promotion, amount of remuneration),
financial law (access to loans and other banking and financial services, grants,
etc.), economic law (possibilities to carry out certain production, commercial
or service activities, refusal to grant a licence), educational law (in the event
of unequal treatment of pupils at school, preventing access to higher educa-
tion for religious reasons), copyright law and any other laws” [Sobczak 2017,
1185] and even acceptable customs [Hyp$ 2015, 970].2!

The offender under Article 194 PC can be whoever meets the general con-
ditions relating to criminal liability. The literature rightly points out that the
very nature of this crime implies that, although of a universal nature, it can
only be committed by a person who holds a certain degree of power allow-
ing to exclude or limit access to the exercise of rights [Paprzycki 2021]. For
example, it is even pointed out that, in the first place, they will be holders of
public functions, especially in central or local government bodies. There are
also possible “restrictions of rights in schools, not only in public ones, due to
the subordination of students to teachers and school authorities. A possible
situation is also discrimination due to professional dependence in the private
sector, for example between an employer and an employee, where the possi-
ble pressure results, for example, from the economic strength of the former”
[ibid.]. On the other hand, “a refusal of admission to a religious organiza-
tion because of candidate’s failure to meet the required criteria, e.g. admitting
a declared atheist to a religious association of a theistic nature” [ibid.], or the
introduction of a religious criterion in the case of activities carried out by
churches and religious associations, do not constitute discrimination [Sobczak
2017, 1185].

As regards subjective aspects, the act described in Article 194 PC may
only be committed intentionally. The motivation of the perpetrator of criminal
behaviour is precisely the religious affiliation of a particular person or the lack
of such affiliation.”? Due to this particular offender’s motivation (contained in
the statutory criteria of the offence), the offence can only be committed with
direct intent (dolus directus). Since the criterion of “restriction” does not spec-
ify the conduct of the offender in more detail, it is quite complicated to take
as a basis for qualifying the conduct of the offender and to prove the motives
for his or her action (or omission) in the sphere of proof, as it entails the need
to objectively establish the circumstances of a subjective nature [Klaczynska

21 Similarly also e.g. Chybinski, Gutekunst, and Swida 1975, 236; Wojciechowska 2004, 722;
Bojarski, Giezek, and Sienkiewicz 2004, 457.

22 J. Wojciechowska defines religious affiliation as “membership in a particular religious com-
munity recognized by the State, whose dogmas, beliefs or rites are not contrary to public order
or public morals. They are defined by the religious community itself and can have a more or less
formalized character.” On the other hand, according to this author, “the concept of non-religion
means, from a formal point of view, the lack of membership in any religious community, and
from the point of view of beliefs an atheistic worldview” [Wojciechowska 2001, 78].
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2005, 197-98] and the offender usually conceals the true intentions behind his
or her action [Krukowski 2008, 264].

As a side note, it should be added that the situation is different when the
provision of Article 194 PC contradicts other provisions. Thus, when the of-
fender’s conduct consisting in restricting rights due to someone’s religious af-
filiation or lack thereof is at the same time combined with the use of violence
or unlawful threats against the person affected or because of his/her national,
ethnic, racial, political, religious affiliation or lack thereof, then Article 119(1)
PC (violence and unlawful threat) excludes the application of Article 194 PC
in accordance with the principle of consumption of cumulative provisions
[Hyp$ 2015, 972; Wojciechowska 2012, 596]. On the other hand, where the
criteria of the offence under Article 257 PC (insulting a group or a person) are
all met at the same time, the behaviour of the perpetrator should be qualified
cumulatively, i.e. under Article 194 and Article 257 PC (insulting a group or
a person). The cumulative qualification under Article 194 PC and Article 231
PC (abuse of office) may take place where the religious discrimination was
committed by a public officer.”®

It is generally accepted that punishable discrimination under Article 194 PC
is an offence characterised by its results and is committed when there has al-
ready been a restriction on the exercise of the victim’s rights [ Wojciechowska
2004, 722; Krajewski 2008, 66].

The offence of religious discrimination is punishable by a fine, restriction
of liberty or imprisonment for up to 2 years. Under the current legislation, due
to a regulation alternative to the sanctions provided for in the provision, it is
possible to apply the directive set forth in Article 58(1) PC (choice of punish-
ment) and Article 59 PC (renouncing the imposition of a punishment), in the
latter case provided that the conditions specified in the provision are met.

CONCLUSIONS

In conclusion, it must be said that the State is obliged to provide “every-
one” with protection in the sphere of values declared by this person. In the
context of the issue of protection due to religion under Article 194 PC, such
guarantees are secured through criminal law norms by the Polish state and
it seems that it does so effectively. This can be evidenced by the negligible
number of such crimes recorded by law enforcement agencies. On the other
hand, the proceedings initiated and offences detected under Article 194 of the
Criminal Code for the years 20062020 are as follows:*

2 This position was first put forward by Wasek 1995, 31.
2 For more detail, see also Krajewski 2008, 77.
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YEAR Proceedings initiated Offences detected
2020 2 0
2019 2 2
2018 1 0
2017 3 0
2016 6 0
2015 2 0
2014 4 0
2013 4 0
2012 1 3
2011 4 1
2010 1 2
2009 2 0
2008 5 0
2007 7 0
2006 4 1

Source:https://statystyka.policja.pl/st/kodeks-karny/przestepstwa-przeciwko-5/63489,Dyskryminacja-
wyznaniowa-art-194.html [accessed: 10.09.2021].

In view of the above, it should be stated that the norm of Article 194 PC
significantly contributes to limiting the behaviour consisting in violating
someone else’s religious beliefs or the right not to profess any religion.
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ences in the systems of executing the penalty of imprisonment in relation to the categories of
convicts to whom individual systems are addressed and in relation to the principles used to
select correctional measures. The diversity of the systems of executing the penalty of imprison-
ment corresponds to the principle of individualisation in dealing with convicts, which meets the
needs related to the execution of the penalty of imprisonment.

Keywords: systems of executing the penalty of imprisonment, convict, correctional measures

INTRODUCTION

The community of convicts sentenced to imprisonment is highly diverse
[Pierzchata 2007, 101-108]. This is due to a number of determinants, such as
personality-related factors, life experience and criminal experience [Nawoj-
-Sleszynski and Luczak 2017; Ku¢ 2007]. To guarantee that the objectives of
imprisonment will be successfully achieved, the legislator has divided correc-
tional facilities into prisons for: juvenile offenders, first-time convicts, peni-
tentiary recidivists and those serving a sentence in a military prison (Article
69 of the Executive Penal Code'). Such facilities can be organised as: closed
prisons, semi-open prisons and open prisons (Article 70 EPC). Furthermore,
in Article 81 EPC, the legislator has identified the following imprisonment
execution systems: correctional programme-based system, therapy-based sys-
tem and regular system [Lelental 2020, 383—-84; Dabkiewicz 2020, 287-90;
Hotda, Hotda, Migdat, et al. 2021, 220-23; Lachowski 2021; Postulski 2017].

' Act of 6 June 1997, the Executive Penal Code, Journal of Laws of 2021, item 53 [hereinafter:
EPC].
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Convicts are referred to specific kinds and types of correctional facilities and
sentence execution systems in accordance with the individualisation principle
(Article 67(2) EPC) [Nawoj-Sleszynski 2014, 113-36] to maximise the ef-
fectiveness of the penalty [Szymanowski 2009, 174], especially in the pre-
ventive aspect (Article 67(1) EPC). This institutional individualisation sup-
plemented by the classification of convicts (Article 82 EPC and para. 52 of
the Regulation on the organisational rules for execution of prison sentences)?
builds the foundation for appropriate application of correctional measures
(Article 67(3) EPC), i.e. employment and teaching, cultural and educational
activities, sports activities, contacts with the family and the outside world,
therapy, rewards and disciplinary punishments, in order to prepare convicts to
return to the free society after serving the sentence in the best way possible.

The purpose of the article is to present the characteristics of particular
prison sentence execution systems provided for under Article 81 EPC while
taking into account the legislator’s assumptions regarding the effectiveness of
the correctional measures applied within those systems.

1. THE CORRECTIONAL PROGRAMME-BASED SYSTEM

The correctional programme-based system is compulsory (Article 95(1)
EPC) for juvenile convicts and voluntary for adult convicts, who choose
whether or not to agree to participate in the development and implementa-
tion of the correctional programme after being presented its draft version
[Szymanowska 2001-2002, 53—100]. The correctional programme-based sys-
tem is rehabilitative by nature. It offers the broadest possibilities of achiev-
ing the objectives of the imprisonment. It focusses on correctional measures,
mainly teaching, cultural and educational activities, sports activities, commu-
nity activities and contacts with people from outside the prison.’ Individual
correctional programmes define the actions required to prepare the convicts to
return to the society. Each programme is developed with the participation of
the convict. As S. Pawela emphasises, the underlying concept behind the sys-
tem is “the belief that a prison sentence should invoke a psychological reac-
tion, be a stimulus influencing the will of a person who has committed a crime
voluntarily and as such may also voluntarily decide to change for the better”
[Pawela 2003, 219]. The assumption of the convict’s collaboration in the prep-
aration of the programme and their full mobilisation in the implementation of

2 Journal of Laws of 2016, item 2231.

3 For more see: Regulation of the Prime Minister dated 28 December 2016 on cooperation
between entities in the execution of penalties, penal measures, compensatory measures, secu-
rity measures, preventive measures and forfeiture, and on social control over their execution,
Journal of Laws item 2305.
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the programme’s activities is consistent with the general rules of correctional
activities [Pindel 2009, 114], the effectiveness of which depends on mutual
understanding and cooperation between the individual at the receiving end of
the activities and the individuals managing the programme (in this case — the
staff of the correctional facility). It must be stressed that this is not an easy
task in the prison environment since the compulsory nature of the sentence
leads to a natural reaction of protest, rebellion, discouragement, resignation.
Overcoming such reactions is the prerequisite for taking any further actions
allowing the convict to change for the better. An aspect significant in this case
is that the convict needs to realise that it was a mistake to commit the crime.
It is an important element of the rehabilitation process, the maximum effect
of which is full internalisation of the norms of appropriate, lawful conduct by
the convict as this guarantees proper functioning in the society, and especially
prevents the commission of other crimes. This fully conforms to the assumed
objectives of a prison sentence, which the legislator defines as instilling in the
convict the will to cooperate in developing socially desired attitudes, espe-
cially the sense of responsibility and the need to observe the law and thus to
refrain from reoffending (Article 67(1) EPC).

A draft individual correctional programme is based in particular on the
results of personal background examination and on an analysis of the records
from interviews with the convict and other notes about the individual (para.
14(1) of the Regulation on correctional programmes in correctional facilities
and pre-trial detention centres).* The same Regulation states that an individual
correctional programme must be preceded by a diagnosis including: descrip-
tion and explanation of the reasons why the convict did not obey the law or
the reasons for social maladaptation, description of the convict’s functioning
in social contacts, description of the basic problems of the convict (para. 14(2)
of the Regulation). Development of an individual correctional programme re-
quires defining: the scope of the correctional activities, the objectives of the
correctional activities which are attainable considering the possibilities of the
correctional facility, the resulting detailed tasks imposed on the convict, task
implementation deadlines and the criteria for determining if the convict has
completed the tasks specified in the individual programme (para. 14(3) of the
Regulation). In accordance with Article 95(2) EPC, correctional programmes
define especially: the types of employment and teaching for the convicts, their
contacts with their families and loved ones, the way of spending free time,
their ability to fulfil their obligations and other undertakings as required to
be ready to return to the society. The correctional programme-based system
may also use therapy measures, such as aggression management [Linowski
and Wysocki 2005; Linowski, Stanczyk, Wysocki, et al. 2004, 66—85; Machel

4 Journal of Laws of 2013, item 1067 as amended.
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2006, 229-34]. The very fact that a convict agrees to serve their sentence
in the correctional programme-based system does not mean that they cannot
quit. Likewise, refusal to participate in the development of an individual cor-
rectional programme is not final and does not shut the door to that system for
the convict. In both cases, the convict may change their mind, i.e. either quit
the correctional programme-based system while it is in progress or decide to
join it while serving the sentence.

In accordance with the Statement of Grounds for the government’s
Executive Penal Code bill, the correctional programme-based system is par-
ticularly oriented towards rehabilitation of the convict.® Correctional pro-
grammes, as per the Statement of Grounds, will define not only the correction-
al measures or therapy types but also various activities (e.g. external contacts,
free time) oriented towards preparing the convict to leave the prison.°

Implementation of the programmes prepared for convicts serving prison
sentences in the correctional programme-based system is subject to periodic
evaluations, which may lead to programme modifications (Article 95(3) EPC).
This means that every programme should be adapted to the changing circum-
stances, e.g. the job qualifications, the employment potential and the educa-
tion gained by the convict, and to their health. As S. Pawela emphasises, the
“Act intends for the correctional measures in the discussed system of penalty
execution to be dynamic. An incentive and privilege scheme should stimulate
positive attitudes in the convicts and encourage other convicts to follow suit,
while at the same time eliminating those convicts who resist the correctional
process from the system” [Pawela 2003, 220-21]. Periodic evaluations guar-
antee that the correctional programmes will duly account for all current condi-
tions and circumstances of the convict.

In accordance with the Statement of Grounds of the government Executive
Penal Code bill, “Important elements of serving a prison sentence should in-
clude: activities of the convicts [...], contact with the outside world, especially
the family, a correctional programme and therapy. Rehabilitation (compulsory
for juvenile convicts) will no longer be an obligation for adult convicts, be-
coming their right instead. Subjectivation of convicts is one of the major fac-
tors of stimulating their activity and sense of responsibility.”’

The functioning of the correctional programme-based system has been
studied on multiple occasions. According to a study by E. Kircio, the main
reason for convicts expressing willingness to take part in a correctional pro-
gramme is the desire to change their prior conduct (70% of respondents). The

5 See Uzasadnienie rzgdowego projektu nowego kodeksu karnego wykonawczego, in: Kodeksy
karne z 1997 r. z uzasadnieniami, Departament Kadr i Szkolenia Ministerstwa Sprawiedliwosci,
Warszawa 1998, p. 549.

¢Ibid.

71bid., p. 528-29.
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possibility of probation comes second (30%), with an easier sentence men-
tioned last (10%); 12% of the respondents stated that they wanted to have
a job in prison, abandon the life of crime and understand their past mistakes
[Kircio 2001, 187]. Different results are presented by A. Szymanowska, who
carried out studies involving juvenile convicts (a group for whom the correc-
tional programme-based system is compulsory as they serve their sentence),
adult first offenders and penitentiary recidivists. According to her studies, al-
most half of juvenile convicts do not see any advantages of the correctional
programme-based system, and those who have recognised them usually men-
tioned: a possibility of furlough (14.7%), probation (12.9%), better condi-
tions of serving the sentence (9.8%), the possibility of learning (9.2%) and at-
tending cultural and educational activities (6.1%). Just like juvenile convicts,
adult first offenders believed that the system gives them a chance at furlough
(33.3%), a job (23.6%), probation (12.9%), learning (8.6%), rewards (6.4%),
change of lifestyle. According to studies involving recidivists, the advantages
they noticed where: better conditions of serving the sentence (52.8%), a pos-
sibility of having a job (27.8%), better treatment by prison guards, including
frequent contact with the supervisor (25%) [Szymanowska 2003, 188]. In the
summary of her study results, A. Szymanowska emphasises that “Juvenile
convicts saw the correctional programme-based system primarily as imposing
limitations and forcing them to perform the tasks defined in the programme
and to submit to supervision. In contrast, those who accepted this system of
serving the sentence, saw it mainly as an opportunity to contact the outside
world more often and more freely, and a chance at leaving the prison sooner”
[ibid., 189]. Studies by M. Bramska and M. Kiryluk show that “there is a high
percentage of convicts who did not actively participate in defining the indi-
vidual correctional programmes — it is particularly high in the group of juve-
nile convicts. The commitment of the convicts to the rehabilitation process
remains at an unsatisfactory level. The functioning not aware of the objec-
tives that have been set and the tasks they should complete to achieve them”
[Bramska and Kiryluk 2002, 48].

The correctional programme-based system was designed in the Executive
Penal Code as an offer extended to the convict, which can be either taken or
rejected. As B. Stando-Kawecka emphasises, “Giving the convicts a right to
choose a system that is particularly rehabilitation-oriented recognises them
as independent individuals in the process of serving the sentence and is a sig-
nificant factor increasing the likelihood of positive results of rehabilitation”
[Stando-Kawecka 2000, 128-29]. There are also opinions critical of the way
the correctional programme-based system is used. S. Lelental claims that “the
correctional practice has distorted the notion of a correctional programme-
based system. This is mainly due to ‘top-down instructions’ to refer con-
victs to that system rather than allowing them to choose it of their own will”
[Lelental 2001, 249].
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2. THERAPY-BASED SYSTEM

Under Article 96 of the EPC, the therapy-based system is addressed to:
convicts with non-psychotic mental disorders, also convicted of the crimes
under Articles 197 through 203 EPC committed in connection with disrupted
sexual preferences, to mentally retarded convicts, convicts addicted to alco-
hol, other intoxicants or psychotropic substances, physically disabled con-
victs requiring specialist treatment (especially psychological care, medical
care or physical therapy) [Konikowska-Kuczynska 2015; Kwiecinski 2013;
Kwiecinski 2017; Krajewski and Stando-Kawecka 2011; Naw6j-Sleszynski
2009, 64—69]. Pursuant to Article 96(3) EPC, where this is advised for medi-
cal and correctional reasons, other convicts can serve their sentence in the
therapeutic facility too, provided that they agree to this. Existence of the cir-
cumstances identified in Article 96(1) EPC does not automatically mean that
the convict will serve the sentence in the therapy-based system. This happens
only if the health of the convict suggests that they require specialist treat-
ment, such as psychological or medical care or physical therapy. Convicts are
referred to the therapy-based system based on court judgements.® Pursuant to
Article 62 of the Penal Code,’ the court may, while issuing a prison sentence,
specify both the type of the correctional facility and the therapy-based system
for serving the sentence. A convict may also be referred to the therapy-based
system by the penitentiary committee (Article 76(1)(2) EPC).

The essence of the therapy-based system is to use therapeutic measures
and psycho-correctional measures and to adapt standard correctional meth-
ods to individual needs. In the therapy-based system, the prison sentence
is served primarily in a therapeutic facility of appropriate specialty (Article
96(4) EPC) by convicts: (a) with mental disorders or mental retardation, (b)
addicted to alcohol, (c) addicted to intoxicants or psychotropic substances, (d)
physically disabled (para. 15 of the Regulation on correctional programmes in
correctional facilities and pre-trial detention centres).!” The same Regulation
states that the therapy-based system involves especially: individual and group
therapy, dominance of therapeutic measures over other correctional measures,
integration of therapeutic measures with other activities in the correctional
facility (para. 18(1) of the Regulation).

Just as in individual correctional programmes in the correctional pro-
gramme-based system, the individual therapy programme in the therapy-based
system is also preceded by a diagnosis, which includes: (a) description of the

8 Judgment of the District Court in Gliwice, IV Criminal Department, of 10 November 2016,
ref. no. IV K 143/16, unpublished; judgment of the District Court in Czg¢stochowa, II Criminal
Department, of 2 July 2016, ref. no. Il K 161/18, unpublished.

? Act of 6 June 1997, the Penal Code, Journal of Laws of 2020, item 144 as amended.

19 Journal of Laws of 2013, item 1067 as amended.
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cause of the disorders, (b) description of the impaired cognitive and emotional
processes and disturbance in behaviour, (c¢) characteristics of the current psy-
chophysical condition, (d) description of the problem underlying the referral
to the therapy-based system, (e), description of individual problems of the
convict, (f) assessment of the convict’s motivation for participation in the in-
dividual therapy programme, (g) identification of positive personality traits
and behaviour of the convict (para. 21(1) of the Regulation). It is a practice of
the therapy-based system to have the individual therapy programme specify
the types and forms of the specialist measures applied to the convict, espe-
cially in terms of psychological care, medical care and physical therapy, as
well as any other form of therapy. Where possible, an individual therapy pro-
gramme is developed with the participation of the convict (para. 21(4) of the
Regulation). Article 97(1) EPC defines the general therapy rules for convicts
serving a sentence in the therapy-based system, i.e.: the need to prevent the
pathological personality traits from deepening, to restore mental balance and
to shape the ability to live in a community and prepare the convicts to live on
their own. The execution of the penalty is adapted to the medical treatment,
job and learning needs and to the hygiene and sanitary requirements. Where
health reasons so require, employment is organised in a sheltered environment
(Article 97(2) EPC). Individual therapy programmes are revised as needed
(para. 21(5) of the Regulation).

For a convict who has served part of the prison sentence in a therapeutic
facility and in respect of whom the therapy team has completed the therapy,
recommendations are developed — to be implemented while the person serves
the remaining part of the sentence (para. 55 of the Regulation on the organi-
sational rules for execution of prison sentences)." In principle, the therapy-
based system is applied to a convict for a specific time during which the con-
vict requires specialist measures. When the specialist care is no longer needed,
the convict is transferred to another penalty execution system — either regular
or rehabilitation-based (Article 97(3) EPC).

The literature emphasises that therapy brings good results in terms of reha-
bilitation of convicts [Bartnik 2001, 712]. Nonetheless, there are also obser-
vations that “Only in the case of some convicts, can we expect that the very
fact of successful completion of an addiction therapy will help to significantly
reduce the probability of recidivism. Many convicts also need other activities,
in particular broad restructuring of the cognitive sphere which includes the
cognitive distortions, attitudes and behavioural patterns which they display
and which contribute to the commission of crimes” [Dubiel and Majcherczyk
2006, 67-68]. Furthermore, emphasis is put on the need for new therapy forms

1 Journal of Laws of 2016, item 2231.
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to actually achieve the objectives of the specialist measures taken with regard
to convicts [Witeska 2005, 117-19].

Analyses of the functioning of the therapy-based system unanimously con-
clude that such a system is needed in the organisation of the execution of
imprisonment and they emphasise its humanitarian dimension [Konikowska-
-Kuczynska 2009, 353] and its justifiability from the perspective of human
rights [Gordon 2008, 697].

3. REGULAR SYSTEM

The regular system is applied to the remaining convicts who did not qual-
ify for serving a sentence in the correctional programme-based system or the
therapy-based system, as well as to adult convicts who were transferred from
the correctional programme-based system because they failed to abide by the
requirements laid down in the individual correctional programme (Article
95(4) EPC). Furthermore, the regular system applies to convicts transferred
from the therapy-based system after fulfilling the conditions referred to in
Article 97 EPC if they do not agree to participate in the development and im-
plementation of an individual correctional programme. Article 98 EPC states
that in the regular system, the convict can make use of the possibilities of
employment, learning, cultural and educational activities and sports activities
available in the correctional facility. Such a regulation emphasises the rule
whereby the fact that the convict did not choose the correctional programme-
based system does not deprive them of the possibility of using various positive
correctional measures. '

Studies show that the regular system is often chosen by recidivists because
“many of them have lost faith that completion of the tasks specified in the in-
dividual programme may help prepare them to leave the correctional facility.
This is why they choose to serve their prison sentence in the regular system”
[Bramska and Kiryluk 2002, 40].

Pursuant to Article 71 EPC, the Minister of Justice may, by way of a regu-
lation, define a penalty execution system different than that specified in Article
81 of the Penal Code, based especially on the need to explore new correctional
measures and methods that may be applied to the convicts.

12 See Uzasadnienie rzgdowego projektu nowego kodeksu karnego wykonawczego, p. 550.
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CONCLUSIONS

The statutory differentiation between the systems of serving a prison sen-
tence offers an opportunity to account for the differences between convicts
in terms of age, addiction to alcohol, intoxicants or psychotropic substances,
mental and physical fitness, motivation to make an individual effort towards
attainment of the objectives of the imprisonment.

The correctional programme-based system is in principle oriented towards
implementation of the individual correctional programme, with the convict’s
participation in preparation of the draft programme and full commitment to
its implementation. In the therapy-based system, the focus is on eliminating
the problem underlying the convict’s referral to that system (mainly addiction
to alcohol or drugs), hence the dominance of therapy over other correctional
measures. In contrast, the regular system is addressed to convicts who fail to
meet the criteria for referral to the rehabilitation-based system or the therapy-
based system. The systems differ as to the organisation of the correctional
measures applied to the convicts.

The system that best implements on those assumptions and reflect the prin-
ciples that the legislator has adopted in the EPC (especially: the principle of
individualisation, the voluntary nature of rehabilitation, cooperation with the
society) is the correctional programme-based system. It offers the broadest
possibilities in terms of rehabilitation of convicts (by influencing the sphere
of values, attitudes, behaviour) to help them properly re-adapt to life in the
free society. However, it must be emphasised that effective achievement of the
assumptions made with respect to the use of the systems depends not only on
legislative solutions but also on the organisational and financial possibilities of
the prison system connected with providing enough supervisors to supervise
the convicts, giving jobs to convicts, and providing the financial resources to
make use of other correction measures.
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Abstract. The essence of autonomy involves independence perceived in relation to other enti-
ties, that occurs in domestic and international law. In the latter case, it is related to a complex
state that acts either as a federal state or a diversified state. In the first and second case, it refers
to an area that may be an integral part of the above-mentioned types of states, or may extend
to a territory not included in the state on which it is dependent. This status may be enjoyed by
colonial areas, and territorial autonomy may be a form of their decolonization. A separate cat-
egory of geopolitical units accommodates territories that are also not part of a given state, but
are associated with it and enjoy the status falling within the sphere of territorial autonomy. The
above-mentioned categories of territorial units, with limited treaty powers, cannot therefore
be considered as states in the international legal sense, but at most as creations of a quasi-state
nature, because full treaty capacity, in addition to sovereignty, is the criterion of subjectivity in
international law.
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INTRODUCTION

The study addresses the concept and essence of territorial units other than
states since the concept of the exclusive legal and international subjectivity of
the state is now obsolete. The question then arises: what are these territorial
units other than states, and how are they formed?

The above has also been raised at diploma seminars at the Faculty of Law
and Administration and triggered questions from year four and year five full-
time and part-time students about the classification of states in the context of
international law, as well as the types of territorial units that are not states.
Thus, the following discussion may provide a teaching aid and an answer to
these questions.

When answering them, it should be emphasized that although there is no
positive norm cataloging actors under international law, practice shows that
states, by regulating mutual relations, may expand the circle of subjects of that
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law as seen in Article 3 of the Vienna Convention on the Law of Treaties of
23 May 1969' (headed: “International agreements not within the scope of the
present Convention’) which also covers entities other than states [ Antonowicz
2015, 22-24; Brownlie 1998, 98; Menkes 2014, 335ff; Mielnik 2008, 511f].
Nevertheless, the ability of states, as basic subjects and creators of internation-
al law, to establish additional categories of subjects of this law is limited. This
is due to the fact that international legal norms, by their nature, are adjusted
first of all to the relations between organized sovereign communities and then
to other entities, including those that are autonomous.

Given that this study deals with an autonomous-type territorial unit, it calls
for an explanation of concepts that are fundamental for this discussion, i.e. the
terms “territory” and “autonomy.” The first one, derived from Latin, is used
in various meanings since this word itself has multiple meanings. One time it
may be understood as a certain area distinguished due to its economic, geo-
graphic or linguistic, national, religious or natural features, another time it is
a certain space in which public authority is exercised.

Nowadays, the center of gravity of statehood rests on the territorial ele-
ment. Thus, it may be concluded that a territory is a specific section of the
earth’s surface in which states and territorial units operate. These units are not
states under international law but have a specific status in the international le-
gal space (in the light of the Charter of United Nations — overseas territories),
such as: international zones, non-self-governing territories, no man’s land or
neutralized zones.

On the other hand, “autonomy,” derived from Greek, means independence,
and when understood in relation to other entities, it indicates separate proper-
ties or a separate function it performs in society. It is noticeable, inter alia, in
the sphere of constitutional law, where it means guarantees of powers given by
states to a specific creation to independently regulate its internal affairs within
the framework specified by the law of a given state [Banaszak 2001, 535].

Turning to the international sphere, it should be noted that the concept in
question refers to an organized community and the area inhabited by it, which
is either an integral part of the state, or a part not formally included in the
state to which it belongs and has certain systemic differences. Together, both
concepts constitute a phrase that functions in the intra-state space which is be-
cause there are territories with the status of autonomy or with a status defined
by another synonymous term [Antonowicz 2012, 43]. This makes it necessary
to distinguish the essence of autonomy from the status of ordinary administra-
tive units of the state due to internal affairs of a given territory, which may
be the responsibility of the authorities of the autonomous area, unlike foreign
affairs, which are, in principle, the competence of the central authorities of the

! United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations,
Treaty Series, vol. 1155, p. 331-439.
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home state. However, this does not exclude the fact that the internal affairs of
such a territory may be the domain of the central authorities, while the powers
in the foreign sphere may be vested in the authorities of the autonomy, which
therefore raises the question of whether this territory may be considered a sub-
ject of international law.

1. GEOPOLITICAL UNITS WITH THE STATUS OF AUTONOMY

In order to answer the question from the last section, it is necessary to char-
acterize the essence of an autonomous territory in the context of international
law, taking into account the different scope of its autonomy, which sometimes
results from this territory being an integral part of a given state, and sometimes
a part outside the state with which it is legally and politically interrelated. We
must consider whether in addition to the aforementioned category of a terri-
tory there are still other types of areas with an autonomous status.

The legal analysis of the concept discussed here should start with an ob-
servation that international space accommodates alternatively states and other
territorial units that are not states. States, on the other hand, appear in two
forms: as uniform and indivisible structures, i.e. as unitary states (for exam-
ple: the Republic of Poland) and as complex states for which the division
criterion is the ratio of its constituent parts to the entire country.

A complex state may be either a federal state, in other words a confed-
eration state (consisting of two or more geopolitical units, formally equal to
one another and which are this state’s integral parts) or a diversified state,
albeit essentially uniform, also having one or more autonomous territories
associated with it, sometimes defined as state fragments which are consti-
tutionally distinct. Therefore, when highlighting the differences between the
above-mentioned forms of a complex state, reference should be made to the
opinion of L. Antonowicz, who emphasizes that these differences essentially
boil down to the fact that a federal state has a symmetrical structure, while
a diversified one — asymmetric [Antonowicz 2015, 61].

In the light of international law, constituent parts which usually have spe-
cific powers in the foreign sphere are an important element of the federal state,
as seen in the example of Switzerland or the Federal Republic of Germany.

The first of them, i.e. Switzerland, is a federal state with a cantonal struc-
ture. Its cantons, as laid down in the Swiss Constitution of 1999,> have can-
tonal constitutions and legislative bodies, and the relations between them and
the federation are governed by the principle that powers not expressly granted
to the Confederation are cantonal competences, including: the right to enter

2 Federal Constitution of the Swiss Confederation of 18 April 1999, https://www.fedlex.admin.
ch/eli/cc/1999/404/en [accessed: 28.03.2021].
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into agreements with other states in economic, neighborly or political matters,
provided that they do not contain provisions detrimental to the Confederation
as a whole or other cantons [Antonowicz 2012, 45; Berezowski 1966, 128;
Favez 1982, 85ff; Shaw 2011, 157; Sutor 2019, 116—17]. The second exam-
ple is the Federal Republic of Germany composed of federal states (Lénder)
which, under the 1946 Federal Basic Law, have the right to conclude, upon
the consent of federal authorities, international agreements within the scope of
their internal (national) competence [Berezowski 1966, 128; Krasuski 2001,
118ff; Schulze 1999, 125ft; Peaslee 1956, 35], but without prejudice to the
Federation as a whole.

Given the above, it may be emphasized that although constituent parts of
a federal state have certain foreign competences, in practice this power is in-
significant. It is the federal state that is a subject of international law. The com-
ponent state, even if under domestic law it does have legitimation to conclude
international agreements, does so only as an organ of the federal state, and not
as a separate subject of international law.

Components of a diversified state which have certain rights in the foreign
sphere may also participate in foreign trade. However, a question then arises:
what is their nature in foreign space? It must be said that they operate apart
from the home state, which gives them a dual legal status. They act as quasi-
separate entities before third countries, while they are bound by constitution-
al rules before the home state, whereby their status is similar to autonomy
[Antonowicz 2015, 87].

In international practice, the above solution occurred in the past in the case
of the British Commonwealth of Nations, which in the interwar period of the
last century was an institutionalized form of cooperation between the states of
the former British Empire. One time they participated actively in international
relations a whole and on other occasions as its constituent parts (dominions).
This applied, inter alia, to Australia, India, Canada or New Zealand, which
are, for example, original members of the League of Nations [Berezowski
1966, 130; Klafkowski 1964, 338—43; Jennings and Watts 1992, 256; Gelberg
1958, 312-19; Shaw 2011, 157].2

Another example is the former Union of Soviet Socialist Republics
(USSR). Between 1944—-1991, its union republics had the status of constitu-
ent units of the union and at the same time they had a general competence

* The functioning of the British Commonwealth of Nations was regulated by the Statute of
Westminster of 11 December 1931, confirming the provisions of the Imperial Conference of
1926 with regard to the definition of the relations of Great Britain and the dominions as the
British Commonwealth of Nations, and from 1949 the Commonwealth of Nations. It should
be noted that the parliaments of the dominions had legislative powers. Currently, members
of the Commonwealth of Nations are also overseas territories and associated states. See also
Grabowska 2014.
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in foreign affairs. However, two of them: Belarus and Ukraine could act on
the international forum in a broader scope than the other union republics and
were, inter alia, original members of the United Nations [Antonowicz 2012,
46; Banaszak 1999, 157; Sutor 2019, 116—17].* Nevertheless, the USSR’s con-
stituent parts did not have the right to maintain separate diplomatic relations
with other countries, which was the domain of the Union’s central authorities
[Antonowicz 2015, 87].

The ultimate 1991 collapse of the USSR as a subject of international law
transformed its union republics into sovereign states, and Russia became the le-
gal continuator of the former Soviet Union under the name Russian Federation
by adopting a new Constitution in 1993. Pursuant to this Constitution, the
Federation consists of republics, territories, autonomous regions or autono-
mous areas as equal entities, but with a diversified degree of autonomy, mak-
ing the territorial system a structure of a diversified state [Antonowicz 1992,
214f; Miller 1991-1992, 31; Miillerson 1994, 140—45].

When discussing the issue of autonomous territory, we cannot ignore ter-
ritorial units that constitute an autonomous part of a country but are located
outside such country and which in international relations act separately and
alongside their home states, for example the Aland Islands, the Faroe Islands
and Greenland [Olafson 1982, 29ff; Seyersted 1982, 23ff; Staboszynski 2002,
450-51].

The first of them, located in the northern part of the Baltic Sea, at the
entrance to the Gulf of Bothnia, granted to Finland in 1921 by the decision
of the Council of the League of Nations, constitute its autonomous province
outside the home state. Since 1957 they have been participating in the work
of the Plenary of the Nordic Council. At the same time, by a 1994 referendum
the residents of the islands agreed to join the European Union with Finland as
their home state.

In turn, the Faroe Islands (Faroese Islands), located in the Norwegian
Sea, between Great Britain, Iceland and Norway, an external territory of the
Kingdom of Denmark, have been exercising their autonomy since 1948. At
the same time, they have had their own representation in the Nordic Council
since 1969 [Staboszynski 2002, 451].

Finally, Greenland. A part of Denmark since 1953, with extensive auton-
omy, and since 1984, like the Faroe Islands, with its own representatives in
the Nordic Council. Since 1985 it has been enjoying the status of an overseas
territory associated with the European Union [Antonowicz 2012, 88].

Another example is Macao and Hong Kong, territorial units located on the
South China Sea. They were transformed into special administrative regions
under the Portuguese-Chinese Agreement of 1994 and the Anglo-Chinese

* It needs to be noted that in 1948—-1949 Ukraine was a non-permanent member of the US Se-
curity Council.
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Agreement of 1987, respectively, with certain autonomy and law, and a socio-
economic system for the next half a century [ibid., 47].

In addition to the above-mentioned types of autonomous territories that
constitute parts of a given state, there are autonomous areas that are also not
part of a state but which are associated with it. However, this is not a legal
obstacle for such an entity to achieve the status of a state under international
law. When it comes to associations, such a territory becomes a geopolitical
unit whose status corresponds, in fact, to territorial autonomy. These include:
the Cook Islands, the Niue Island [Crawford 1979, 372-74],° the Northern
Mariana Islands, Puerto Rico or the Netherlands Antilles.

The first of them, i.e. the Cook Islands and Niue Island, located in the
southern part of Oceania—Polynesia, are entities associated with New Zealand,
have independence in internal affairs, while their foreign policy as well as
defense is the exclusive competence of the New Zealand authorities.

The next large territorial units, i.e. the Northern Mariana Islands and Puerto
Rico, are territories associated with the United States. The Northern Mariana
Islands, located in the eastern part of the Pacific, became a United Nations
trust territory under the American administration after World War II. In 1986
it became a territory associated with the United States. Puerto Rico, located in
the in Greater Antilles archipelago on the Atlantic Ocean and the Caribbean
Sea, has had internal autonomy since 1952 and a status of an entity-state as-
sociated with the USA. When it comes to these archipelagos, foreign affairs as
well as defense and finance remain the exclusive domain of the US Congress

[ibid.].

5 It should be emphasized that the Cook Islands have the right to declare independence at any
time. They have had autonomy since 1965, they also belong to some specialized organizations
of the United Nations: the Food and Agriculture Organization (FAO), the International Civil
Aviation Organization (ICAO), the United Nations Educational, Scientific and Cultural Organi-
zation (UNESCO) or the World Health Organization (WHO). Niue Island, on the other hand,
has been autonomous since 1974.

¢ At this point, it should be noted that the legal status of Puerto Rico has been under discussion
for many years. Among other things, in November 2020, in a non-binding referendum, nearly
55% of the island’s inhabitants voted in favor of recognizing the island either as a US state, or in
favor of independence, or in favor of the current legal status, which was reflected in draft legal
acts of 2021: the Puerto Rico Statehood Admission Act and the Puerto Rico Self-Determination
Act. Source: Stabisz 2021.
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CONCLUSIONS

When formulating conclusions, it should be stated that autonomy in the le-
gal sense means a situation where a state guarantees a specific entity the right
to certain independence in regulating its internal relations under the law and
system of a given state. This involves, for example, the right to appoint local
organs with competence to adopt normative implementing acts, though lim-
ited to internal affairs of a given part of the territory of the state. Moving on to
the international legal sphere, it should be noted that the concept in question is
defined here as an autonomous territory, referring to a geopolitical entity that
is not sovereign, but at the same time is either an integral part of a federal state
or a diversified state, or possibly stays outside a given state, or is associated
with it, or, finally, dependent on it.

In the latter case, it is about colonial areas (also known as dependencies),
and autonomy may take the form of decolonization, leading to their reaching
statehood in the international legal sense or integration with a neighboring
state, and finally association with a specific state, becoming an entity with
a status that falls within the concept of an autonomous territory.

The examples of the status of various geopolitical units raise questions
about their contemporary raison d’étre and the possibility of their participa-
tion in the international sphere. Taking into account the increase in social
and national awareness of the populations of autonomous areas, which boils
down to, inter alia, rejecting the presumption that their current status satisfies
self-determination, and at the same time bearing in mind that the degree of
their development depends largely on external technical and organizational
assistance that stabilizes their further economic and political development, it
should be assumed that, despite this, efforts should be made for the popula-
tions of autonomous territories to achieve independence, and a transitional
status of autonomy may be a stage leading to this.

As for the second issue, it should be stated that if it is examined in the light
of treaty capacity, such a possibility exists, although it is limited in practice
to non-political agreements, and the affirmation of a positive answer may be
sought in, for example, the 1982 UN Convention on the Law of the Sea’ which
lays down that apart from states, non-sovereign geopolitical units that fall
within the concept of territorial autonomy may also be parties to it.

7 Cf. Journal of Laws of 2002, No. 59, item 543; see also Przyborowska—Klimczak 2006, 414—
15.
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Abstract. The scenario we find ourselves in worldwide is that of a globalized world. However,
the fact that this phenomenon is taking place in general, based on the continuous increase in
the interconnection between the different nations of the world in the economic, political, social
and technological fields, makes more evident the inequalities that exist between the different
States that make up our world. It is very interesting to analyse how an institution as old as the
Catholic Church has been facing the challenges that adapting to the current model of society
undoubtedly entails for a traditional institution.

Today our society has been completely transformed and the digital era has burst onto the scene.
The Catholic Church has not been oblivious to the changes that our society is experiencing,
and so we will make a brief analysis of the most significant changes that have taken place in
the way in which the Catholic Church tries to carry out its pastoral function. We will analyse
how the Catholic Church is implementing new tools to adapt to the changes that are constantly
taking place in our society.

Keywords: digital era, Church, evangelization, society

According to encyclical letter Laudato si’, of the Holy Father Francisco, on
care for the common home:' “the urgent challenge of protecting our common
home includes the concern to unite the entire human family in the search for
sustainable and integral development, for we know that things can change.”
Then he adds, “humanity still has the capacity to collaborate to build our com-
mon home. I wish to acknowledge, encourage and thank all those who, in the
most varied sectors of human activity, are working to ensure the protection of
the home we share.” He also adds that, the attitudes that obstruct the paths to
a solution, even among believers, range from denial of the problem to indiffer-
ence, comfortable resignation or blind trust in technical solutions (LS 13). We
need a new universal solidarity. As the Bishops of South Africa said, the tal-
ents and involvement of all are needed to repair the damage caused by human

! Franciscus PP., Litterae encyclicae Laudato si’de communi domo colenda (24.05.2015), AAS
107 (2015), p. 847-945 [hereinafter: LS], no. 17.
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abuse to God’s creation.” We can all collaborate as God’s instruments for the
care of creation, each one from his or her own culture, experience, initiatives
and capacities.

With respect to the importance of technology and its advances, following
the line set forth by Pope Francis in Laudato si’ (LS 102), technology has rem-
edied innumerable ills that have harmed and limited human beings. We can-
not fail to appreciate and be grateful for technical progress, especially in med-
icine, engineering and communications, and how can we fail to recognize all
the efforts of many scientists and technicians who have provided alternatives
for sustainable development?

The answer that holy father Francisco gives is that, “well-oriented tech-
noscience can not only produce truly valuable things to improve the quality
of human life, from useful domestic objects to large means of transportation,
bridges, buildings and public places. It is also capable of producing beauty
and of making the human being immersed in the material world «jump» into
the realm of beauty.” There are precious pictorial and musical works achieved
with the use of new technical instruments. Thus, in the intention of beauty
of the technical producer and in the contemplator of such beauty, the leap is
made to a certain properly human fullness.””

Pope Francis says, that it is right to rejoice in the face of these advances,
and to be enthusiastic about the vast possibilities that these constant novelties
open up for us, because “science and technology are a marvelous product of
human creativity given to us by God™.

It should be considered that, “classical religious texts can offer meaning
for all ages, they have a motivating force that always opens new horizons [...]
Is it reasonable and cultured to relegate them to obscurity, just because they
have arisen in the context of a religious belief? In reality, it is naive to think
that ethical principles can be presented in a purely abstract way (LS 199),

2 Southern African Catholic Bishops’ Conference, Pastoral Statement on the Environmental
Crisis (05.09.1999).

3 Franciscus PP., Litterae encyclicae Lumen fidei (29.06.2022), AAS 105 (2013), p. 555-96, no.
34: “The light of faith, united to the truth of love, is not alien to the material world, because
love is always lived in body and soul; the light of faith is an incarnate light, coming from the
luminous life of Jesus. It illuminates even matter, trusts in its ordering, knows that in it a way of
harmony and ever wider understanding opens up. The gaze of science thus benefits from faith:
faith invites the scientist to be open to reality in all its inexhaustible richness. Faith awakens the
critical sense, insofar as it does not allow research to be satisfied with its formulas and helps it
to realize that nature is not reduced to them. By inviting us to marvel at the mystery of creation,
faith broadens the horizons of reason to better illuminate the world that is presented to the stud-
ies of science” — the underline is added.

4 Joannes Paulus PP. II, Allocutio Hirosimae, ad mathematicarum et naturalium scientiarum
cultores habita (25.02.1981), AAS 73 (1981), p. 420-28, no. 3.

> Idem, Adhortatio apostolica Evangelii gaudium de Evangelio Nuntiando nostra aetate
(24.11.2013), p. 1019-138, no. 256.
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detached from any context, and the fact that they appear in religious language
does not detract from their value in public debate. The ethical principles that
reason is capable of perceiving can always reappear in different guises and ex-
pressed in different languages, including religious ones.”

We start from the premise that since the 20th century, the phenomenon of
globalisation has developed, based on the continuous increase in the inter-
connection between the different nations of the world in the economic, polit-
ical, social and technological spheres. It is very interesting to analyse how an
institution as old as the Catholic Church has been facing the challenges that
adapting to the current model of society undoubtedly entails for a tradition-
al institution.

The technological factor has undergone exponential development in re-
cent years. The development of the internet has made it possible to purchase
a product manufactured anywhere in the world without leaving home, and
even the way of communicating through new digital platforms has completely
changed the paradigm in the field of information communication and we are
in some way subjected to the empire of the digital.

To live this historical moment of the birth of a new culture means for the
Church to accept the challenge of inculturation, which she carries out in a dou-
ble movement: to assimilate the positive aspects of this culture while purify-
ing the negative ones; and to contribute to it the originality of her own human
and spiritual richness. If we continue reading we may read the following: The
Church is entering the complex world of the Internet in a decisive and grow-
ing way in various languages. It is emerging as an “Agent of meaning” that of-
fers frames of reference for understanding the world. It also carries out a work
of archiving and of archiving and codifying the cultural heritage of other ep-
ochs in these new formats [Ruiz 2022].

One of the most representative examples of the importance of the digitisa-
tion of information in order to make the exchange of information at a global
level more fluid is that the Vatican archive has begun to be digitized.

It is significant, to say the least, that the Vatican archive has begun to be
digitised, so that information that has remained within the Vatican walls for
centuries can now be made accessible on the web.® Traditionally, the archives
held in the Vatican archives have been understood as secrets inaccessible to
third parties. Now, without a doubt, the Church is being brought closer to so-
ciety by, among other things, this initiative to digitise its archives and make
them available on the Internet. Authoritative voices in the Holy See assure that
practically all documents will be available for consultation.

¢ See “The «secrets» of the world, on the web” in the documentary heritage of the Holy See (the
documentary heritage of the Holy See), Religious values, 2014, digital magazine: https://www.
valoresreligiosos.com.ar [accessed: 11.05.2022].
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As the Argentinian Cardinal Jorge Mejia, former director of the Secret Li-
brary and Archives, explains, “in principle, no text is excluded.” However, the
aforementioned cardinal specifies that “the only exception could be the docu-
ments of the Apostolic Penitentiary, which deals with cases of conscience, for
obvious reasons of discretion and respect for individuals.”

There is also, as in any archive, a time constraint (i.e. the time between the
events and the access to the documents for them to be effectively part of his-
tory). In the case of the Vatican, the gap is usually around 75 years. And the
practice is that they are opened per papacy. Currently, access goes up to 1939,
i.e. until the end of the pontificate of Pius XI.”

1. THE CATHOLIC CHURCH DOES NOT TURN ITS BACK
ON NEW TECHNOLOGIES

There are many small initiatives that seek a communion between the dig-
ital age and religion. Even Pope Francis has taken advantage of an innova-
tive space like the TED Talks to embrace disruption. “It would be good if the
growth of technological projects also corresponded to greater equality and so-
cial inclusion,” he said via videoconference in one such talk last year [Gar-
cia 2018].

The Catholic Church is no stranger to social reality. On the 47th World
Communications Day, Pope Benedict XVI addressed the Christian communi-
ty with the following words: “The ability to use the new languages of commu-
nication is a requirement not so much for the sake of fashion but above all to
allow the Gospel to take on forms of expression that will touch the hearts and
souls of all.” The Holy Father had encouraged such initiatives as they comple-
ment the practice and propagation of the Good News [Haedgel 2015].

Mobile applications enable Church representatives to address a wider pub-
lic, especially young people. Pope Benedict XVI encouraged such initiatives
as they complement the practice and spread of the good news.®

Just as the current Pope maintains a close relationship with the faithful, the
mobile app revolution in churches around the world reconciles young people
with religion and creates a bond between believers.

The church has always been a social network and what it is doing today is
simply adapting its mode of operation to the expectations of the world and to
the new challenges of communication. We can note that the Vatican has a por-
tal open to everyone with the creation of the Vatican website.” In this website,

7 Tbid.

8 Read in Message of His Holiness Benedict XVI for the twenty-eighth world youth day, from
the Vatican, October 2012.

° See https://www.vatican.va/content/vatican/es.html [accessed: 11.05.2022].
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we can have access to: 1) information about the history of the Vatican and the
successive popes; 2) links to prayers; 3) the Holy Father’s own work; access
to news related to the Catholic Church; 4) photographs, among much more
content.

It is clear that the possibility for everyone to access these resources brings
the Church much closer to the faithful.

In 2008 the US site Life Church had launched a mobile application for
reading the Bible. For millions of readers around the world, a wildly success-
ful free Bible app, YouVersion, is changing how, where and when they read
the Bible."

Built by LifeChurch.tv, one of the nation’s largest and most technological-
ly advanced evangelical churches, YouVersion is part of what the church calls
its “digital missions.” They include a platform for online church services and
prepackaged worship videos that the church distributes free. A digital tithing
system and an interactive children’s Bible are in the works. The app is now the
most widely used app in the world, with versions in over 600 languages and an
audio book. Available for Android, 10S and Windows Phone, this is now the
fifth edition and has been downloaded more than 140 million times.

It was in March 2010 that the Messe Info app was launched in France,'
where you can find mass schedules as well as the major Christian feasts. Then,
in November 2010, the reference site of the Catholic Church launched its mo-
bile application: Eglise Info, which allows you to follow the Church’s news
live. Since then, more and more churches have decided to go online.

The African continent, which has a dense Christian population, is char-
acterised by sometimes delicate dealings and difficult communication. The
Church plays a major role on the continent.'?

Thanks to the smartphone revolution and the creation of mobile appli-
cations by the Church in Africa [Mourdoukoutas 2017],'* they have made it

10°'See “In the Beginning Was the Word; Now the Word Is on an App” published in The New
York Times Journal, July 2013.

I See https://messes.info [accessed: 11.05.2022].

12 As we can read at Historical figures throughout the executive summary are courtesy of Todd
M. Johnson of the Center for the Study of Global Christianity at Gordon-Conwell Theological
Seminary in South Hamilton, Mass. Johnson is co-editor of the Atlas of Global Christianity,
Edinburgh University Press, 2009: “Today, only about a quarter of all Christians live in Europe
(26%). A plurality — more than a third — now are in the Americas (37%). About one in every
four Christians lives in sub-Saharan Africa (24%), and about one-in-eight is found in Asia and
the Pacific (13%).”

13 In the same article we can read the following: “Challenges. The greatest obstacle to digitiz-
ing Africa is financial. Despite the price of smartphones dropping to under $100 in 2015, that
amount is still high for Africa’s poor, and the added cost of data plans is often prohibitive. Re-
mote areas in Africa face additional challenges, as it is often difficult to connect these regions
to the Internet due to poor infrastructure and lack of funding. Investors are hesitant to finance
Internet cable expansion into rural areas, since the profit margin is lower than in urban areas.”
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possible to create a communication link between parishes and parishioners.
See the paradigmatic example of Nigeria (an African country where the ma-
jority of Christians are concentrated), where certain virtual communities have
more than ten thousand members.'

These mobile applications, in addition to motivating parishioners to pray,
make it easier for priests to provide them with spiritual guidance. The latter
pastoral and evangelising function is facilitated by the anonymous nature of
the web."

While supporting the pastoral and evangelising function of the Catho-
lic Church, these applications allow for the administration and census of the
population in a continent where government is sometimes ineffective.'® In
these places, churches provide the faithful with social assistance and various
services.

2. FROM CHRISTIAN APPS AND OTHER PROPOSALS BASED
ON THE TOOLS ENABLED BY THE DEVELOPMENT
OF THE TECHNOLOGY

2.1. App called La Quéte

One of the first approaches to new technologies was carried out by a French
startup that created an app called La Quéte. Romain Husson, one of its two
founders, says that the initiative arose with the aim of providing an extra
source of funding for Catholic churches so that they would not depend exclu-
sively on the masses [Garcia 2018]. “For the faithful, all they have to do is

4 As we can read in “Global Christianity — A Report on the Size and Distribution of the
World’s Christian Population,” published in December 2011 in the journal: https://www.
pewresearch.org/religion/2011/12/19/global-christianity-exec/ [accessed: 11.05.2022]. We
must pay attention to another publication, vid. Catholic Social Teaching, Historical Over-
view and Application to the Challenges of Africa, published in https://repository.globethics.
net/bitstream/handle/20.500.12424/166575/Catholic%20Social%20Teaching%2C%20His-
torical%200verview%20and%20Application%20t0%20the%20Challenges%200f%20A frica.
pdf?sequence=1&isAllowed=y [accessed: 11.05.2022]. What we want to point out is that: “It
is glaring that times and situations have tremendously changed in the Nigerian society. What
is abundantly clear to the hierarchy in Nigeria today is the obvious fact that Catholic Church is
losing members in droves to other religious groups, and must do something expedient to win
them back to the fold. There are too many frontal challenges suffocating the progress of the
Church, the African Christian Churches, the non-Christian believers and Islam. The worst is the
attack it gets from the Moslem nationals.”

15 Congregation for the Evangelization of Peoples, Pastoral Guide for diocesan priests in
churches dependent on the congregation for the evangelization of peoples, Rome, June 1989.

16 See https://repository.globethics.net/bitstream/handle/20.500.12424/166575/Catholic%20
Social%20Teaching%2C%?20Historical%200verview%20and%20Application%20t0%20
the%20Challenges%200f%20Africa.pdf?sequence=1&isAllowed=y [accessed: 11.05.2022].



CHRISTIAN VALUES IN THE DIGITAL SOCIETY 169

download the application free of charge, transmit their bank details and reg-
ister their parish manually or by geolocation. Then give the amount you want
and the payment will be made at the end of each month,” he adds.

2.2. Electronic brush

Also, as an initiative of a Catholic church in the capital of France, aware
of its windling cash collection, they implemented an electronic brush for the
faithful to contribute between two and 10 euros by means of their contactless
cards. “A whole generation is using fewer and fewer notes and coins. They
attend mass, but they don’t have the facilities to donate anything” [ibid.] ar-
gues this pioneering diocese as the main reason for the inclusion of this con-
tactless payment method. Today, the installation of machines that allow dona-
tions to be made by contactless cards in most Christian churches has become
commonplace.

2.3. Free WIFI network access available

The use of technology is intimately linked to the possibility of internet ac-
cess. In Spain, we can identify an initiative put into practice in the church of
San Anton (Madrid, Spain), which has an open wifi available to everyone.

The director of the church, aware that we live in an age where mobile
phones are indispensable and everyone has one, said: “We want to open a line
of communication, through Whatsapp, for example, for those who live far
from home and want to talk to their countries of origin. It’s a way of ensuring
that no one is isolated,” he noted.

With regard to the electronic resources that can be found on the web, we
highlight those listed on the website [Hutchings 2010], see the following: 1)
Bailey, Brian, and Terry Storch, The Blogging Church: Sharing the Story of
Your Church Through Blogs (San Francisco: Jossey-Bass, 2007); 2) Barzilai,
Gad, and Karine Barzilai-Nahon, “Cultured Technology: Internet & Religious
Fundamentalism.” The Information Society 21(1) (2005); 3) Campbell, Hei-
di, Exploring Religious Community Online: We Are One in the Network (Ox-
ford: Peter Lang, 2005); 4) “Spiritualising the Internet: Uncovering Discours-
es and Narratives of Religious Internet Usage,” Online: Heidelberg Journal
of Religions on the Internet 01(1) (2005); 5) When Religion Meets New Me-
dia (Abingdon: Routledge, 2010); 6) Castells, Manuel, The Internet Galaxy:
Reflections on the Internet, Business and Society (Oxford: Oxford Universi-
ty Press, 2001); 7) Church of England Board for Social Responsibility, Cy-
bernauts Awake! Ethical and Spiritual Implications of Computers, Informa-
tion Technology and the Internet (London: Church House 1999); 8) Dawson,
Lorne L. and Douglas E. Cowan (eds.), Religion Online: Finding Faith on the
Internet (London: Routledge, 2004); 9) and Jenna Hennebry, “New Religions
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and the Internet: Recruiting in a New Public Space,” Journal of Computer-
Mediated Communication 14(1) (1999); 10) Doney, Malcolm, “Computer
Church,” Church Times, May 14 2004. http://www.churchtimes.co.uk/con-
tent.asp?id=10102 [accessed: 10.20.2010]; 11) Estes, Douglas, SimChurch:
Being the Church in the Virtual World (Grand Rapids: Zondervan, 2009);
12) Friesen, Dwight, Thy Kingdom Connected (Grand Rapids: Baker Books,
2009); 13) Goodmanson, Drew, “The Truth About Church Websites and Social
Networking,” Christian Computing Magazine (July 2009) http://www.ccmag.
com/2009 07/ccmag2009 07.pdf [accessed: 10.05.2010]; 14) Grunewald,
Bobby, “Why Church Online?” Life-Church.tv: Swerve, 13-08-2009. http://
swerve.lifechurch.tv/2009/08/13/why-church-online/ [accessed: 10.05.2010];
15) Hadden, Jeffrey K. and Douglas E. Cowan (eds.), Religion on the Internet:
Research Prospects and Promises (London: JAI Press, 2000); 16) and Douglas
E. Cowan, “The Promised Land or Electronic Chaos? Toward Understanding
Religion on the Internet,” in Hadden and Cowan (eds), Religion on the Inter-
net: Research Prospects and Promises (London: JAI Press, 2000); 17) Han-
sen, Lauren, “What Happened to Second Life?” BBC News Magazine, 20-
11-2009. http://news.bbc.co.uk/1/hi/8367957.stm [accessed: 10.05.2010]; 18)
Helland, Christopher, “Online-Religion/Religion-Online and Virtual Commu-
nitas,” in Hadden and Cowan (eds), Religion on the Internet: Research Pros-
pects and Promises (London: JAI Press, 2000); 19) Among others mentioned
in the referred web page. All of them have an open URL.

2.4. Proposal that confessions can be made via an ipad

There are other initiatives that have to do with bringing the Catholic Church
closer to the digital age, such as the proposal that confessions can be made via
an ipad. In the words of Adrian Gutiérrez, director of the church of San An-
ton (Madrid, Spain), the aim is to provide new solutions through innovation,
and the project of making confessions with an ipad “is a way of making them
accessible to people who, for example, have hearing problems. You can write
down your sins and, in this way, it is not necessary for everyone to know what
you want to confess,” he explains."”

Of course, this proposal has the disadvantage that the absolute confidenti-
ality of the confession is not guaranteed. We must be aware that the benefits of
new technologies are associated with the possibility of cyber-attacks that can
steal data. This is undoubtedly a very delicate issue that must be considered in
order to be able to facilitate this type of confession for the faithful.

17 1bid. and also consulted at https://repository.globethics.net/ [accessed: 11.05.2022].
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2.5. To broadcast their trades via streaming so that they can be seen
anywhere in the world

Unfortunately, it is becoming increasingly common for citizens not to at-
tend mass regularly.'® It is for this reason that, in order that the Word of God
can be heard by as many people as possible, projects of this kind are born. That
is the reason why the NGO “Mensajeros de la Paz (Messengers of Peace)”"”
decided to broadcast its services by streaming so that they can be seen any-
where in the world.

3. CRITICAL STANCE OF CHURCH SECTORS TOWARDS
THE USE OF TECHNOLOGY AND THE POSSIBLE BREAKDOWN
OF THE ECCLESIAL COMMUNITY

Despite the fact that the Catholic Church has always stood out through-
out its history for adapting to the environment in which it operates without
renouncing its dogmas of faith. This capacity for mutation has allowed it to
survive.

It is also true that there are sectors of the Church that have their misgivings
about the profound transformation brought about by the irruption of technolo-
gy into the life of the Catholic Church [Gonzalez 2018].

Some sectors of the Church fear that the possibility of praying from home
and in front of a mobile phone could, on the contrary, destroy the ecclesial
community. Faced with the option that everything can be done remotely, this
more traditionalist sector maintains that the faithful might even stop feeling
the need to go to church. Attending mass, meeting and talking with church
members — all these Christian customs could be replaced by new technologies.

CONCLUSIONS

Finally, and as a sort of summary, we may conclude after reading this arti-
cle, that the determined will of our most recent Holy Fathers to ensure that the
Catholic Church does not develop behind the back of the tremendous techno-
logical evolution that has taken place in recent years, has been reflected in the
development and implementation of numerous digital resources, which in any
case, manage to bring the Catholic Church closer to the faithful, as well as to
accommodate the changes that occur in reality.

18 According to Spanish CIS barometer data, almost 60% of those who consider themselves
Catholics stated that they hardly ever attend Mass.
1 NGOs represented mainly in the church of San Anton (Madrid, Spain).
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However, we must not lose sight of the fact that the significant economic
differences between Europe and Africa necessarily translate into greater diffi-
culty for African countries to guarantee access to technological means to bring
the faithful closer to the Catholic Church. This is without prejudice to the ex-
ponential development that has taken place in the involvement of the Catholic
Church with new technologies.

REFERENCES

Garcia, Jorge G. 2018. “La Iglesia se esta actualizando (tecnologicamente).” https://elpais.com/
retina/2018/02/22/innovacion/1519310085 710108.html [accessed: 11.05.2022].

Gonzalez, David. 2018. “Las Iglesia se abre a las nuevas tecnologias: de los cepillos electroni-
cos a las Apps cristianas.” https://elcierredigital.com/masmedia/355626135/iglesia-tecno-
logia.html [accessed: 11.05.2022].

Haedgel, Maylis. 2015. “Religion y tecnologia: cuando la iglesia se aplica.” https://www.le-
journalinternational.fr/Religion-y-tecnologia-cuando-la-iglesia-se-aplica_a2955.html [ac-
cessed: 11.05.2022].

Hutchings, Timothy. 2010. “The Internet and the Church: An Introduction.” https://doi.
org/10.1177/0014524610377955 [accessed: 11.05.2022].

Mourdoukoutas, Eleni. 2017. “Africa’s digital rise hooked on innovation.” https://www.un.org/
africarenewal/magazine/may-july-2017/africa%E2%80%99s-digital-rise-hooked-innova-
tion [accessed: 11.05.2022].

Ruiz, Lucio A. 2022. “La Iglesia en la era digital.” https://es.catholic.net/op/articulos/20752/
cat/156/1a-iglesia-en-la-era-digital. html#modal [accessed: 11.05.2022].



Teka Komisji Prawniczej PAN Oddzial w Lublinie, vol. XV, 2022, no. 1, pp. 173-182
https://doi.org/10.32084/tkp.4464

ROMAN LAW AS AN IDEA BASIS FOR PUNISHING
IN THE CONDITIONS OF THE SLOVAK REPUBLIC”

Dr. JUDr. Stanislav Mihalik, assistant professor

Department of Criminal Law, Criminology and Criminalistics, Faculty of Law
Comenius University in Bratislava, Slovak Republic
e-mail: stanislav.mihalik@flaw.uniba.sk; https://orcid.org/0000-0002-7576-4000

JUDr. Igor Slovak MA

Department of Criminal Law, Criminology and Criminalistics, Faculty of Law
Comenius University in Bratislava, Slovak Republic
e-mail: igor.slovak@flaw.uniba.sk; https://orcid.org/0000-0001-7913-3364

Abstract. In the presented paper, the author focuses on the study and description of the influ-
ence of Roman law, or its ideological bases, on the legal regulation of punishment through the
Criminal Code in the conditions of the Slovak Republic. Author then pays special attention
to the legacy of Roman law and its identification in the institutes which form the basis of the
punishment mechanism, as well as the importance of this legal system for the individual basic
principles on which punishment is subject in the conditions of the Slovak Republic. Finally, the
author also deals with the method of punishing the so-called concurrence of criminal offenses
(as a form of multiple crime), in comparison with the basic approaches that were created in the
given sphere by the legal system of Roman law.

Keywords: Roman law, punishment, basic principles of punishment, Criminal law of the
Slovak Republic

INTRODUCTION

Among all branches of law, criminal law is perceived as having the most
severe sanctions, or one that interferes with the rights of individuals by per-
haps the most. This is conditioned and caused precisely by the fact that crimi-
nal law undoubtedly protects the most important interests in society, whether
we are talking about the interests of individuals, legal entities, the state or the
European Communities.
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It is then indisputable that if such a system is to work, it is important that
the penal framework itself is set up properly. Although we have no doubt that
it is the criminal policy of a state (and thus the approach of the legislator to
sanctioning) that reflects the living conditions of a given society as well as the
historical memory of which state, it would be wrong for us to look at these
in the way that we would not consider the importance of Roman law for the
given sphere of criminal law.

We believe that what we perceive as the basic research goal of the present-
ed paper, that it is the significance of Roman law for the system of punishment
in the conditions of the Slovak Republic that is observable, both within the
individual institutes and within the ideological basis itself. In the following
text, we will therefore address the specific areas in which aspects of Roman
law could be identifiable.

1. GENERAL ON THE IMPORTANCE OF ROMAN LAW FOR THE
REGULATION OF SANCTIONING IN THE SLOVAK REPUBLIC

If we are to characterize the basic pillars on which punishment has been
imposed under the conditions of the Roman law system, such pillars would
undoubtedly be an emphasis on the punishment itself and its deterrent func-
tion [Al&¢ 2020, 137]. In this way, the punishment affected not only the per-
son who committed the violation of objective law, but also to other persons,
whereby the imposition of punishment undoubtedly fulfilled not only the re-
pressive function but also the preventive function (both individual and gener-
al). Already within the given framework, it is then possible to perceive certain
parallels that have become part of the regulation under Act no. 300/2005 Coll.
Criminal Code as amended' — especially in relation to the preventive function,
but with the intentions of the rule of law.

The approach of the Roman law system is then linked to the fact that the
imposition of the punishment (as well as the court proceedings themselves)
was relatively rapid, whereas the same effectiveness is also seen in relation to
the execution of such a punishment. The preventive function in terms of gen-
eral prevention was fulfilled not only by the public serving a punishment,? but
also the cruelty of punishment itself (which is not possible in the conditions of
a democratic state with regard to the prohibition of torture, cruel and inhuman
treatment, or with regard to the acceptance of the principle of humanism — as
the perpetrator must also be treated as a human being with a framework of

! Hereinafter: Criminal Code or CC.

2 However, a certain exception, which, of course, has not been reflected in the legal systems of
states based on the Roman law system, is that members of the upper classes have been allowed
to commit suicide in private instead of serving their punishment in public.
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fundamental rights and freedoms). The type of punishment itself then depend-
ed on the person’s social status, with the lower the person’s status, the stricter
the penalties [ibid., 138]. Looking at the time of Ancient Rome, “[...] the basic
punishments were execution, exile, corporal punishment, imprisonment and
fine” [Ivor et al. 2006, 341].

A primary insight into modern legal systems (with emphasis on the legal
system of the Slovak Republic) gives us a certain basic answer regarding the
influence of Roman law on their very content. The effect itself can be differ-
entiated into two lines. On the one hand, it is above all the basic principles of
punishment, abstractable from Roman criminal law, which still apply today
(or whose derivatives are identifiable), on the other hand, it is an absolute de-
parture from the differentiation of the type of punishment (penalty) from the
social status of the person. In this context, it can be stated that while the types
of penalties are determined in general® (in an exhaustive manner, considering
the framework of the principle nulla poena sine lege), the actual choice of the
type of punishment (and its imposition) depends on the judicial individuali-
sation (taking into account the circumstances of the particular case). On the
other hand, legal individualization expresses a certain framework, practically
the lower and upper limit of the rate within which a given punishment can be
imposed. Such an approach avoids the arbitrariness of the court (if the punish-
ments are set to be absolutely indeterminate), on the other hand, it is possible
to take into account the seriousness of the conduct of a person and impose an
appropriate punishment (taking into account its type and degree).

Principles of imposition of punishments (penalties) in the conditions
of the Slovak Republic. The principles governing the imposition of punish-
ments are, by their very nature, categories which, in the circumstances of sub-
stantive criminal law, do not act as institutes sui generis, however, rather than
aspects that influence and create the sentencing process as certain limits in the
implementation of the work of courts and judges. From a practical point of
view, they represent a concrete reflection of the protective function of criminal
law in the legislative text. The link between theory and practice is extremely
important, as principles, if we perceive them as rules of punishment, will only
be applicable in application practice if they will be sufficiently abstract, which

3 In the conditions of the Slovak Republic, a certain exception is the sphere of punishment of
juvenile offenders (i.e. persons who have reached the age of 14 but have not exceeded the age
of 18), as the legislator narrows the range of types of penalties that can be imposed in relation
to them. This is mainly due to the fact that in the case of juveniles, the basic intention is not to
punish the perpetrator himself, not at all to make the punishment defamatory, but to have an
interest in resocializing such a person. In the above, it is then possible to observe the importance
of the fact that a imprisonment can be imposed on a juvenile offender only in the most serious
cases, if the imposition of another type of punishment is not relevant with regard to the criminal
activity.
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in our opinion is met in the conditions of calculation of Section 34 of the
Criminal Code.

The first of the principles of punishing under Section 34(1) is, in essence,
the purpose of the punishment, it encompasses several sub-principles, the spe-
cific combination of which undoubtedly depends on the committed act. From
the text “A penalty serves the purpose of protecting the society from the perpe-
trator of crime by preventing him from continuing to commit crime, and creat-
ing conditions for his re-education with a view to making him lead a regular
life and, at the same time, discouraging other persons from committing crime;
moreover, a penalty expresses moral condemnation of the offender by the so-
ciety.” It is possible to derive not only individual repression (which has its
limits in our view also in the principle of personality), as well as individual
and general prevention. In a democratic society, repression of the perpetrator
cannot be perceived as the only purpose of the imposed punishment (based
on the starting points of restorative justice), this goes “hand in hand” with
an interest in protecting society, or with the education of the perpetrator. It is
under the elements of the offender’s education that the legislator’s interest in
the implementation of the resocialization process is noticeable, although from
our point of view, it is the line of combination of individual repression and
prevention that represents perhaps the most demanding effect of punishment
[Mencerova, TobiaSova, Turayova, et al. 2015, 294], with the most question-
able result of the implementation. Unlike protective measures (in comparison
with the provisions of Section 35(1) CC), punishment is a category of sanc-
tions that expresses the moral condemnation of the perpetrator by society.
However, it is the principle mentioned above that states that, in the end, the
condemnation is not absolute but relative to the act committed.

Another of the principles of punishing is the so-called the principle of the
lawfulness of punishment, which ultimately constitutes a fundamental prin-
ciple of substantive criminal law. It expresses one of the lines of generally
perceived legality in the conditions of the Criminal Code (as a reflection of the
principle of legality contained in Article 49* Constitutional Act no. 460/1992
Coll. Constitution of the Slovak Republic as amended), and that the type of
punishment and the sentence may be based only on the definition set by the
legislator (nulla poena sine lege). The principle of individualization of pun-
ishment is immanently connected with the principle of legality, while in the
literature [ibid., 296] we find the opinion that a punishment that is not individ-
ualized is not legal. We dare to disagree with the above in such a general defi-
nition (without further specification), as the legality of the punishment (in the
intentions of paragraph 2) does not have to be conditioned by the principle of

* The provision: “Only the law shall lay down which conduct constitutes a criminal act, and
what punishment, or other forms of deprivation of rights, or property, may be imposed for its
commitment.”
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individualisation of the punishment.” However, this does not deny that these
are not interacting sets, whose correct definition can be a more demanding
process in practice than the decision about the guilt of the perpetrator alone
[Jelinek et al. 2019, 452]. It is the principle of individualisation of the pun-
ishment (together with the personality of the punishment) that represents the
category which is perhaps most reflected in the application practice and which
influences the type and scope of the punishment imposed. We encounter pri-
marily the level of judicial individualization of punishment, as the line of legal
individualization (which follows from the legislative text, including mecha-
nisms affecting the movement of the upper and lower limits of the penalty of
imprisonment, primarily with the intentions of Section 38(2) CC, the institute
of extraordinary punishment reduction or the application of the principle of
sharpening the criminal rate may also be included here) has a more general
character, as it is affected by the wording of the Criminal Code. Peculiarities
of the case (with regard to the manner of committing the act and its conse-
quence, fault, motivation, perpetrator, his circumstances and the possibility
of his correction) come into consideration precisely in the process of judicial
individualisation. We see the purpose of judicial individualisation not only in
terms of setting the basis of proportionality of punishment, but e.g. also with
regard to whether any of the alternative punishments is possible (and we do
not consider this to be a marginal question). Within the above, the meaning
of provisions of Section 34(5) CC cannot by overlooked, for the individual-
ization of punishment in relation to the developmental stages of crime, or to
forms of criminal cooperation.

From our point of view, personality of punishment (in accordance with the
provisions of Section 34(3) CC) represents one of the most problematic prin-
ciples of imposing punishments. We believe that, although it is of undeniable
importance also with regard to the formation of individualisation of punish-
ment (also an impact on the very legality of punishment), the very formulation
of the given principle in the Criminal Code has a certain logical inaccuracy.
While the first part of the provision “Punishment should only punish the of-
fender [...]” is to be a rule, according to which the punishment should punish
only the person of the perpetrator (while from a practical point of view it is
absolutely impossible in most cases), a visible problem from the point of view
of implementation, the legislator tried to suppress by the second part of the
provision “[...] so as to ensure the least possible impact on his family and
those close to him.” We see the problem precisely in the vagueness of the

> Based on a kind of legality in the narrower sense, in line with the principle of nulla poena sine
lege, on the contrary, legality in the broadest sense may, in the event of non-compliance with
the individualisation of the punishment, constitute an element of disproportionate punishment,
which may ultimately constitute a ground in the appeal proceedings for annulling all or part of
the decision (in connection with the punishment).
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connection “the least possible impact.” In our opinion, this should be seen
as a starting point for the sentencing process, but not an absolute limit from
which there is no possibility of deviation.® It is indisputable that in a specific
situation the punishment imposed (practically regardless of the chosen type
and degree) will in some way, whether explicit or implicit, affect other persons
in the environment of the offender (as defined by the legislator). However, the
interest of the legislator is clearly stated, so that such an impact is as small as
possible, although the assessment of the above is in the hands of the subjective
opinion of the judge (or court).

Practically the last, but no less important, principle of imposing punish-
ments in the sense of the Criminal Code is the principle of independence (para-
graph 6) and the principle of exclusion of mutual applicability (paragraph 7).
This is a relatively clear rule in which the court’s discretion is weakened, the
exception is the process of imposing several types of punishment side by side,
especially in circumstances where several offenses have been committed (for
example, in parallel), whereas the imposition of several types of punishment
next to each other (respecting the exceptions within the meaning of paragraph
7) is the most addressive in terms of the purpose of the punishment and best
reflects all areas of the offender (with regard to the wording of Section 31(2)
CC). From the practical point of view, all types of punishments in terms of the
wording of Section 32 CC must be perceived as separate punishments, with
the exception of the penalty of loss of honorary titles and decorations and the
penalty of loss of military and other rank (however, this does not follow from
the principles of imposing penalties in the sense of Section 34 CC, but from
the own conditions and preconditions under which the given penalties can be
imposed, practically as secondary punishments). In terms of positive regula-
tion of the principles of imposing penalties, we would like to draw attention to
the wording of Section 34(4) CC, second sentence, as this was amended with
the wording “[...] unless this Act provides otherwise” with effect from 1st
August 2019, in connection with the adjustment of the conditions under which
a punishment of house arrest may be imposed.’

As part of the acceptance of direct criminal liability of legal persons into
the legal order of the Slovak Republic, the legislator amended (among other
things) under Act no. 91/2016 Coll. on Criminal Liability of Legal Persons
and on Amendments to Certain Acts, as amended® not only some different

¢ The above is a frequent ground of appeal in application, but in the incorrect perception of the
principle as an absolute criterion, not as a basis for the discretion of the court.

" According to the de lege lata legislation, a house arrest punishment may be imposed in ac-
cordance with Section 53(2) CC “[...] for an offense with an upper limit of the penalty provided
by [...] Criminal Code not exceeding ten years, but at least at the lower limit of the penalty of
imprisonment established by [...] Criminal Code [...].”

8 Hereinafter: CLLP Act.
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types of penalties (with regard to Section 10 CLLP Act), as well as some
principles concerning the punishment of legal entities, in the sense of Section
11 CLLP Act. Given the fact that the purpose of this paper is to focus on the
impact of Roman law on these institutes, we will not go into detail on the level
of penalties in relation to legal persons.

2. PUNISHMENT OF CONCURRENCE OF CRIMINAL OFFENSES

The second basic line that will be addressed in the present paper is the issue
of punishing concurrence of crimes, as concurrence is punished on the basis
of principles based on Roman law (at least with regard to connotations). The
punishment of concurrence of crimes can be perceived as a fundamental sub-
stantive effect. As criminal law is based on the premise that in relation to the
question of the offender’s guilt and punishment, all provisions of the Criminal
Code should be based on, the offender’s criminal liability is inferred in rela-
tion to all converging crimes. In this case, however, a separate penalty is not
imposed for each of the converging crimes, but a cumulative penalty or an
accumulative penalty, depending on the circumstances of the particular case.
In the context of concurrence punishment, certain basic principles generally
apply (cumulative, absorption and sharpening principles), the specific use of
which depends on the certain legislation.

First of all, with regard to the principles relating to the punishment of con-
currence, criminal law theory distinguishes between three basic principles —
the cumulative principle, the absorption principle and the sharpening prin-
ciple. The specific concept of their use and their application framework is
then determined by the Criminal Code (supplemented by constant application
practice). In the case of the cumulative principle (or the addition principle), it
is practically the case that the offender is punished separately for each of the
crimes he has committed (in parallel), subsequently, the individual penalties
imposed are added up (in the context of which this is a manifestation of the
rule of Roman law quot delicta tot poenae). This principle primarily pursues
the preventive side and the primary consideration is retribution against the of-
fender. However, the penalties imposed in this way (usually disproportionate
penalties) lose their real meaning due to their length, whereas even a correc-
tion by the maximum length of the punishment which may result from the
application of the addition principle does not solve the fundamental problem
of that principle. The second basic principle is the absorption principle (poena
maior absorbet minorem), through which the emphasis is expressed not on the
seriousness of the offenses but on the person of the offender. In essence, it is
a procedure in which the most severe of the punishments absorbs the punish-
ments more leniently (which would be possible if the offender were punished
for each of the offenses separately). It takes three forms in legislation — the
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absorption of criminal offenses, the absorption of criminal rates and the ab-
sorption of penalties [Mencerova, TobiaSova, Turayova, et al. 2015, 261]. The
last of the principles of punishment of concurrence is the so-called sharpening
principle (poena maior cum exasperation), which is a certain complemen-
tary to the cumulation and absorption principle (as it removes the excessive
rigidity of the cumulative principle and, conversely, tightens the application
framework of the absorption principle). In essence, in the case of the applica-
tion of the sharpening principle, the most severe punishment (relating to one
of the converging offenses) is further tightened, precisely because it is a crime
committed in parallel. In applying the principle of sharpening, it is possible
for the punishment to be imposed above the upper limit of the most severe
punishment.’

The Criminal Code in cases of concurrence punishment is governed pri-
marily by the principle of absorption (as it is based on the penalty rate of the
converging crime, the most severe criminal offense), this is complemented
in certain aspects by elements of the principle of cumulation and sharpening.

The principle of absorption manifests itself in the context of the punish-
ment of concurrence in the sense that the punishment (whether cumulated or
accumulated) is imposed according to the provision that applies to the most
serious criminal offense. The most serious criminal offense is considered to
be the one with the highest rate of imprisonment (or a criminal offense that
alternatively allows the imposition of a life sentence), if the upper limits of the
converging offenses are the same, the more severe offense is the one whose
lower limit of the imprisonment is higher. However, if both the upper and
lower limits of the imprisonment are the same, a more severe offense is con-
sidered to be one in which the imposition of alternative types of punishment
is not possible (where a smaller number of such alternative sanctions is pos-
sible). At the same time, the Criminal Code stipulates that if the lower limits
of the penalties of imprisonment are different, is the lower limit of the punish-
ment (both cumulated and accumulated) the highest of them. From the point
of view of determining the punishment, it is then true that the upper and lower
limits of the imprisonment are the highest for converging offenses (in line
with the principle that stricter penalty limits absorb more lenient).!°

The elements of the cumulative principle are manifested primarily on
a horizontal level, as the imposition of several types of penalties is possible
in the context of concurrent penalties. As follows from Section 41(1) CC, in

® With regard to the application of the principle of sharpening there is only one case in which
a punishment may be imposed even above the upper limit of the penalty of imprisonment.

10 This means that in the case of concurrence of offenses with a penalty of 2 to 10 years and
3 to 8 years, the penalty for imposing a cumulative or accumulative penalty will be a penalty
of 3 to 10 years. However, a new rate is not created in this way, this provides a framework for
concurrence penalties.
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addition to the punishment admissible in the sense of the most severe criminal
offense “[...] possibly as part of a cumulative punishment [note of the author
— but also in the context of a accumulative punishment, as it is imposed ac-
cording to the principles for the imposition of a cumulative punishment] to
impose another type of punishment, if its imposition would be justified by
one of the converging offenses [...],” while it is necessary to take into account
the wording of Section 34(7) CC, which provides for penalties that cannot be
imposed side by side. It must also be observed that, as far as possible, if only
a imprisonment is imposed in respect of one of the converging offenses, the
offender cannot be punished as the only punishment other than imprisonment.
If there is a cumulation of types of penalties, this fact should be taken into ac-
count in relation to the imposition of such several types of penalties.

As mentioned, the absorption principle is in some cases modified by the
sharpening principle in the case of concurrence penalties. The conditions for
the application of the sharpening principle in relation to the imposition of
a cumulative or acumulative penalty are cumulatively defined within Section
41(3) CC, the basic premise is that the use of the principle of sharpening
is only possible in the case of concurrence of criminal offenses committed
by several offenses (which is expressed by the legislator as “committed by
two or more acts”). The principle of sharpening applies in the case of mul-
tiple concurrence, provided that the court imposes a cumulative or accumula-
tive punishment for two or more intentional offenses, at least one of which is
a crime (more serious than the offense). Applying the principle of sharpening,
the upper limit of the punishment of imprisonment of the most severe criminal
offense is increased by one third'' (the basis for the calculation is the very up-
per limit of the most severe criminal offense, not the difference between the
upper and lower limits of the imprisonment, as is the case with the calculation
of the ratio of aggravating and mitigating circumstances within the meaning
of Section 38 CC), while, provided that the conditions for the application of
the principle of sharpening set out above are met, this is a mandatory court
procedure.

CONCLUSIONS

Conclusions can be drawn both at the general level and at the specific lev-
el. First of all, within the general level, it can be stated that the influence of
Roman law is undoubtedly noticeable in the sphere of punishment, even with
regard to the legal order of the Slovak Republic. This is then linked to specific

' Assuming that the upper limit of the imprisonment of the most severe criminal offense would
be 10 years, after applying the sharpening principle (an increase of one third), the new rate
would be 13 years and 4 months.
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conclusions, where it can be stated that the influence of Roman law is observ-
able in the creation of the basic principles of punishing (within the meaning
of Section 34 CC), however, it should also be noted that not in relation to all
of them. It is precisely some of the principles (such as the principle of hu-
manism) that are more the result of the democratic establishment of states or
the democratization of criminal law in the legal systems of modern European
states.

The second specific conclusion is the statement in relation to the punish-
ment of concurrence. It is undeniable that punishing concurrence of offenses
only through the principle of cumulation (where a separate penalty would be
imposed for each offense committed) would be unsustainable, it is precisely
the drafting of the principle of absorption or sharpening (which represents
a certain compromise in relation to the punishment of concurrence) that com-
pletes the overall framework of this question. We believe that without the
foundations laid down by Roman law, it would not have been possible to
conceive the starting points properly in relation to this issue.

It can then be comprehensively stated that, after a basic view, it is indisput-
able that the setting of punishment in the conditions of the Slovak Republic
is influenced by the starting points of the legal system of Roman law, primar-
ily as an ideological basis, although in some issues it is possible to identify
a broader impact (such an issue is undoubtedly the fundamental principle of
criminal law nulla poena sine lege, which limits the issue of punishment itself
in practically all legal systems of modern European states).
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INTRODUCTION

In November 2008, the President of the Civil Law Codification Committee
at the Justice Minister of the Republic of Poland, Professor Zbigniew
Radwanski, authorised by the Presidium of the Codification Committee, ap-
pointed the Civil Law Codification Committee team composed of Professor
Zbigniew Radwanski, Jan Mojak , and Jacek Widlo, with an aim to prepare
a draft of the new Civil Code focusing on the change of subjects in contractual
relationships.

The revisions approved by the Codification Committee in 2009 included
the drafts of amended or entirely new provisions of the Civil Code, numbered

ISSN 1899-7694 m

e-ISSN 2719-7379 =4 T3



184 JAN MOJAK, JACEK WIDLO

from 1 to 26, and focused on such doctrines of the law of obligations as the
transfer of receivables, cessio legis, debt takeover and the contractual change
of parties to an obligation.

Following the study of the draft provisions of Book II of the new Polish
Civil Code as of 2015, the Codification Committee of that term departed, to
some extent, from the solutions adopted by the Codification Committee in
2009.

This study attempts to evaluate the current stage of work on the review of
the civil law provisions, focusing on the contractual change of parties to an
obligation.

Practical experience, trade needs and the analysis of model solutions (Draft
Common Frame of Reference (DCRF), UNIDROIT of 2004 and 2010) as
well as foreign codes indicate that it is necessary to update provisions on the
transfer of receivables and introduce a new doctrine — the change of parties in
a contractual obligation — to the Polish law.

The proposals of individual solutions and new provisions were based on
a broad spectrum of national and foreign reference literature, comparative
analyses of foreign systems and model studies focusing on the transfer of re-
ceivables and the change of the debtor, in particular the ones referred to above,
such as the Draft Common Frame of Reference (DCRF),' the Principles of
European Contract Law (PECL) [Lando and Beale 2000],? the UNIDROIT
Principles of International Commercial Contracts of 2004 and 2010,° the
United Nations Convention on the Assignment of Receivables in International
Trade (New York, 2001) and the UN Convention on International Factoring.

! Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of
Reference (DCRF) Full Edition, prepared by the Study Group on European Civil Code and
the Research Group on EC Private Law (Acquis Group), edited by Christian Von Bar and Eric
Clive, vol. 1 (Sellier 2009). Following the European Parliament resolution of 03 September
2008 on the common frame of reference for European contract law, O.J. C 295 E/31, the Draft
Common Frame of Reference is a guiding recommendation (a collection of non-binding guide-
lines) for the internal legislator in designing civil law, which should be taken into account when
designing provisions. More information of the unification of private law, in particular contract
law, can be found in: Lando 2003, 123-33; Weatherill 2004b, 633—60; Brouwer and Hage 2006,
7; Weatherhill 2004a, 23-32; Von Bar 2005, 17-26; Staudenmayer 2005, 95-104; Réttinger
2006, 807-27.

2 The Polish text of the Principles (Part I and IT) in the Translation of M.A. Zachariasiewicz and
J. Betdowski, in: “Kwartalnik Prawa Prywatnego” 3 (2004), p. 8 15ff. The text of Part III of the
Principles in the translation of J. Betdowski and A. Koziot, in: “Kwartalnik Prawa Prywatnego”
3 (2006), p. 860ft.

* The updated UNIDROIT Principles of 2010, Rome 2010 and UNIDROIT Principles of 2016,
do not change the rules for the transfer of receivables or the change of parties in a contractual re-
lationship in principle: http://www.unidroit.org/instruments/commercial-contracts/unidroit-prin-
ciples-2010, http://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2016
[accessed: 01.02.2022].
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1. THE CHANGE OF PARTIES TO A CONTRACT AND THE TRANSFER
OF RECEIVABLES IN MODEL REGULATIONS

The change of parties to a contract has not been the subject of analysis in
Polish legal literature and jurisdiction so far, except for the fact that the prob-
lem has been noted.*

The change of parties to a contract would mean that one legal act could
change the status of the party to a contract, both as a creditor and debtor. In
different legal systems, such as the Polish system so far, this effect could be
achieved by a separate act of the transfer of receivables and a separate act of
the change of the debtor so that it becomes the same subject. As a result of
such an act (a set of activities), the person taking over by way of singular suc-
cession inter vivos would assume the general legal situation of the party in the
legal relationship while the contents of the obligation would remain the same.
The premises and validity as well as effectiveness of this act would have to
be verified and assessed separately for each of these activities. Currently, such
a change would require two agreements between the seller and the buyer of
receivables and between the person taking over the debt and the so-far debtor
with the consent of the creditor (or, respectively, the debtor). Both activities
could be combined into one. Obviously, such agreements are needed in the re-
lationship of rent, lease, the supply of energy, gas, heat and water, etc. By way
of exception, the law provides for the subject to assume the rights of the party
to a contract (e.g. the owner of a farm assumes the relationship of contracting
and replaces the producer (Article 625, sentence 1 of the Civil Code®), but this
relationship is a consequence of the law, not a legal act of parties.

This would, in fact, be a set of legal activities, including at least two. The
evaluation of their effectiveness should be separate for each of them. The
international doctrine, first in Germany, noticed the possibility of formulat-
ing a singular concept of the change of parties to a contract under one act
(uno actu) [Norr and Scheyhing 1983, 8; Moschel 2012, 1667ff].° The legal
relationship of obligation creased to be seen as the one where subjects could
not be changed a long time ago, which is why the possibility of creating one
legal figure, the change of parties to a contract, was noticed. Quite often in the

4 Except for the publication of P. Drapata [Drapata 2016, 261], which discusses this legal situ-
ation. The existence of the problem was mentioned in individual statements which pointed to
the fact that Polish law does not provide for the principle of the complex change of parties to an
obligation [Czachorski 1999, 329; Radwanski 2008, 363; Kurowski 2010]. For legislation, see
the judgment of the Supreme Court of 13 January 2004, ref. no. V CKN 97/03, OSNC 2005,
No. 2, item 34, the resolution of the Supreme Court of 17 May 2012, ref. no. I CSK 315/11.

5 Act of 24 April 1964, the Civil Code, Journal of Laws of 2020, item 1740 as amended [here-
inafter: CC].

¢ Information on the Austrian law can be found in: Mader 1997, 528-29.



186 JAN MOJAK, JACEK WIDLO

law, a subject — the buyer assumes the general legal situation of the seller (the
sale of inheritance, the sale of an enterprise, the purchase of a property which
is related to the entry into the relationship of lease). In order for this act to be
effective, the other party in the relationship must consent to it [Drapata 2016,
267]. This consent may be conditional, it does not need to be given simultane-
ously (for the same act). The law should regulate the act of giving and the ad-
missibility of the consent “for the future” as well as the effects of the absence
of such a consent. The premises, validity, effectiveness and causal nature of
the contractual change of parties to a contract would be analysed as a whole,
not for the individual stages of these acts, which is the case at present.

The change of parties to a contract, the assignment of a contract or the
acquisition of a contract are known both in Germanic (Germany, Austria and
Switzerland) and Roman legal systems [ibid., 265].

In most legislations it is not regulated by legal norms. The regulation of the
change of parties to a contract can be found in the Italian Civil Code (Articles
1406-1410), the Portuguese Civil Code (Articles 424-427), the Dutch Civil
Code (Article 6. 159) and the Hungarian Civil Code (Article 6:208-6:211)
[ibid., 266].8

The change of parties to a contract and the assignment of receivables was
also regulated in model regulations.

Book III, Chapter 5, of DCRF regulates the assignment of receivables and
the change of parties to a contract. Also, the assignment of receivables and
the change of parties is regulated in a separate section of another document —
Chapter 9 of the UNIDROIT Principles.

Both regulations treat the transfer of receivables as a contractual legal act
transferring receivables from the seller to the buyer without the need to obtain
the debtor’s consent (Article 9.1.1 and 9.1.7. of UNIDROIT, III 5: 102. (3) of
DCRF).

The trade in financial instruments for which a register entry is required is
excluded from the scope of the regulations of Book III, Chapter 5 of DCRF
(ITIL 5: 101. (2) of DCRF). The provisions concerning security rights regulated
in Book IX have priority over the aforementioned provisions on assignment.

The UNIDROIT Principles also exclude the rights transferred in the course
of transferring a business from the scope of assignment (Article 9.1.2. of
Unidroit).

DCRF emphasises the possibility of assigning future receivables (rights)
and assignment in bulk. The evaluation of the sufficient identification of the fu-
ture right (future receivables) and the disposing effect is moved to the moment
when the receivables arise (III. — 5: 106 of DCREF, Article 9.1.5 of Unidroit on

" And the reference literature cited there.
8 See the Hungarian regulation cited therein, in footnote 15, p. 265. Its discussion will be ex-
cluded as it may be found in the above-mentioned publication.
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the transfer of future receivables, Article 9.1.6 of Unidroit on assignment in
bulk). The admissibility of the assignment of a part of receivables (monetary
in principle) was also regulated and the conditions for the assignment of non-
monetary receivables were defined (including assignability in part III. — 5: 107
of DCREF, Article 9.1.4 of UNIDROIT).

As for the effects of the contractual prohibition to sell receivables (pactum
de non cedendo), it was expressly stated as a rule that this reservation does
not influence the exclusion of the transferability of the receivables it applies
to (II. — 5: 108 of DCRF), but in the Unidroit Principles it concerns monetary
receivables only and non-monetary principles if the buyer acted in good faith
(the assignee did not know and could not have known about pactum de non
cedendo — Article 9.1.9 of Unidroit). The regulations and special effects of
the contractual prohibition of the assignment of receivables, in particular the
mechanism of protecting the debtor who completes performance despite the
fact that assignment was a breach of the contractual prohibition were also
indicated.

DCREF and the Unidroit Principles also specify in detail and according to
norms (under the law) the scope of the assignor’s liability towards the as-
signee in assignment and for what circumstances the assignor is liable with
regard to the receivables transferred (in particular, the fact that the receivables
exist, the assignor is entitled to them, they were not subject to assignment or
a securing act for the benefit of a third party — III. — 5: 112 of DCREF, Article
9.1.15 of Unidroit).

DCREF defines in detail the effects of the transfer of receivables (includ-
ing future receivables), multiple assignment (multiple assignment of the same
receivables giving legal effects, in principle, to the first act of assignment (I11.
—5: 114). It proclaims the principle of the transfer of accessory rights (III. — 5:
115 of DCRF) and the rights securing the performance of the rights assigned
(Article 9.1.14 [b] of Unidroit) together with the receivables assigned.

Model laws also indicate that the system of the debtor’s defences includes
the principle that assignment may not deteriorate the status of the obliged par-
ty, which means that the debtor, in principle, may invoke against the assignee
all the defences that the debtor might have invoked against the assignor, in
particular the right of the set-off of mutual receivables against the assignor,
which may be exercised in the relationship with the buyer of receivables (I11.
—5: 116 of DCREF, Article 9.1.13 of Unidroit). The debtor, acting in good faith,
is protected and the debtor’s performance to the seller (assignor) is effective
so long as the debtor has not received a notice of assignment (reliable informa-
tion III. — 5: 119 of DCRF). The debtor has a right to obtain the confirmation
of the transfer made from the so-far creditor (assignor —I1I. — 5: 119 of DCREF,
Article 9.1.12 of Unidroit). In the case of multiple transfers of the same re-
ceivables, the debtor is released if the payment is made to the assignee whose
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assignment was first notified to the debtor (III. — 5: 121 [1] of DCREF, Article
9.1.11 of Unidroit).

A novel solution is the possibility of monetary performance in any place
in the EU and, at the same time, charging the increased costs incurred by the
debtor to the assignor, which is a new concept in the Polish law (III. — 5: 117
of DCRF).

Both model laws provide for the possibility of changing a party to a con-
tractual obligation which makes it possible to transfer the rights of the party to
the contract upon a third party with the consent of the other party that has been
the party to this contract so far (III. — 5: 301 [1] of DCREF, Article 9.3.1, Article
9.3.3 of Unidroit).” The consent of the other party may be given in advance
(ITI. — 5: 302 [1] and [2] of DCREF, Article 9.3.4 of Unidroit).

2. THE TRANSFER OF RECEIVABLES AS REGULATED
BY THE POLISH LAW TODAY

Until now, the Polish law has not regulated the possibility of changing
a party to a contractual obligation by a single legal act. To achieve the desired
legal effect in a reciprocal agreement, it was necessary to transfer rights (the
assignment of receivables — Article 509ff CC) by a separate act and change the
debtor by another act (the successive change of a debtor — Article 519ff CC'?).

The provisions on the transfer of receivables can be found in a separate
section of regulations. Currently, the Polish law provisions do not regulate the
transfer of future receivables or the change of a party to an obligation at all,
although the judicature and the doctrine permit the trade in future receivables
postulating its normative regulation. Such regulation has been implemented in
other legal systems and model laws.

Under the Polish law, the transfer of receivables (assignment) is a contract
concluded by the existing creditor (assignor) with a third person (assignee)
under which the assignee acquires a claim from the assignor. In fact, the trans-
fer does not require the debtor’s participation or consent (Article 509(1) CC).!
The creditor may transfer any claim upon a third person, unless it is against
the law, the nature of the obligation or a contractual stipulation (pactum de non

° More detailed references to model regulations will be made when the change of parties to
a contract is recommended in the draft of the Polish Civil Code.

10 For the English translation of Articles 509525 CC, see https://supertrans2014.files.word-
press.com/2014/06/the-civil-code.pdf [accessed: 01.02.2022]. The regulations are also cited in
the footnotes.

T Article 509(1): A creditor can, without the debtor’s consent, transfer a claim to a third party
(assignment) unless the same is contrary to the law, a contractual stipulation or the nature of
the obligation. Article 509(2): The assignment of a claim transfers to the assignee all the rights
related to the claim, especially a claim foroutstanding interest.
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cedendo). Contractual stipulations may exclude the effectiveness of a transfer
(restrict the transferability of a claim).

The subject of a transfer is a claim, also the one resulting from mutual obli-
gations. The scope of the assignment of receivables may be broad and, in fact,
lead to the situation in which “the assignee acquires the legal status of a seller'?
as a result of a specific obligation.”

As regards other kinds of rights which can be transferred under the regula-
tions on the assignment of receivables, it has been stated that in order to trans-
fer rights on non-material goods, the provisions on the transfer of receivables
should be applied."® The following arguments support this view. An assign-
ment seems to be a model procedure for the transfer of any rights in rem, not
just one category — relative rights of receivables. In the legal systems that
permit disposing acts (Germany), positive legislation provides for the transfer
of receivables (assignment) as a model doctrine implementing the transfer of
rights in rem upon third persons by way of legal acts. Pursuant to para. 413
of the German Civil Code (and the doctrine), the provisions on assignment'
should be applied in order to transfer rights on non-material goods. There is
a similar reference in the Lithuanian law (Article 7.110 of the Lithuanian Civil
Code).

Providing a historical interpretation of the Polish regulations it must be men-
tioned that the above issue was regulated directly in the Code of Obligations.
Pursuant to Article 176 of the Code of Obligations “the provisions on the
transfer of receivables are applied, respectively, in order to transfer any kind
of rights to third persons unless there are any specific regulations that apply in
this respect” [Widto 2002a, 178].

A claim may be transferred by a contract with a dual effect (obligation
and disposition, e.g. a contract of sale) or a distinctive dispositive contract.
No special form is needed to make the transfer valid — if a claim is confirmed
by a writ, the contract of transfer should also be in a written form reserved ad
probationem.

In its Article 510(1) CC accepts, as a rule, the French system of obligation
contracts with a dual effect (obligation and disposition) [Mojak 1990, 13]. The
effect of disposition may be excluded by a specific provision or the will of the
parties. In such a situation, a contract of obligation will not have a dispositive

12 This definition of an assignment is a continuation of the pre-war legislative thought and
a direct reference to Article 170(1) of the Code of Obligations which provided that “the buyer
acquires the rights of the creditor at the moment of concluding the contract of the transfer of
receivables” [Mojak 1990, 154].

13 See, in particular, L¢towska 1980, 902.

14 Pursuant to para. 413 BGB, an assignment may be applied to the transfer of rights in rem
other than receivables unless specific regulations provide otherwise. Following this regulation,
assignment provisions may be applied to the transfer of rights on non-material goods, corporate
provisions or some transferrable family rights [Medicus 2015, 322-23ff].
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effect, which may be achieved by an additional distinctive contract of dispo-
sition [Zawada 1990, 29, 33]. An assignment, which has already been men-
tioned, is a causative legal act in the Polish law [ibid., 54, 55].

The statutory consequence of an assignment involves the transfer of
aclaim from the seller to the buyer. Together with the claim, the assignee
obtains all the rights related to it, in particular claims for outstanding interest.
The debtor’s legal situation may deteriorate as a result of an assignment — the
debtor may raise against the assignee any defences it had against the assignor
at the moment of becoming aware of the transfer (Article 513(1) CC)."* As
a rule, an assignment is effective at the moment of concluding the contract of
the transfer of a claim, which is made solo consensus.'® No consent or notifica-
tion of the debtor is needed for the transfer to be effective [Mojak 1990, 156].

Pursuant to Article 516 CC “The assignor of a claim is liable towards the
assignee for being entitled to the claim. The assignor is liable for the debtor’s
solvency at the time of assignment only to the extent that he accepts such
liability.”

3. JUSTIFICATION OF THE NEED OF CHANGE

The Polish law has not regulated a number of issues related to receivables
so far. It does not regulate the change of a party to a contract, either. A decision
has been made to re-write the Civil Code so that it may include the existing
achievements of science and judicature. The shortcoming of the current legal
situation is the absence of regulations on the assignment of future receiva-
bles whose disposition is different from the assignment of existing receivables
with respect to the way of identification, the moment of disposition or the
impact of the assignor’s bankruptcy upon the assignment effectiveness. The
issue of a global assignment has not been solved either, despite the fact that it
is permitted in practice. Finally, both the comparative analysis and the needs
of economic trade indicate that it is necessary to strengthen the status of the
buyer of the claim increasing its protection, just like the status of third persons
at the cost of the assignor’s position.

In its work, the Codification Committee adopted an assumption that al-
though the regulations on the transfer of receivables in force so far represented

15 Article 513(1): A debtor is entitled to all defenses against the assignee of the claims which it
had against the assignor at the time it learned of the assignment. Article 513(2): A debtor can set
off any claim it may have against the assignor against the assigned claim even though it became
due and payable only after the debtor received notice of the assignment. This does not, however,
apply where the claim against the assignor became due and payable after the claim which is the
subject of the assignment.

16 This is not changed by the fact that performing the service into the hands of the assignee is
effective until the moment when the debtor is notified of the transfer.
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a high juridical level, they needed to be updated to satisfy the needs of con-
temporary trade. This applies, in particular, to the following areas: 1) special
regulation of the disposal of future receivables; 2) codification and clarifi-
cation of the admissibility of assignment in bulk; 3) regulation of the legal
consequences of abandoning the written form of the contract of transfer for
evidence purposes; 4) new provisions on the contractual prohibition or restric-
tion of assignment (pactum de non cedendo); 5) extension of the system of
guarantees and assurances for the assignor (Article 516 CC, which is still in
force); and 6) ineffectiveness of the changes of receivables for the assignee if
made without the assignee’s consent, after the transfer. Additionally, the new
doctrine that requires regulation in the Polish law is the change of parties to
a contractual obligation, in particular with regard to professional trade.

4. THE AMENDMENTS REGARDING THE ASSIGNMENT
OF RECEIVABLES AND THE CHANGE OF PARTIES TO A CONTRACT
PROPOSED BY THE CODIFICATION COMMITTEE

This part of the article is devoted to the changes and legislative proposals
included in the draft of the new Polish Civil Code and their evaluation.

4.1. The problem of the fragmentation (decodification) of regulations
on the transfer of receivables in the current draft of Book II of the
Civil Code

The provisions on the transfer of receivables might be included in one sec-
tion of the draft of the new Civil Code, e.g. a separate section of Chapter 4 of
Book II of the draft Civil Code. This is the solution applied so far in foreign
legislations or model regulations (DCRF or UNIDROIT).

It should be noted that the structure of Book II — “Obligations” — of the
draft of the Polish Civil Code in its current form — does not provide for a com-
pact section including the provisions on the transfer of receivables. The cur-
rent draft of Book II of the Polish Civil Code does not regulate important
issues concerning the transfer of receivables, such as those related to the needs
of trade or those whose regulation is a consequence of the comparative analy-
sis of other systems or model laws. Some provisions initially designed were
entirely removed (e.g. the effects of pactum de non cedendo, the transfer of
future receivables, assignment in bulk), some were included in the provisions
on the execution of obligations, e.g. Article 144,'7 Article 149-153," Article
154 of the draft of Book II “Obligations.”

17 [The transfer of a part of receivables] If a part of receivables is transferred, the seller is liable
before the debtor for the costs incurred due to performance.
18 Article 149. [Performance to the seller of receivables] As long as the seller or the buyer has
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There are two major arguments in favour of including the provisions on the
transfer of receivables in one title of the draft of Chapter 4 of Book II of the
Draft Civil Code.

Firstly, including these provisions in various parts of the draft of Book II
of the Civil Code, extremely difficult in terms of analysis and application, re-
sults in a certain decodification of the rules following from them and impedes
their perception, not just for ordinary users of the Code, but even for profes-
sional lawyers. They should also be seen from the perspective of a separate
system of the transfer of rights, which includes the transfer of receivables,"
and the circumstances that assignment leads to the change of the subject in
an obligation and sometimes even to the configuration of many subjects on
one side of the obligation (in the transfer of receivables resulting from mutual
obligations). In the current version of the draft of Book II of the Civil Code,
Chapter 1V is entitled “The change of the debtor and parties in an obligation,”
but the change of the creditor was ignored. It is not known why the change
of the creditor in an obligation was not taken into account. Is it possible that
this classical principle of the law of obligations is not equivalent to others and
hence does not deserve to be treated similarly to the change of the debtor or
parties to an obligation?

not informed the debtor about the transfer in a written form, the performance to the seller is
effective with regard to the buyer, unless the debtor knew about the transfer at the moment of
performance. This provision applies, respectively, to other legal acts performed between the
debtor and the seller. Article 150. [Performance to the buyer] If the debtor, who was notified of
the transfer in a written document provided by the seller, performed to the buyer of receivables,
the seller may invoke, with regard to the debtor, the invalidity of the transfer only when the
debtor was not aware of it at the moment of performance. This provision applies, respectively,
to the legal acts between the debtor and the buyer of receivables which satisfy the creditor.
Article 151. [Multiple transfer] Para. 1. If the seller concluded several contracts of transfer for
the same receivables, performance to the seller indicated in the earliest notice of the transfer
received releases the debtor form the obligation, unless the debtor was not aware of the earlier
transfer at the moment of performance. The provision of Article 154(2) (the debtor was una-
ware of the creditor) applies accordingly. Para. 2. The rights of the buyer following from the
receivables have precedence over the rights of creditors — sellers of receivables if the contract
of transfer was concluded before the transferred receivables, existing or future, were assumed.
This also applies to the situation when the bankruptcy of the seller of receivables, including
the liquidation of assets, was announced, unless specific regulations provide otherwise. Article
152. [Defences of the debtor against the seller] Para. 1. The debtor is entitled to all the defences
against the buyer of receivables that the debtor had against the seller at the moment of transfer.
Para. 2. The debtor may set off the receivables that the debtor is entitled to with regard to the
seller against the receivables transferred, unless they were acquired after the notice of transfer
or their due date falls later than the due date for the receivables that are the subject of transfer.

19 Which, so far, has been the model, just like the mechanism of transferring rights for the
transfer of other rights than receivables, see Liebeskind 1938, 1908ff, also see Article 176 of
the Code of Obligations.
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Secondly, the designed provisions about the change of parties refer to the
provisions on the transfer of receivables.”® Thus, following editorial rules
and the rules of correct legislation, one editorial unit should include provi-
sions about the transfer so that the scope of reference within referring provi-
sions is known regardless of the comments on the transfer of receivables and
the change of parties to a contract that can be found below. To put it simply,
areader of the draft Civil Code, when reading the contents of the document
or analyzing its structure, will not find a group of provisions concerning the
transfer of receivables. He or she must analyse the entire legal act and search
for them, provision by provision.

4.2. The problem of pactum de non cedendo

We propose that the Polish law adopt the effectiveness of the transfer of re-
ceivables made against the contractual prohibition of the sale of receivables.?!
This applies both to monetary and non-monetary receivables.

The way of resolving the effects of the contractual stipulation prohibiting
such a disposal of receivables when the disposal made with a breach of the
prohibition is considered effective should be considered proper, with the res-
ervation of some exceptions. This issue should be regulated in the Civil Code
in the way proposed in the draft provision formulated by the Codification
Committee, which has the following wording “The transfer of receivables
made against the contractual prohibition is effective. This does not apply to
the case when the buyer knew or should have known about the prohibition of
the transfer of receivables, except for those when the debtor gave its consent
to the transfer. The seller of receivables is liable before the debtor for the dam-
age resulting from the breach of the contractual prohibition of transfer.”

The above proposal is a compromise with regard to resolving the problem
of the breach of the contractual prohibition to sell receivables by the assignor
(pactum de non cedendo). The Supreme Court judicial decisions?? as well as
the comparative analysis indicate towards the trend of limiting the effective-
ness of pactum de non cedendo already in the context of the current regula-
tory environment. It seems that the dominant trend is to treat the transfer of
receivables which breaches the prohibition of the disposal of receivables as

2 Following Article 31 of the draft [Consent to the change of parties], the change of parties in
a legal relationship following from a contract is effective if the other party consents to it. The
regulations on the transfer and take-over of the debt are applied accordingly.

2 The effects of pactum de non cedendo following the views held so far are discussed in: Mojak
2004, 41; Letowska 1980, 903 and, extensively, in: Krzykowski 2012 and the reference litera-
ture cited therein.

2 See, e.g. judgment of the Supreme Court of 5 April 2006, ref. no. I CSK 189/05, OSP 2007,
No. 5, item 63; resolution of the Supreme Court of 6 July 2005, ref. no. III CZP 40/05, OSNC
2006, No. 5, item 84.
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effective, although there are less or more far-reaching exceptions from this
rule. When the final proposal was being prepared, some model solutions were
considered. Out of them, the clearest juridical solution seems to be included
in Article 9.1.9 of the UNIDROIT Principles of International Commercial
Contracts of 2004 and 2010. The proposal aims to achieve the same results
as the regulation of pactum de non cedendo included in Article III. 5. 108 of
DCREF, which, in a very extensive and casuistic way, regulates the breach of
the contractual prohibition of the transfer of receivables.

Hence, in the conclusion, we propose that the effectiveness of the transfer
of receivables made against the contractual prohibition of transfer be adopted.
At the same time, we adopt as a rule that there arises an obligation of compen-
sation for the assignor to the debtor for the breach of the contractual clause
on the prohibition of the disposal of receivables. An exception from the rule
of the effectiveness of the transfer made against the contractual prohibition
will occur when the buyer knows or should know about the prohibition of the
transfer of receivables. Such an act performed in fraudem legis to the detri-
ment of the debtor will be ineffective with regard to the debtor. The sanction
of the ineffectiveness of the transfer with regard to the debtor will not be
applied, however, if the debtor gives its consent to the transfer, even after it
occurs. This new solution would be a qualitative change that would require to
be emphasised by regulation.

4.3. The transfer of future receivables

The transfer of future receivables was determined in the initial version of
Article 11 of the draft Civil Code concerning the change of the subject in an
obligation. Following this proposal, which is recommended here, the regula-
tion would take the following wording:

“Article 11(1). The subject of the transfer may be the receivables that do
not exist at the moment of concluding the contract of transfer but will arise
as a result of the legal relationship that exists or may arise in the future (the
transfer of future receivables).”

“Article 11(2). The transfer of future receivables upon the buyer occurs
at the moment it arises if it is sufficiently identified; it has an effect from
the moment of concluding the contract of transfer, unless the parties agreed
otherwise.”

We propose the general prerequisites and rules for the transfer of future
receivables be defined. According to the project, the differences related to
the assignment of future receivables will be emphasised by regulation in in-
dividual provisions (e.g. Article 8(1), Article 11 of the draft) while the provi-
sions of the transfer of existing receivables at the moment of concluding the
contract of transfer should apply to the remaining scope of the transfer of
future receivables.
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The most fundamental problem is an attempt to define future receivables.
There is no uniform definition of the concept of future receivables. The divi-
sion and classification of the categories of future receivables has not been
agreed upon, either. Most often, future receivables are determined by indicat-
ing a list of receivables included in this group [Zawada 2005, 343ff; Idem
1992, 1, 17]. Sometimes, attempts are made to define the concept of future
receivables. And, for example, J. Kuropatwinski defines future receivables as
“the situation of the subject of the civil law preceding the moment when re-
ceivables arise for this subject, but this situation includes both the hope for the
arising of receivables supported by experience only and the cases when some
regulatory prerequisites for the arising of receivables have already been satis-
fied, but because of the absence of the remaining prerequisites, the receivables
have not arisen yet” [Kuropatwinski 2007, 53].% In the light of the above
definition, the concept of future receivables involves both the possibility of
disposing of future receivables under the already existing legal relationship
and disposing of “the hope for the arising of receivables,” also referred to as
the future receivables “in the strict sense — also under a non-existent legal re-
lationship at the moment of concluding the contract of transfer.”*

Hence, we propose that a legal definition of future receivables be intro-
duced in Article 11(1) of the draft Civil Code. Future receivables are those that
do not exist at the moment when the contract of transfer is concluded and are
based on the legal relationship that exists or may arise in the future.

The above definition seems to be the most accurate. There is no equivalent
of it in model regulations. The approach in which future receivables may be
the subject of a transfer without an attempt to define them does not specify or
determine a priori the scope of the transfer of future receivables. The proposed
approach outlines the “contours” of the concept of future receivables and the
scope of transfer of this category of receivables. At the same time, the wording
of the regulation does not finally determine the approach to future receiva-
bles, which should be done by jurisprudence and the doctrine. The contours
outlined only determine that these are the receivables that do not exist at the
moment of concluding the contract of transfer. In this way, other issues shall
be resolved by the doctrine, jurisprudence and the practice of trade.

2 On the origins and solutions in individual legal systems, 134 and the following pages.

24 More information on the concept of future receivables can be found in: Mojak 2001, 18;
Kuropatwinski 1998, 9, 19. A. Szpunar does not include conditional receivables and receiva-
bles with a due date in the portfolio of future receivables [Szpunar 1998, 137], also see Pazdan
2002, 122-23.
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In German® and Swiss jurisprudence (decisions from 1915% and 1931%),
the transfer of future receivables was admitted regardless of the fact whether
there was a relationship of obligation at the moment of the transfer, which
became its source. The Austrian jurisprudence adopted the admissibility of
the assignment of future receivables in 1968% irrespective of the fact whether
the contract of transfer identified the debtor and the legal basis of the receiva-
bles sold if at least it indicated the criteria that enabled the identification of
receivables and their recognition at the moment of arising (materialisation of
the disposing effect) [Kuropatwinski 2007, 141; Zawada 1990, 35ff].

So far, the Italian and French law favoured the approach of assigning the
prospects of receivables or future receivables for which there was a legal trace
of existence but rather excluded the possibility of assigning the hope for the
arising of receivables. But the Italian legislator in the provision of Article 3
of Act 52/91 directly determined the admissibility of the transfer of future
receivables from the contracts that had not been concluded yet at the moment
of transfer [Kuropatwinski 2007, 142].

The position of the Polish doctrine and jurisprudence boils down to the gen-
eral rule that the assignment of future receivables is admissible [Grabowski
2000, 565]. What needs to be resolved is the following: whether the provisions
on the transfer shall be applied directly or by way of analogy to the transfer of
future receivables, the effect of the transfer of future receivables, the admis-
sibility of the transfer of the sheer hope for receivables, i.e. the receivables for
which there is no legal relationship yet that could give rise to them.

A part of the Polish doctrine (K. Zawada) and the most recent jurispru-
dence of the Supreme Court® indicate that, already on the basis of legis la-
tae, the transfer of future receivables in their strict sense (the hope for the
receivables to arise — also those that will arise from a legal relationship to be
established in the future) is admissible. What needs to be done is the fulfilment
of some conditions related to the identification of the receivables assigned
at the moment of its establishment, following the principle that the subject
of disposal should be a specific right, individually identified [Zawada 2014,
1333f]. Assuming that future receivables are transferred upon the buyer only
at the moment when they arise (disposing effect), the subject of the transfer

2 Rulings of the Reich Court (RZG), 1932, 2174, Juristische Wochenschrift (JW.), RZG 1968,
238, Neue Juristische Wochenschrift 1968, 2078.

26 BGE (Swiss Federal Trybunal) 25, vol. II, 322.

27 BGE ((Swiss Federal Trybunal) 41, vol. II, 134.

28 Decisions of 31 July 1969 [Honsell and Heidinger 1998, 498].

2 See the resolutions of the Supreme Court: of 19 September 1997, ref. no. III CZP 45/97,
OSNC 1998, No. 2, item 22, of 30 January 2003, ref. no. V. CKN 345/01, OSNC 2004, No. 4,
item 65, of 25 June 2014, ref. no. IV CSK 614/13, of 26 June 2015, ref. no. I CSK 642/14, of 25
June 2014, ref. no. IV CSK 614/13, of 17 March 2016, ref. no. V. CSK 379/15, of 15 February
2018, ref. no. I CSK 472/17, of 17 March 2017, ref. no. III CSK 129/16.
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may include such future receivables for which the contract of transfer, which
was concluded, contains the data that enables the identification of the relevant
receivables, when they arise, as the ones included in the contract of transfer
concluded earlier [Mojak 1990, 16; Grabowski 2000, 565].3° The rule is that
the data which enables the sufficient identification of future receivables in-
cludes: the title to the arising receivables and the persons of the debtor and the
creditor (the legal relationship which serves as the basis for the receivables
assigned). For future receivables in the strict sense (the hope for receivables to
arise), it would be sufficient to refer to such data as the type of contract which
is to become the basis for the future receivables, their subject and the group
of people to which the debtor should belong, but this data should be analysed
separately for each case [Zawada 2014, 1031ff].

Article 11:102 of the Principles of the European Contract Law determined
these issues in a similar way indicating directly the admissibility of the trans-
fer of future receivables under the existing contract or the contract that will
be concluded in the future. Article 9.1.5. of UNIDROIT (the Principles of
International Commercial Contracts of 2004 and 2010) provides that it can be
presumed that future receivables were transferred at the moment of the con-
tract conclusion provided that they may be identified at the moment of arising
as the receivables which make the subject of the transfer (see almost identical
Article 8(1), Clause b, of the United Nations Convention on the Assignment of
Receivables in International Trade and Article 5, Clause a, of the UNIDROIT
Convention on International Factoring).

The above mentioned model regulations and conventions define the con-
cept of future receivables in a similar way to the draft Civil Code.

In should be assumed that the provisions on the transfer of receivables ap-
ply directly to the transfer of future receivables, unless the provisions include
separate regulations on the disposal of future receivables.

The proposed Article 11(1) offers a suggestion of how to define future
receivables. But Article 11(2) includes the proposals of defining the disposing
effect of the assignment of future receivables. In the case of future receivables,
the disposing effect would occur at the moment the receivables would arise,
but with retroactive force (ex func) from the moment when the assignment
contract was concluded. This would make it possible to avoid legal problems
related to, among others, announcing the bankruptcy of the assignor after the
date of the assignment contract conclusion and before the arising of the re-
ceivables assigned or the seizure of the assignor’s assets under enforcement
proceedings. The moment of entering into the assignment contract would de-
termine in the condition of receivables and the entity entitled to them. The legal
acts performed later would have no impact on it. As a result of this regulation,

30 The Supreme Court in its resolution of 19 September 1997, ref. no. Il CZP 45/97, OSN IC
1998, No. 2, item 22. See Zawada 2014, 1028ff; Widto 2002b, 671f.



198 JAN MOJAK, JACEK WIDLO

the resolution of the issue of “one legal second” (eine juristische Sekunde),
i.e. in whose assets the assigned future receivables arise — the assignor’s as-
sets or “promptly” in the assignee’s assets — would lose relevance. This rule
is also strengthened by the regulation of Article 14(2) of the draft prepared by
the team.’! Solving the problem of the effectiveness of future receivables is an
equivalent of Article III. 5. 106 of DCRF and 11: 202 of PECL.

4.4. Assignment in bulk

Article 12 of the initial draft of the Civil Code of 2009 included the pro-
posal of regulating assignment in bulk and, in line with the designed regula-
tion, we recommend the following: “A collection of receivables may be the
subject of transfer without the need to identify them individually. The transfer
of individual debts from this collection upon the buyer occurs at the moment
when they arise, if they may be identified as the subject of transfer.”

In general, it is allowed to apply assignment in bulk in trade, which is
defined as the transfer of several existing or future debts by way of one con-
tract (one legal act). Its application in some segments of trade plays an im-
portant role as without the admissibility of assignment in bulk as well as the
assignment in bulk of collections of future receivables, factoring would be
impossible.* The proposed regulation determines the admissibility of assign-
ment in bulk. It defines the minimum legal prerequisites that must be met
in order for assignment in bulk to be effective. This regulation transposes
Article III. 5. 106 of DCRF and Article 9.1.6. of UNIDROIT (The Principles
of International Commercial Contracts of 2004 and 2010) onto the Polish law.
Thus, it is proposed to proclaim the admissibility of the assignment of groups
(collections) of receivables. The possibility of their identification is moved to
the moment when a specific debt from this collection arises, when the dispos-
ing effect, i.e. the transfer of this debt upon the buyer, occurs. This also applies
to future receivables. It is sufficient that the debt is identifiable at the moment
of disposing. There is no need to perform any additional legal acts that would
specify — a posteriori (after the conclusion of the assignment contract) — fu-
ture receivables or the receivables that exist as the subject of the transfer. It
is also assumed that the transfer of individual receivables included in the as-
signment in bulk, may be extended in time. The evaluation whether a specific
debt was included in the transfer is done individually for each debt alone, and

31 Article 14(2). The rights of a buyer following from receivables shall take precedence over
the rights of creditors — the sellers of receivables if the contract of transfer was made before the
transferred receivables, existing or future ones, were assumed. This shall also apply to the situ-
ation when the bankruptcy of the seller of receivables, including the liquidation of assets, was
announced, unless specific regulations provide otherwise.

32 See extensive deliberations on the subject by Katner 2011, 4211f and an extensive list of refer-
ence literature, both Polish and foreign, cited therein.
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a valid moment of evaluation is the moment when the debt arises. The require-
ment of “identifiability” of a specific debt as a subject of assignment in bulk
means that there should be no doubts whether the debt was the subject of the
transfer (at the moment when the disposing effect occurred). Precise rules for
the identification of receivables will be shaped by legislation and the doctrine
(e.g. the need to indicate the debtor or groups of debtors; the admissibility of
the assignment of all current and future receivables with regard to a specific
entity or groups of entities with the indication of estimated amounts.

4.5. The transfer of a part of receivables

It is proposed that the transfer of a part of receivables be regulated in
Article 13 of the initial draft of the Civil Code of 2009 and acquire the follow-
ing wording of Article 13(1) and (2): Divisible receivables may be transferred
in part. In such a case, the seller of the receivables is responsible before the
debtor for the additional costs that might arise in connection with it. Partial
transfer may not lead to the deterioration of the debtor’s situation. If the re-
ceivables referred to in para. 1 are secured, the parties may divide the security
or award the buyer the claim for the division of the security identifying the
rules for division, unless specific regulations provide otherwise. In the ab-
sence of a different contract, securities remain with the part of the receivables
that the seller is entitled to.”

The assignment of a part of receivables would be, in principle, admissible
if the receivables are divisible and the divisibility of the receivables would de-
termine the divisibility of the performance. Secondly, the transfer of a part of
receivables may not lead to the deterioration of the debtor’s situation. This is
the fundamental, unwritten rule of the transfer of receivables (Zessionsrecht)
applied so far. If the transfer of receivables entailes additional costs, the as-
signor is responsible for them before the debtor. A true novelty would be the
precise regulation of the problem of the existing securities of receivables. The
Polish legal system has not regulated the case of the transfer of a part of re-
ceivables so far.

4.6. The change of parties to a contract

Undoubtedly, the draft Civil Code should regulate the principle of the
change of parties to an obligation (contract). The current draft (as of the end
of 2015) includes such a proposal in two provisions, i.e. Articles 30 and 3133

33 Following the draft of Article 30 [The change of parties to a contract]: A party to a legal re-
lationship following from a contract may transfer its rights and obligations upon a third party
with the effect that this person becomes a party in this relationship in its place. Article 31 [The
consent to the change of parties]: The change of parties in a legal relationship following from
a contract is effective when the other party consents to it. The regulations on the transfer and
take-over of a debt are applied accordingly.
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proposed by the Codification Committee of 2009. We postulate, in particular,
slightly more extensive regulation.

This principle needs to be introduced. It is only right that the admissibility
of the change of parties to a contract depends on the consent of the other party.

The proposed regulations concern a new doctrine, so far unknown to the
Polish law — the change of parties to a contract, also referred to as “the assign-
ment of a contract” (uno actu) [Beldowski and Koziot 2006, 854; Wieczorek
2005, 11]. Our recommendation and proposal introduces rules and is the
equivalent of Article IIT 5:301 and Article III 5:302 of DCRF** and Article 12:
201 of PECL. It also defines legal effects in a similar way to the provisions
of Article 9.3.1. to Article 9.3.7 of the UNIDROIT Principles of International
Commercial Contracts of 2010, which are identical to the UNIDROIT
Principles of 2004 in this respect. It should be assumed that this kind of a syn-
thetic approach is sufficient to regulate the transfer of receivables and the
change of the debtor with one legal act, which leads to the change of a party,
usually in mutual contracts.

In accordance with the proposed rule, currently following from Article 30
of the draft, a party to a contract may transfer upon a third person the rights
and obligations following from the contract with the effect that this person
becomes a party in this relationship in its place. The consent of the other party
is required to change the party to a contract. This rule can also be found in the
current draft of Book II of the draft of the new Civil Code. The change of par-
ties becomes effective when the other party to the contract gives its consent
to it. The analysis of the model solutions, such as DCRF or the UNIDROIT
Principles, indicates that, at least in professional relations (DCRF is not limited
to professional relations), the consent to the change of parties to a contract may
be given in advance, which is important for the other party and makes a qualita-
tive change in its position in the obligation — with regard to the future, planned
subject changes (replacing a party to a contract with another subject®).

The variant of the consent given in advance (pro futuro) should also be reg-
ulated, just like the conditional consent of the other party to a contract, which
is related to the arising of a special accession to a debt. This kind of solutions
regarding the new principle would require normative regulation.

3111 — 5:301: Scope. This Section applies only to transfers by agreement. III. — 5:302: Transfer
of contractual position: (1) A party to a contractual relationship may agree with a third person,
with the consent of the other party to the contractual relationship, that that person is to be substi-
tuted as a party to the relationship. (2) The consent of the other party may be given in advance.
In such a case the transfer takes effect only when that party is given notice of it. (3) To the extent
that the substitution of the third person involves a transfer of rights, the provisions of Section 1
of this Chapter on the assignment of rights apply; to the extent that obligations are transferred,
the provisions of Section.

35 Which, in turn, would be an important novelty in contractual law and in the construction of
the legal relationship of liability — admissible in model solutions.
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The proposed wording of Article 25(3) of the draft of 2009 includes the
following rule: “If the other party to a contract gives its consent to the change
of parties to a contract provided that the party to the contract so far will be
co-responsible for the execution of the contract, it is liable jointly with the
one assuming the rights and obligations of the party to the contract, unless the
parties decide otherwise.”

Following the UNIDROIT Principles of International Commercial
Contracts of 2004 and 2010, we propose that a party to a contract may be
changed with the consent of the other party and, at the same time, retain its
role of a joint co-debtor it has had so far. This possibility may be excluded by
the provision of the contract concerning the change of parties to the contract
which allows the assignment of the contract, but only with the releasing effect.
In this situation, consent to the change of parties to the contract may be only
unconditional and leads to — if it is given — the releasing change of the party
to the contract. The proposed regulation — which is consistent with the DCRF
and PECL model and the UNIDROIT Principles of International Commercial
Contracts of 2004 and 2010 — refers to the provisions on the transfer of receiv-
ables and the change of the debtor*® in the specific regulations of individual
effects.

The change of parties to a contract and the consent of the other party to
the withdrawal of the so-far party from the legal relationship would require
a written (electronic) form. Such an important interference with the structure
of the subject of the obligation requires a formal legal act, especially that it
also entails the change of the debtor.

The main effect of the change of parties to the contract is a new subject
assuming the rights and obligations of the party, which releases the party to
the contract so far (releasing change of parties to a contract, not collective ac-
cession to a debt, which would be an exception for thus formulated rule). In
order to achieve this effect, the other party to the contract must give its consent
in writing. The change of parties to the contract becomes effective if the other
party gives its consent to the withdrawal of the party to the contract so far
from the legal relationship. In the conclusion, we propose that the consent to
the change of parties be possible also in advance, but only if it is given by the
party which is an entrepreneur (professional relations).

If the other party to a contract, which is also an entrepreneur, gave its con-
sent in advance, the change of parties would be effective upon the notification
of a third party or the person’s confirmation of the change of parties.*’

% Which is why, as explained above, the regulations of the transfer of receivables should be
included in one, separate section of the draft of the Polish Civil Code.

37 This article includes the conclusions and recommendations presented on 22 September 2016
at the 6th National Meeting of Civil Lawyers “Contract Law,” Miedzyzdroje, University of
Szczecin, Law and Administration Faculty, 21-23 September 2016, extended by the presenta-
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1. ONE EXTRAORDINARY SITUATION IN THE FIELD
OF STATE-CHURCH RELATIONS

Freedom of thought, conscience and religion are the trinity of freedoms
that can be called the basis of all human rights and freedoms.! Concerning re-
ligion, any restriction on the internal forum is unthinkable, but it is possible to
restrict the outward expression of religious freedom in certain circumstances.
The Covid-19 pandemic has also presented us with a serious challenge in hu-
man rights protection area in the context of protecting the health of the popu-

" This article was written within the framework of the APVV-17-0056 Project Constitution of
the Liberal Democratic State and the Radicalization of Political Culture.
' See more Sobczyk 2020.

ISSN 1899-7694 m

e-ISSN 2719-7379 =4 T3



206 MICHAELA MORAVCIKOVA, MARTIN SABO

lation. There has been much debate about the appropriateness of measures,
including restrictions on association and participation in worships and other
pastoral activities, to prevent the spread of infection. Naturally, the questions
of the appropriateness of restrictions on the gathering of people at religious
services and other public events were most prominently discussed before the
visit of Pope Francis to Slovakia. Which stems from the extraordinary nature
of the event. Nevertheless, we are concentrating primarily on the first, initial
phase of the pandemic. We are also looking at the social manifestations, which
makes us more of a socio-legal survey.

The Slovak Republic, especially practicing Catholics, awaited the pastoral
visit of Pope Francis (September 12—15, 2021) a lot. As in the previous period,
the state’s policy concerning the protection of the population’s health, among
other factors, widely discussed the conditions for possible participation of
a more significant number of believers.

The most common condition is the so-called “full vaccination” for those
who wanted to participate in mass meetings and events with the Pope Francis.
According to President of the Conference of Slovak Bishops Stanislav
Zvolensky, this decision has been perceived in the spirit of Demands that the
state leadership imposed to ensure as many people as possible are able to par-
ticipate in meetings with the Pope. “We have been informed that, from a se-
curity point of view and in terms of technical possibilities, this is the only real
way of not radically limiting the number of participants,” said the Archbishop
of Bratislava. He claims that it is important for them to have decided and
what they are up to so that they can continue with further preparations for the
Pope’s visit. He asks everyone to understand the information in good wills and
ask the followers for prayers.?

At the heart of the social debate, on the one hand, Pope Francis’ ex-
ample comes to the fore in his approach to vaccination against Covid-19
[Morav¢ikova 2021, 3—12], and, on the other hand, his openness to everyone,
without distinction. Fatigue from anti-pandemic measures is fully manifested
in the society. Efforts to maintain a scientific approach, to unify the society
and to solve crisis situations in practice are essential. Sensitivity is needed in
all efforts to restrict certain freedoms, not excluding external manifestations
of religious freedom.

2 See https://bratislavskykraj.sk/stretnutia-s-papezom-sa-budu-moct-zucastnit-len-plne-zaock-
ovani/ [accessed: 21.07.2021]; https://www.abuba.sk/abuba/node/1131 [accessed: 03.09.2021].
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2. REACTION OF CHURCHES IN THE SLOVAK REPUBLIC
AT THE BEGINNING OF THE PANDEMIC

Like the whole world, the citizens of the Slovak Republic were surprised
by a contagious coronavirus pandemic at the beginning of 2020. To slow
down its spread, it was necessary to take unprecedented measures in a demo-
cratic society, which interfered with the restriction of the basic human rights
and freedoms of citizens living in a democratic society. These measures also
included significant interference with the right to exercise religious freedom.

On the day of the first confirmed case of coronavirus infection in the Slovak
Republic on March 6, 2020, the President of the Conference of Bishops of
Slovakia, Archbishop Stanislav Zvolensky, on behalf of all bishops of the
conference, recommended to Catholic priests and believers to regularly follow
and respect the instructions and at the same time cooperated with the relevant
representatives of the public administration.®> Already in this first recommen-
dation, the Catholic Church came up with a declaration of its own restrictions,
which were drawn on the experience of countries that had previously been
affected by the pandemic. Restrictions included not organizing pilgrimage
trips to Slovakia or abroad, restrictions on all social events except liturgical
celebrations, abolition of the obligation of believers to attend Sunday servic-
es, increased observance of sanitary measures by priests, non-use of shrines,
books, rosaries and other common objects in churches by believers, including
handshake at the sign of peace in the liturgy. The recommendation also states
that the overflow of temple spaces and the sacrament of reconciliation should
be avoided — confession, that it should be served only in a confession with
a grid to be covered by a translucent barrier. Finally, the bishops call for peace,
non-concern, and assistance to those in need. They especially emphasize the
memory of the sick and health workers.* Church leaders, aware of the health
risk for believers, have taken a remarkably quick, active, and responsible at-
titude, without passively waiting for state action.

Further measures followed in quick succession. In particular, the admin-
istration of Holy Communion by hand, which was first introduced in the
Bratislava Archdiocese, and the recommendation that elderly and sick believ-
ers should not take part in worship as a precaution.’

3 See https://www.tkkbs.sk/view.php?cisloclanku=20200306031 [accessed: 06.03.2020].
4 Ibid.
5 See https://www.tkkbs.sk/view.php?cisloclanku=20200307001 [accessed: 07.03.2020].
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3. REACTION OF CHURCHES TO THE ADOPTED RESTRICTIVE
MEASURES OF THE STATE

Very soon after the first case, the state took strict measures to prevent the
spread of the epidemic, including a ban on the public celebration of services.
The decree was adopted by the Catholic bishops with pain, but with a peaceful
and rational assessment of the situation. In the adopted opinion, they state that
the Prime Minister of the Slovak Republic, Peter Pellegrini, informed them of
the decision that, with effect from 10 March to 23 March 2020, public services
may not be held in the territory of the Slovak Republic. Bishops further call
on priests and believers to obey this ban.® The response to the ban on public
celebrations was the broadcasting of Holy Mass through the Catholic mass
media.’

Adopting this unprecedented ban in a time of a free democratic society was
not entirely without problems. In its first reaction, the Orthodox Church did
not accept the ban on public services and declared that it would continue to
celebrate public services, receive from one chalice and kiss icons.® After the
storm that this attitude provoked in the Slovak media and the prime minister’s
convention, the representatives of the Orthodox Church withdrew and also be-
gan to respect the regulation. The fact that the order of the public ban on wor-
ship was not easily adopted even in the environment of the majority Catholic
Church testifies to the fact that the Chief Hygienist justified his stance on the
website of the Conference of Bishops of Slovakia’ and the spokesman of the
bishops had to return to the subject in an unconventional personal call to the
spiritual church.'® Other registered churches and religious societies took mea-
sures constructively, without major media outlets.

4. STATE-CHURCH RELATIONS DURING A PANDEMIC CRISIS

After the initial shock from the onset of the epidemic and the measures
taken, civic and religious leaders focused on the adoption and application of
measures taken on a daily basis by the Public Health Office following the
decisions of the crisis staff at the time of declaring a state of emergency in the
Slovak Republic on 15 March 2020.!"" From the legal point of view, the fact

¢ See https://www.tkkbs.sk/view.php?cisloclanku=20200310023 [accessed: 10.03.2020].

7 See https://www.tkkbs.sk/view.php?cisloclanku=20200310022 [accessed: 10.03.2020].

8 See https://svetkrestanstva.postoj.sk/52474/pravoslavna-cirkev-bude-nadalej-vykonavat-boh-
osluzby [accessed: 03.09.2021].

? See https://www.tkkbs.sk/view.php?cisloclanku=20200311032 [accessed: 11.03.2020].

10 See https://www.tkkbs.sk/view.php?cisloclanku=20200311034 [accessed: 15.03.2020].

I See https://www.slov-lex.sk/-/vyhlasenie-nudzoveho-stavu?inheritRedirect=true&redirect=
%2Fdomov [accessed: 15.03.2020].
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that measures to restrict religious freedom were taken before the declaration
of a state of emergency may be interesting, and if the church decided to de-
fend itself against them, it would have strong legal arguments in its favor, but
decided to follow the path of cooperation. Pandemic threats were relevant not
only to believers but to all citizens of the state. Church leaders thus continued
to call for peace, respect for measures, and at the same time, Catholic com-
munities were engaged in concrete help in coping with the crisis.'> In many
religious communities in Slovakia, they started sewing veils.!?

The beginning of the onset of the epidemic in the Slovak Republic co-
incided with a change of the government after the end of the parliamentary
elections, which took place just before the announcement of the first con-
firmed case. This change in society has raised concerns about how the new
government will handle its accession and whether the epidemic will spiral out
of control. In this atmosphere, the President of the Conference of Bishops of
Slovakia sent congratulations to the new government on its appointment,'* in
which he denied them to work successfully for the benefit of all citizens of the
Slovak Republic and at the same time thanked the outgoing cabinet.

However, the application of the measures did not happen without problems
in the Slovak catholic parishes. Some of the priests with believers failed to
respect the prohibition of the public celebration of religious services, which
had to be addressed by some dioceses’ bishops by issuing warning opinions. '

Significant and challenging was the decision to extend the restrictions ad-
opted until further notice,'® which meant that the most important Christian
holidays of Easter would not be celebrated during public services. During
the epidemic, this was the most serious intervention in the practice of reli-
gious freedom, which was adopted in a society-wide atmosphere of mutual
solidarity. By decision of the state authorities, public catering facilities, ac-
commodation, sports and cultural centers, educational institutions of all types
were closed, many plants were either closed or worked in the form of a home
office. During the Easter holidays, the Government of the Slovak Republic ap-
proved a curfew and gathering,'” which was controlled by security forces. The
celebration of Easter by believers in Slovakia and in the world was marked
by the impossibility of celebrating public worship. In this situation, the public
media also brought live broadcasts of services from the Vatican, where they
were served by Pope Francis, either in the empty Basilica of St. Peter, in its

12 See https://www.tkkbs.sk/view.php?cisloclanku=20200317013
13 See https://www.tkkbs.sk/view.php?cisloclanku=20200319020 [accessed: 19.03.2020].

accessed: 13.05.2020].

]

14 See https://www.tkkbs.sk/view.php?cisloclanku=20200331001 [accessed: 21.03.2020].
]

]
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15 See https://www.tkkbs.sk/view.php?cisloclanku=20200322002 [accessed: 22.03.2020].
16 See https://www.tkkbs.sk/view.php?cisloclanku=20200328010 [accessed: 28.03.2020].
17 See https://www.slov-lex.sk/pravne-predpisy/SK/ZZ7/2020/72 [accessed: 25.04.2020].
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courtyard, or in the House of St. Maty, where the Pope is lives.'® The bishops
returned to the subject of the celebration of Easter, saying that its celebration
without believers was painful and very strange.!” However, in the statement,
they emphasized the possibility of broadcasting services via television, radio
and the Internet, without any criticism of the regulations adopted.

5. GRADUAL LIBERATION OF MEASURES TO PREVENT THE
SPREAD OF THE PANDEMIC CRISIS

In the week after the end of Easter, when it became clear that the spread
of the epidemic in the Slovak Republic had slowed down significantly and
new cases of infection and death were low compared to other countries, the
bishops began to suggest the need to consider tightening restrictions rights to
religious freedom, as this has also begun to be considered abroad in countries
with a much more serious situation.”” They continued these signals without
direct criticism from state officials in Slovakia, drawing attention to the easing
of measures abroad, especially in Germany and Austria.>! During this period,
the Catholic Church in Slovakia, as well as the Slovak Republic, through the
Ministry of Foreign Affairs, showed solidarity with Italy. The Catholic Church
sent a financial donation 0f 200,000 euros? to the Italian Bishops’ Conference,
and the state sent protective medical devices worth 300,000 euros.? This sym-
bolic gesture was also a manifestation of the good situation in the Slovak
Republic, a manifestation of good relations between the Catholic Church and
the state in Slovakia, but also another reminder that it is necessary to consider
easing strict restrictive measures related to the ban on public celebrations. As
the measures remained in force, Slovak bishops began to draw attention to the
fact that bishops in some countries abroad were protesting against the restric-
tive measures of the local governments, without directly criticizing the gov-
ernment in Slovakia.?* At this time, the public debate on the easing of measures
had already begun, to which the church had already responded directly, as be-
lievers increasingly eagerly awaited the resumption of public celebrations and
began to criticize church leaders not speaking out against further restrictions.*
The reaction showed that the church was conducting intensive negotiations
with responsible experts from the state on the timing and form of relaxation of

accessed: 10.04.2020
accessed: 14.04.2020
accessed: 18.04.2020
accessed: 26.04.2020
accessed: 26.04.2020
accessed: 26.04.2020
accessed: 30.05.2020
accessed: 30.05.2020

18 See https://www.tkkbs.sk/view.php?cisloclanku=20200410008
19 See https://www.tkkbs.sk/view.php?cisloclanku=20200417022
20 See https://www.tkkbs.sk/view.php?cisloclanku=20200418006
21 See https://www.tkkbs.sk/view.php?cisloclanku=20200422033
22 See https://www.tkkbs.sk/view.php?cisloclanku=20200423041
2 See https://www.tkkbs.sk/view.php?cisloclanku=20200424021
24 See https://www.tkkbs.sk/view.php?cisloclanku=20200427032
% See https://www.tkkbs.sk/view.php?cisloclanku=20200501001
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measures, without entering into the public debate and criticism of the govern-
ment on this issue. This reaction was in line with the way the Catholic Church
had so far negotiated with the state, trying to maintain a constructive stance.
On May 4, 2020, Prime Minister Igor Matovi¢ announced that from May 6,
2020, public services in Slovakia would be resumed in compliance with strict
hygienic measures.?® The Church welcomed this decision?” and issued a state-
ment on how to comply with the guidelines of the Public Health Office, which
were to be issued additionally.?® This fact indicated that the regulation was
adopted in agreement with the church, which was also beneficial for the state,
as the church had to ensure its observance in practice. The Public Health mea-
sure” was issued on the second day after the announcement of the release of
the restrictions. The Chief Hygienist of the Slovak Republic, Jan Mikas, also
provided an explanatory opinion on it.** In the opinion, he emphasizes the
specific regulations that must be observed so that the public celebration of
services does not pose a health risk. From the public discussion, the most sen-
sitive perception was the possibility of attending services for people over 60
years of age.*! Finally, the adopted opinion recommended that special services
be set aside for these people. In the context of the inter-church discussion,
the most important issue proved to be respecting the administration of Holy
Communion in the hand and not in the mouth, to which the spokesman of the
conference of bishops had to respond several times.’? Otherwise, euphoric
moods prevailed among the clergy and believers within the church,* which
was underlined by the further good development of the epidemiological situ-
ation in Slovakia, further gradual relaxation of measures in all areas of public
life and gradual normalization of everyday life.

However, the bishops did not fully succumb to this atmosphere and con-
tinued to call for caution,*® while maintaining and adhering to the restrictions
that resulted from the measures taken by state institutions, as well as the
bishops' conference itself. At the same time, they began to address the social
consequences that the health crisis was already bringing and would bring in
the future in the form of an economic downturn due to the downturn in the

26 See https://www.tkkbs.sk/view.php?cisloclanku=20200504030 [accessed: 30.05.2020].

7 See https://www.tkkbs.sk/view.php?cisloclanku=20200504032 [accessed: 30.05.2020].

28 See https://www.tkkbs.sk/view.php?cisloclanku=20200504033 [accessed: 30.05.2020].

¥ See http://www.uvzsr.sk/docs/info/covid19/opatrenia_hromadne podujatia_bohosluzby.pdf
[accessed: 30.05.2020].

30 See https://www.tkkbs.sk/view.php?cisloclanku=20200505037 [accessed: 30.05.2020].

31 See https://rajtakova.blog.sme.sk/c/534847/preco-im-rovno-nepoviete-ze-su-nesposobili.html
[accessed: 30.05.2020].

32 See https://www.tkkbs.sk/view.php?cisloclanku=20200507032 [accessed: 30.05.2020].

33 See https://www.tkkbs.sk/view.php?cisloclanku=20200511028 [accessed: 02.06.2020].

34 See https://www.tkkbs.sk/view.php?cisloclanku=20200513023 [accessed: 02.06.2020].
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world economy.** Several organizations established by the church, or its mem-
bers, helped mitigate social impacts during the epidemic and began to feel
an increased interest in their services.** However, despite the improvement
of the situation, new restrictive measures concerning the conduct of public
pilgrimages were also adopted,’” with the participation of more than 1000
participants. In this context, for the second time in its centuries-old history,
the Levoca Pilgrimage, the largest mass pilgrimage of Catholic believers in
Slovakia, was abolished for the year 2020.%®

CONCLUSIONS

In the illustrative case of a serious health crisis, we examined the relation-
ship of the state, which is not tied to any ideology, or religion and the church,
when it was in the public interest to cooperate, for serious reasons of health
protection, especially the most vulnerable groups. While respecting mutual
autonomy, it can be stated that this cooperation was beneficial not only for
both entities, but for the whole society. Promoting the non-exclusion of be-
lievers from public life, their active participation in solving the problems of
society is important in the long run for creating the preconditions for better
solutions to serious problems now and in the future.

In this context, the public debate in Slovakia raised the question of whether
a practicing believer can be a minister of health. It was mainly a question
of abortion, but also other cultural and ethical issues, which have been part
of the social debate for several years. An interesting answer to this question
was provided by the seemingly insignificant event of the unveiling of a me-
morial plaque to the Greek Catholic bishops Pavol Peter Gojdic, who was
tortured for his faith under the former communist regime. This tribute to the
bishop — martyr was organized by the Jewish religious community together
with the Greek Catholic Church in Slovakia. On this occasion, Igor Rintel,
President of the Central Union of Jewish Religious Communities in Slovakia,
said: “There are a lot of historical events that brought the Jews to suffering.
Therefore, we are sensitive to the lawlessness, treading upon human rights
and the persecution of the people of the ideological and religious reasons.
Bishop Gojdi¢ was by state power persecuted in that time, when the com-
munist regime once again took aim at the Jews and saw the origin of evil in
them (for example, a process with Slanskym). Bishop Gojdi¢, however, paid

33 See https://www.tkkbs.sk/view.php?cisloclanku=20200516007 [accessed: 02.06.2020].
3¢ See https://www.tkkbs.sk/view.php?cisloclanku=20200519051 [accessed 2020 June 2].
37 See https://www.tkkbs.sk/view.php?cisloclanku=20200519052 [accessed: 02.06.2020].
38 See http://ik.levoca.eu/marianska-put-v-levoci-v-roku-2020-nebude/ [accessed: 30.05.2020].
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the highest price for their religion and for steadfastness of their faith — his
life.”?® From the point of view of the past is dangerous to judge and condemn
a man based only on his religious beliefs and for this reason disqualify him
from performing public functions. A historic statement was made at the event
as well: The Chairman of the National Council of the Slovak Republic, on
the occasion of the 70th anniversary of the abolition of the Greek Catholic
Church in former Czechoslovakia and on the occasion of the 60th anniversary
of the martyrdom of its bishop, Pavol Peter Gojdic in prison, expressed to the
Greek Catholic Church in Slovakia, represented by its highest representatives,
an official apology for its illegal and undemocratic outlaw status. He added
that a successful future and recognition awaits only those nations that can deal
with the dark chapters of their past, build on the good and clearly name the
evil.** Paradoxically, at the same time, the Catholic Church was being ridi-
culed on a public television show at the same time.*' The preservation of the
democratic character of the state cannot be based on the suppression of per-
sonal beliefs, but about learning mutual tolerance, an open, yet respectful dis-
cussion, and equivalent to conditions in which every citizen should be able to
freely develop their strengths and use them for the benefit of the whole coun-
try. And such opportunities are the manifestation of the intercultural dialogue
which can overcome years of building the gap between individuals, culturally,
ethnically, and religiously different components of the society [Moravcikova
2014]. Undoubtedly, the forthcoming visit of Pope Francis to Slovakia will be
another impetus for the development of the best traditions and approaches to
a better life together for all.

REFERENCES

Morav¢ikova, Michaela. 2014. Ludské prava, kultura a ndabozenstvo. Praha: Leges.

Moravéikové, Michaela. 2021. “Zijeme v &ase «Kairos».” Viera a Zivot 3:3-12.

Sobezyk, Pawel, ed. 2020. Prawna ochrona wolnosci sumienia i religii. Stan de lege lata oraz
postulaty de lege ferenda. Warszawa: Wydawnictwo Instytutu Wymiaru Sprawiedliwosci.

¥ See https://www.tkkbs.sk/view.php?cisloclanku=20200522028 [accessed: 10.06.2020].

4 See https://www.tkkbs.sk/view.php?cisloclanku=20200525046 [accessed: 10.06.2020].

41 See https://slovenskydohovorzarodinu.sk/clanky/dokedy-budeme-toto-trpiet-ziadame-o-verejne-
ospravedlnenie/ [accessed: 07.09.2020].






Teka Komisji Prawniczej PAN Oddzial w Lublinie, vol. XV, 2022, no. 1, pp. 215-225
https://doi.org/10.32084/tkp.4467

CONSTITUTIONAL FOUNDATIONS OF THE MARKET
ECONOMY. ADMINISTRATIVE LAW ISSUES
OF ECONOMIC FREEDOM

Dr. habil. Henryk Nowicki, University Professor

Department of Environmental Protection Law and Public Economic Law,
Faculty of Law and Administration, Nicolaus Copernicus University in Torun, Poland
e-mail: henryk-nowicki@wp.pl; https://orcid.org/0000-0003-0392-2433

Dr. Krzysztof Kucharski

Department of Environmental Protection Law and Public Economic Law,
Faculty of Law and Administration, Nicolaus Copernicus University in Torun, Poland
e-mail: krzysztofkucharski@umk.pl; https://orcid.org/0000-0003-0528-3962
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INTRODUCTION

When defining the economic system of the Republic of Poland, the consti-
tutional legislator indicated, infer alia, freedom of economic activity as one of
the basic principles of that system. Alongside this principle lie several others,
but freedom is of fundamental importance also with respect to them. Thus, for
instance, private property can be fully functioning and enjoyed only by entities
which are free within the meaning of the legal system.! The remaining principles

! Article 1(4) of the Act of 29 December 1989 on amending the Constitution of the People’s
Republic of Poland (Journal of Laws No. 75, item 444), the existing provisions of the Constitu-
tion were amended, introducing new content to Article 6: The Republic of Poland guarantees
freedom of economic activity regardless of the form of ownership; restriction of this freedom
may be effected only by statute.
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of the Polish economic system, for the functioning of which the freedom of enti-
ties constituting that system is indispensable, should be understood in a similar
light. However, freedom, in this case understood as the freedom to undertake
and carry out economic activity, is not an unlimited principle. The first limita-
tion stems from the principle of a democratic state of law, which indicates the
primacy of legal norms and the obligation of entities undertaking and conducting
business activity to abide by these norms. Thus formulated legal norms should
first of all be understood as general rules binding entrepreneurs. At the same time,
the constitutional legislator introduces a norm, pursuant to which restrictions on
economic freedom may be introduced by way of «ordinary» laws. However,
such limitations must result from the need to protect the public interest.

In the authors’ conviction, the freedom of economic activity is, without depre-
cating other constitutional components of a given economic system, in particular
private property, of fundamental significance for the functioning of the economic
system. The ownership right constitutes the object of protection of other regula-
tions of the Constitution. In turn, economic freedom has been regulated in a posi-
tive way only in Article 20 of the Constitution of the Polish Republic.? Other
regulations of the Constitution provide for the scope of its permissible limitation
(e.g. Article 22, Article 17(2)). Hence, its special role in shaping the economic
system. In market economy conditions, its correct reconstruction is a sine qua
non condition for the proper functioning of the market economy. Therefore, it
is justified to undertake research in this field. The aim of the article is to recon-
struct the freedom of economic activity in the light of theory and public law, to
which this freedom belongs in the first place. The subject of the research will
be its objective and subjective scope. In order to realise the thus defined object
of research, appropriate research methods have been adopted, which are to lead
to the achievement of correct analysis results. In the first place the dogmatic
method will be applied. Based on this method, the norms of public law, mainly of
a material legal nature, will be analysed. To the extent required for the fulfilment
of the aim of research undertaken in the article, the historical-legal method has
been used. However, owing to numerous transformations of regulations, as well
as of the socio-economic sphere, the historical-legal analysis indicates universal
features of economic freedom, also in periods when it was not directly expressed
in the system of law.

1. CONSTITUTIONAL DEFINITION OF THE ECONOMIC SYSTEM

While determining the political system of the Republic of Poland, the
Constitutional legislator singled out the economic system® as one of the political

2 Journal of Laws No. 78, item 483 as amended.
* Of primary importance in the scope of the analysed topic is Article 20 of the Constitution,
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foundations of the State. The constitutionally determined economic system is
a consequence of the previously adopted model of the market economy based
on the principle of freedom of economic activity. The adopted solutions were in
essence a return to the functioning of the economic system in the interwar pe-
riod, which was founded on the principles of a market economy with particular
emphasis on the principle of economic freedom and protection of property rights.
Notwithstanding the fact that the provisions of the Constitution of 1921 referred
only in a very general way to the foundations of the economic system,* its de-
velopment was provided for by the provisions of the Industrial Law.’ Pursuant
to the disposition of Article 3 of the Industrial Law, the conduct of economic
activity was free and allowed to everyone, and limitations to this freedom could
stem only from statutory provisions. Therefore, already in that period, the over-
riding value of the economic system was the principle of freedom, the restriction
of which could take place only in cases specified in statutory provisions. With
the change of the political system in the second half of the 1940s, solutions char-
acteristic of a centrally planned economy were adopted, with state ownership
of entities undertaking and conducting economic activity being dominant.® In
that economic system the principle of freedom was abandoned in favour of the
broadly understood regulatory function of the state, the restriction of ownership
rights through nationalization processes and the domination of economic activity
carried out by the state in the form of state-owned enterprises. It was not until the
reforms of 1981-19827 and the reforms of 19888 that the legal foundations of the
economic system proper to the market economy, for which freedom is a funda-
mental value, were gradually restored [Szydto 2005, 11f].

in the text we will also refer to other provisions of the Constitution that relate to the analysed
research problem.

* Act of 17 March 1921, the Constitution of the Republic of Poland, Journal of Laws No. 44,
item 267, particularly the provisions of Article 3 (statutory definition of duties), Article 99 (pro-
tection of the right to property) and Article 101 (freedom of choice of gainful occupation).

3 Regulation the President of the Republic of Poland of 7 June 1927 on Industrial Law, Journal
of Laws No. 53, item 468 as amended.

¢ See the provisions of the decree of 1 October 1947 on the Planned National Economy, Journal
of Laws No. 64, item 373 and the decree of 26 October 1950 on State Enterprises (original text
Journal of Laws No. 49, item 439).

7 Acts reforming the economic system include: Act of 25 September 1981 on State Enterprises
(original text Journal of Laws No. 24, item 122); Act of 26 February 1982 on Social and Eco-
nomic Planning (original text Journal of Laws No. 7, item 51) and Act of 26 February 1982, the
Banking Law (Journal of Laws No. 7, item 56).

8 The first legal act to be mentioned is the Act of 23 December 1988 on Economic Activity
(original text Journal of Laws No. 41, item 324).
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2. JURIDICAL CONSTRUCTION OF THE FREEDOM
OF ECONOMIC ACTIVITY

The subjective substrate of the constitutional principle of freedom of econom-
ic activity is an open category. It covers all entities known to the system of Polish
law. Therefore, they include natural persons, legal persons, and so-called enti-
ties without corporate status. However, the above determination does not limit
the field of discussion regarding at least two issues. The first one, necessitating
elaboration in the context of the subjective substrate, is the problem of the posi-
tive participation of public entities freely undertaking and performing economic
activity.

State subjectivity in the sphere of economic activity is identified with the State
Treasury and its organizational units. The State Treasury, as a public legal person
of a special kind, constitutes the material and organizational basis for undertak-
ing economic activity by the state [Radwanski 2007, 190-92]. However, there is
no legal possibility for the State Treasury to undertake economic activity directly.
Admittedly, systemic regulations, including the Constitution of the Republic of
Poland itself, do not expressly stipulate the above prohibition, but the legal sta-
tus and systemic position speak in favour of denying the State Treasury legal
capacity in the sphere of the direct undertaking and performance of economic
activity. The above view has its basis in Article 218 of the Constitution, which
indicates the need for statutory definition of the organization of the Treasury and
the manner of management of Treasury assets. Therefore, the legislator currently
defines the issues related to the conduct of Treasury business activity in the acts
in question.” On the other hand, there are no doubts about the legally permissible
possibility of the undertaking and carrying out of economic activity by state en-
terprises, the so-called state companies and other state legal persons established
to manage the property of the Treasury.!” For the purposes of this article, fol-
lowing a functional and subjective criterion, the group of the above-mentioned
entities will be referred to using the working term [Jakimowicz 2013, 51] — state
enterprises.'! The entities indicated above base their legal capacity in the sphere
of economic activity on constitutional grounds other than economic freedom.

% See e.g. Act of 19 October 1991 on the Management of Agricultural Property of the State
Treasury (Journal of Laws of 2020, item 2243); Act of 16 December 2016 on the Principles
of State Property Management (Journal of Laws of 2020, item 735); also Act of 25 September
1981 on State Enterprises (Journal of Laws of 2020, item 1644 as amended).

19 The topic of economic activity of local government units was intentionally omitted in the
article. The scope of this issue, due to its complexity requires a separate study. It should be
emphasized, however, that some issues raised in the question of the subject and object scope of
freedom of economic activity will also refer to the subject matter excluded from the study.

' More broadly see Grzegorczyk 2012, 15ff.
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The constitutional basis for undertaking economic activity by public enter-
prises is primarily Article 2 and 20 of the Constitution of the Republic of Poland.
In the case of public enterprises established on the basis of state property, such
basis will also be Article 218 of the Constitution. The norm contained in the
above provisions indicates the need to take into account social justice in the
state’s activities and, in the dimension of a market economy, the need to realize
the objectives of social policy. Therefore, the state is responsible for shaping the
social order, including the economic dimension. The undertaking of economic
activity by public enterprises is one of the direct forms of the state’s influence
on the social order [Ogonowski 2012, 223]. The engaging in economic activity
by public enterprises is of a purely instrumental nature and serves the effective
implementation of tasks arising from Article 2 and 20 of the Constitution. This
represents a signum specificum of economic activity undertaken by public enter-
prises. It results from the fact that the basic aim of undertaking economic activity,
in the case of entrepreneurs other than public ones, is profit-oriented.

Another systemic basis for undertaking economic activity by public enter-
prises is the principle of subsidiarity. The said principle has not been explicitly
articulated in the provisions of the Constitution. An expressis verbis reference
to this principle is found in the preamble to the Constitution. Regardless of the
discrepancies in the assessment of the legal nature of the preamble, it should be
stated that the entire constitutional regulation rests on this principle. According
to the principle of subsidiarity, the state should undertake tasks that exceed the
realization capabilities of smaller organizational communities. Subsidiarity di-
rects the activity of public enterprises towards types of economic activity which
for organizational and economic reasons are not of interest to other entrepreneurs
[Szydto 2004, 58-59].

The constitutional grounds for the participation of public entrepreneurs in the
market economy may also be sought in the institution of legal monopoly [ibid.,
59-61]. Legal monopoly implies a situation in which on the relevant market, eco-
nomic activity of a given type is carried out by only one entrepreneur. The notion
of monopoly is not reserved in terms of entities exclusively for public entrepre-
neurs. It may also be established for the benefit of a private entity [Strzyczkowski
2009, 269]. According to the requirements of the Polish Constitution, the estab-
lishment of a monopoly is effected by way of a statute.'? In view of the fact that
a monopoly by its very nature leads to the restriction of economic freedom, its
introduction should be interpreted in the light of Article 22. The establishment
of a legal monopoly will thus enjoy the presumption of constitutionality, if not
only the formal and legal requirement for its introduction, but also the material

12 Article 216(3) of the Constitution of the Republic of Poland, the establishment of a state mo-
nopoly of a commercial nature must take into account the requirements set out in this respect by
the provisions of Article 37 of the Treaty on the Functioning of the European Union (O.J. 2004,
No. 90, item 864.2 as amended).
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and legal requirement in the form of an important public interest, is met. In turn,
the notion of an important public interest should be interpreted in the light of
the material and legal premises for delimitation indicated in Article 31(3) of the
Constitution of the Republic of Poland, as well as the principle of proportionality
of interference in constitutionally protected rights and freedoms. '

Public enterprises undertake economic activity in sectors deemed to be stra-
tegic, often of an infrastructural nature, e.g. the power industry, telecommunica-
tions. The prerequisites for recognizing a given type of activity as crucial for the
state include: special significance for the economic interests of the state, and sig-
nificant impact on the stability and security of the infrastructure necessary for the
proper functioning of the economy. The types of economic activity recognized
as strategic are based on a relatively stable catalogue. The number of entities
performing strategic activity may change, depending on the needs for imple-
mentation.'* In countries with market economies, there is a visible reduction in
the participation of public entrepreneurs in economic activity.' It is a continu-
ous and dynamic process, which formerly expressed itself in the phenomenon
of ownership transformations, and nowadays in the privatization of performing
public tasks.

The second issue which arises in the light of the subjective scope of the con-
stitutional principle of freedom of economic activity is the possibility for collec-
tive entities to invoke the freedom in question, particularly in the context of the
source of the origin of that freedom. Economic freedom, in fact, derives from
an inherent and inalienable natural right, which is the personal freedom of an
individual. The personal freedom of the individual is in turn rooted in human
dignity [Chmaj 2002, 73ff]. Free will is therefore a fundamental prerequisite for
the choice to take up and pursue an economic activity.

The origin of freedom of economic activity as a value rooted in human dig-
nity is most fully exposed in the case of natural persons taking up and pursuing an
economic activity [Powatowski 2008, 39]. It seems, however, that the view that
the remaining legal entities, i.e. legal persons and the so-called entities without
corporate personality, are not beneficiaries of the freedom of economic activity!®
in the legal sense is too far-reaching. The dignity of the human person, as the
source of economic freedom, is not completely lost in the case of conducting
economic activity in the above-mentioned forms. In the case of these entities, the
legal-natural element results from the fact that these entities are created by indi-
viduals who are entitled to inalienable dignity. Thus, the source of the freedom of
economic activity of legal persons and entities without corporate personality is

13 More broadly on this subject see Zakolska 2011.

14 See the Act of 16 December 2016 on the Principles of State Property Management, Journal
of Laws of 2020, item 735.

15 The basis for such state action is the provision of Article 218 of the Constitution.

16 Cf. e.g. Szydto 2005, 9-10.
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the dignity of the individuals constituting those entities (a derivative source). The
acknowledgement that private law entities undertaking economic activity are en-
titled to economic freedom derived from the individuals constituting them is also
supported by the acknowledgement of these entities as social creations within the
so-called realist theory [Zoll 1931, 163ff]. It is also assumed in the literature that
private law entities are entitled to public subjective rights [Jakimowicz 1999, 43],
which encompass the freedom of economic activity.

The second problematic issue within the juridical construction of the freedom
of economic activity is its material scope, which determines the limits of self-
realization of entitled entities. The material scope of economic freedom includes
a bundle of entitlements the exercise of which gives rise to the freedom to engage
in, exercise, and terminate economic activity [Waligorski 1998, 88]. It is there-
fore important to emphasize that freedom of economic activity includes subjec-
tive self-realization in the full scope of economic activity. The obligation to take
this into account lies both with the legislator and with the authorities applying the
law. The organs of economic administration within the framework of operative
interpretation should be guided by topoi of interpretation, which lead to the reali-
zation of the freedom of economic activity both at the stage of its commencement
and execution, as well as its termination. Two interpretation rules, in dubio pro
libertate and exceptiones non sunt extendendae, are fundamental in this respect.
Correct application of these rules of interpretation of the norms regulating eco-
nomic activity leads to practical implementation of the constitutional principle of
freedom of economic activity and its subjective elements.

The consideration by the legislator, as well as by the economic administration
bodies, of the subjective scope of economic activity at the stage of undertaking,
performing, as well as terminating economic activity, results from two basic the-
oretical and legal assumptions. Firstly, freedom of economic activity constitutes
a category of public subjective rights of a negative nature. On the one hand, the
legislator is, therefore, obliged to refrain from adopting detailed solutions within
the subject scope, which would lead to limiting the freedom in question beyond
the delimitation standard determined by Article 22 and 31(3) of the Constitution
of the Republic of Poland. On the other hand, entrepreneurs who are entitled to
certain rights within the subjective scope have a claim to their protection. The
content of the claim is the demand for exercising the right within the subjective
scope of the freedom of economic activity in a specific shape determined by the
legal regulations. The claim in question may have either a substantive or proce-
dural character [Opatek 1957, 20]. The nature of the claim is determined by the
type of norm from which the claims arise. This therefore strengthens the legal
position of the entitled entrepreneur with regard to the realization of the subjec-
tive scope [Tomaszewska 2012, 113].

The second theoretical and legal assumption which influences the activity
of the legislator, as well as the bodies applying the law, primarily the bodies of
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economic administration, is the assumption that the freedom of economic activ-
ity is a principle of law. A principle of law should be treated as a legally binding
constitutional norm, which has been recognized as being of particular social im-
portance, as it expresses fundamental values [Zielinski 1997, 68]. In the context
of the above, the legislator is obliged to shape the subjective scope of the freedom
of economic activity in a manner leading to the realization of the freedom in
question. In turn, the bodies interpreting the law are obliged to interpret the pro-
visions shaping the subjective scope in accordance with the interpretation topoi
referred to above. Only the synergy of actions of the legislator and the bodies
applying the law may positively affect the materialization of the subjective scope
of the freedom of economic activity.

The material scope of the freedom of economic activity includes, inter alia,
elements such as the freedom to choose the organizational and legal form of
economic activity undertaken, the freedom to compete, to invest, to set prices,
to conclude contracts, to advertise.!” A comprehensive definition of the material
scope exceeds the analytical efforts of academia and is not practically relevant
[Kotacz 2008, 81]. This results from the diverse nature of business endeavours.
Depending on the type of economic activity, entrepreneurs take a number of ac-
tions resulting from its nature, based on individual entitlements. Consequently,
one can speak only of a certain general construction of the subjective scope,
which in concreto is supplemented by further powers. It should also be noted
that today we are dealing with new types of economic activity which do not fol-
low the traditional division into service or production activities. The dynamics of
economic reality therefore exceeds the regulatory possibilities of the legislator in
the framework of defining the material scope of the freedom of economic activ-
ity. In such cases, the entrepreneur will be entitled to directly invoke the freedom
of economic activity as a general principle of law, even if the material scope in
relation to a certain type of economic activity has not been regulated.

The substrate of the objective scope is not of an absolute nature. Exercise
of the subjective rights always takes place in compliance with the conditions
provided for by law. The limitation of the subjective scope constitutes a restric-
tion of economic freedom mainly at the stage of undertaking, execution, and
termination of activity by an entrepreneur. Such limitations are not of a general
nature.'® They apply only to those entrepreneurs who exercise particular rights.
Restrictions take place owing to the characteristics of the entity conducting busi-
ness activity, e.g. freedom of competition has been restricted by the requirement
to obtain the consent of the President of the Office of Competition and Consumer

17 Cf. Kotacz 2008, 80.

18 An exception in this respect is the undertaking and conduct of economic activity prohibited
by statute, in accordance with the disposition of Article 42 of the Constitution. Criminal law
provisions qualifying a given type of economic activity as prohibited restrict economic freedom
in this respect.
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Protection for concentrations between entrepreneurs who achieved a certain an-
nual turnover in the year preceding the intention to merge. Restrictions are also
of a material nature owing to the type of business activity pursued, e.g. restriction
of the freedom to choose the organizational and legal form for banking or insur-
ance activities.

Within the scope of each of the juridical features of freedom of economic ac-
tivity, there are basic elements without which the given feature cannot exist, and
additional elements which may be modified by the legislator without affecting
the essence of the given feature.'” Modification of features that are substantively
irrelevant may be effected only by means of a law and only for reasons of impor-
tant public interest. It is also necessary to take into account the principle of pro-
portionality of interference in constitutional protected freedoms. Pointing to the
Constitution as the basic legal act serving as the basis for the protection of eco-
nomic freedom, reference should also be made to the provisions regulating the
legal grounds for the introduction of one of the states of emergency.?’ Statutory
provisions introducing one of the states of emergency may introduce limitations
to human and civil liberties and rights during the duration of particular states of
emergency. In connection with the above limitations of freedoms and rights, the
act introducing a state of emergency may define the grounds, scope, and princi-
ples of compensation for property losses, which may be directed, among others,
to entrepreneurs. Among the prerequisites for the introduction of a state of emer-
gency, the constitutional legislator points to identical prerequisites that have been
included in the provision constituting the basis for restricting economic freedom
(Article 22 of the Constitution) and in the provisions constituting the basis for
restricting rights and freedoms (Article 31(3) of the Constitution).

CONCLUSIONS

The adoption by the legislator of the constitutional freedom of economic ac-
tivity as an element of the adopted economic system, in the light of the above
considerations, permits the formulation of the following conclusions:

1) Freedom to conduct an economic activity is a value rooted in human dig-
nity and applies to natural persons and other legal forms in which natural persons
take up and pursue an economic activity.

2) Freedom of economic activity, which is an element of human freedom,
must be qualified as a principle of law.

3) Freedom of economic activity constitutes a category of public subjective
rights.

19 Cf. judgment of the Constitutional Tribunal of 12 January 2000, ref. no. P. 11/98, “Orzecznictwo
Trybunatu Konstytucyjnego. Zbior urzedowy” 2001, No. 1, item 3.
2 Provisions of Chapter XI of the Constitution.
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4) The restriction of the freedom of economic activity indicated in the provi-
sion of Article 22 of the Constitution must take into account the dispositions of
Article 31(3) and Article 32(2) of the Constitution. Economic freedom is also
a value which anchors the legal system, both horizontally and vertically. It fol-
lows from the above that the freedom in question is one of the key issues in the
area of public economic law. It is one of, if not the most important of, the cat-
egories of this discipline of law. Consequently, research in this area is a constant
element of analytical efforts. The evaluation of research results should provide
a basis for the legislator in making laws, and for the bodies applying the law
with guidelines on decoding the content of economic freedom during operative
interpretation.

It should be borne in mind, however, that the correctness of the realisation of
assumptions concerning the constitutional freedom of economic activity remains
in the hands of the ordinary legislature. Numerous regulations of positive law, in
particular in the scope of substantive law, influence the realisation of the freedom
in question «in action». Strengthening economic freedom in the system of law
is a fundamental obligation of the legislator and the bodies applying the law.
However, there is still a noticeable tendency to adopt detailed solutions, which
take as their point of reference Article 22 of the Constitution, i.e. the scope of
delimitation of economic freedom, rather than Article 20, which provides for
freedom in a positive manner. In this context, it should be stressed that economic
freedom is not a right given unconditionally. Without proper care for the level of
its detailed regulation, it will remain a value only «in books».
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Abstract. The appearance in print in 2016 of an unknown manuscript of the notes of Blessed
Bishop Hryhoriy Khomyshyn, a Greek Catholic ordinary of Stanyslaviv, aroused enormous in-
terest in various academic and church circles. The materials contained in the document provide
a lot of new information about the Greek Catholic Church in the Second Polish Republic, the
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by the author in the document.
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1. DISCOVERY OF THE UNKNOWN NOTES OF BLESSED BISHOP
HRYHORIY KHOMYSHYN

The publication of an unknown manuscript of Blessed Bishop Hryhoriy
Khomyshyn', a Greek Catholic ordinary of Stanyslaviv, entitled “Two
Kingdoms” [Petechatyj and Osadczy 2016, 400] caused considerable agita-
tion in the public discourse space. The book appeared in the publishing se-
ries the Ucrainicum Library of the Centre for East European Research of the
Ucrainicum Centre of the Catholic University of Lublin.?

* The article is a part of the project funded by the Ministry of Education and Science, Republic
of Poland, “Regional Initiative of Excellence” in 2019-2022, 028/RID/2018/19, the amount of
funding: 11 742 500 PLN.

! Bishop Hryhoriy Khomyshyn (1867-1945), ordinary of the Greek Catholic diocese of
Stanyslaviv, blessed of the Catholic Church, martyr for the faith. More biographical information
on the bishop’s life and activities can be found later in this article. See also: Kubasik 2020.

2 Publications from the series the Ucrainicum Library appear at the Centre for East European
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The very presentation of the publication, which took place on 12 September
2016 in the Lviv Metropolitan Curia, caused great emotions and agitation.?
The fact that one of the co-editors of the publication suffered the consequenc-
es related to his involvement in the work on the preparation and printing of the
book is an eloquent testimony to the presence of extra-substantive reactions in
the situation that arose around the edition of the valuable source for the history
of the Church.*

The agitation and emotions associated with the printing of the unknown
document can be partially understood due to the circumstances of the pub-
lication of the text and its content. It should be noted that the document was
written by the hierarch of the Church revered as the blessed of the Catholic
Church, in the case of whom all formal procedures had been carried out, that
is the entire epistolary output of the candidate for canonisation had been ana-
lysed. The manuscript of the “Two Kingdoms” appeared 15 years after the
bishop’s beatification and had been unknown to the researchers of the bishop’s
legacy. The content of the document also made a great impression, especially
the part of it where the author analyses the activities of Archbishop Andrey
Sheptytsky, the Greek Catholic Metropolitan of Lviv® as well as the bishop’s
attitude to the phenomenon of Ukrainian nationalism.

Research of the Ucrainicum Centre of the Faculty of Theology of the Catholic University of
Lublin. See Osadczy 2018b, 149.

* Information on this subject appeared in the Polish media, and had wide repercussions in social
life in Poland. More on this topic: Lviv: a row over the promotion of Bishop Khomyshyn’s dia-
ries. Insults hurled at a Polish bishop, https://kresy.pl/wydarzenia/lwow-awantura-na-promoc;ji-
pamietnikow-bpa-chomyszyna-polski-biskup-obrzucony-obelgami/ [accessed: 27.02.2021].

+ After the book “Two Kingdoms” appeared in print, Father Thor Pefechatyj was dismissed
from the post of editor-in-chief of the diocesan journal of the Ivano-Frankivsk metropolis
“Nowa Zorja” and dismissed from the function of director of the publishing house of the same
name. He was even threatened with a church court, about which he himself wrote in a letter to
the Catholic archbishops in Ukraine and the apostolic nuncio in that country, mentioning the
“planned court case” against him and the “restoration in the Ukrainian Greek Catholic Church
of the medieval methods of fighting the dissimilarity of views when the innocent were judged
on the basis of hatred and blind revenge, and books were burned at the stake.” See: List otwarty
ojca Thora Petgchatego — Redaktora i wydawcy wspomnien bi. Grzegorza Chomyszyna, https://
kresy.pl/wydarzenia/list-otwarty-ojca-ihora-pelehatyjego-redaktora-i-wydawcy-wspomnien-
bl-grzegorza-chomyszyna/ [accessed: 27.02. 2021]. See Osadczy 2017, 429-30.

5 Archbishop Andrey Sheptytsky, Order of Saint Basil the Great (1865—1944), the Greek Catho-
lic metropolitan in Lviv, Servant of God. Born in an aristocratic family, grandson of A. Fredro,
a clergyman, he devoted himself to work for the Greek Catholic Church. In 1888 he started his
novitiate at Fathers Basilians in Dobromil. As a Basilian monk, he was educated in theology,
philosophy, and law, he was promoted to an archimandrite, and in 1892 he was ordained a priest.
In 1899 he was appointed the bishop of Stanyslaviv, and in 1900 he became the archbishop and
metropolitan of Lviv. Combining the clerical function with political responsibility for the social
life of the Ruthenian population, he contributed to raising the status of the Lviv Archdiocese
and the entire Greek Catholic Church. In 1908 he was granted the authority of former Kiev
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The fate of the manuscript was related by Father Ihor Petechatyj,® a priest
of the diocese of Ivano-Frankivsk (Stanyslaviv),” who edited the Ukrainian

metropolitans by St. Pope Pius X, which largely influenced his further pastoral activity. Striving
to convert Russia by spreading the ecclesiastical union on its territory, he constantly followed
the way of unifying the religious life of Galician Uniates in the spirit of regaining the original
ritual purity, following the tradition of the Orthodox Church. He contributed to the development
of monastic life in the Greek Catholic Church and the expansion of educational structures. Dur-
ing the intensification of the Polish-Ruthenian confrontation in Galicia, he acted as the political
leader of the Ruthenians. During First World War, in 1914, he was interned by the Russian oc-
cupation authorities for his political activities aimed at disintegrating Russia. At the same time,
he wrote a submissive letter to the Tsar, hoping for the possibility of carrying out missionary
work in Russia. After the revolution of 1917, he was released from exile, and while in Russia,
he led to the formation of the structures of the Greek Catholic Church there. He was hostile
towards the sovereignty of the Polish state over the territories of former Eastern Galicia. Dur-
ing his stay in the Holy See, European countries and in America, he acted as an advocate of the
independence of Ukraine. He could return to Poland after submitting a declaration of loyalty. As
a shepherd of the Greek Catholic Church in Eastern Lesser Poland, he contributed significantly
to the expansion of its assets, development of Catholic organisations and the press. Along with
this, he downplayed the phenomenon of nationalism spreading among the Ukrainian popula-
tion, during his pontificate a significant number of priests collaborated with nationalist militias.
Several acts of public condemnation of acts of political terror did not translate into consistent
activities directed against radicalism and extreme nationalism. During the German aggression
against the USSR in 1941, he expressed his support for the occupiers, counting on the possibil-
ity of carrying out missions in the conquered Soviet territories. He wrote a congratulatory letter
to A. Hitler after the Germans seized Kiev in July 1941. He supported the so-called Ukrainian
government proclaimed by Bandera’s faction of the Organisation of Ukrainian Nationalists.
He expressed his support for the formation of the 14th SS Galizien division from Ukrainians.
He did not condemn the genocide of Poles committed by nationalist militias, as requested by
Archbishop Bolestaw Twardowski, the Roman Catholic metropolitan of Lviv. Together with
this, he contributed to the rescue of about 150 Jews, placing them in Uniate monasteries. By
himself he maned hierarchs in the occupied territories of the USSR, which caused reservations
on the part of the Vatican. He welcomed the entry of the Red Army into Eastern Lesser Poland
and on this occasion, he sent a congratulatory letter to J. Stalin. He hoped that the annexation
of Lesser Poland would favour the Uniate mission in the rest of the Soviet state. He died on
1 November 1944 in Lviv. The funeral was attended by Soviet soldiers. He rested in the crypt
of the Cathedral of St. Jura. The beatification process of Archbishop Sheptytsky has aroused
considerable controversy. The primate of Poland, Stefan Wyszynski, twice vetoed the beatifi-
cation proceedings. Despite his involvement in saving Jews, he was not included among the
Righteous Among the Nations due to his collaboration with the Nazis. In 2015, Pope Francis
recognised the heroic virtues of the Servant of God A. Sheptytsky [Krasowski 1996, 279-89;
Osadczy 2019a, 763—79; Kubasik 1999; Osadczy 2019b, 126-57].

¢ Father Thor Petechatyj, a Greek Catholic priest of the Ivano-Frankivsk (Stanyslaviv) diocese,
editor of the “Nowa Zoria” journal and director of the diocesan publishing house, dismissed in
2016 after the publication of the book “Two Kingdoms.” Postulator of the beatification process
of Blessed Bishop Hryhoriy Khomyshyn. Populariser and publisher of Bishop Khomyshyn’s
works [Osadczy 2017, 427-32].

7 The Stanyslaviv diocese of the Greek Catholic Church was established in 1885 by the bull of
Pope Leo XIII De universo Dominico. The first bishop was Bishop Julian Pelesz. The new diocese
was separated from the territory of the Greek Catholic Archdiocese of Lviv [Osadczy 1999, 40].
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text and assisted in rewriting and preparing the document for printing. The
depositary of the document who led to its printing was Father Doroteusz
Szymczij, Order of Saint Basil the Great,® one of the oldest clergymen in the
Ukrainian Greek Catholic Church. When he was over 100 years old, he began
to solicit the publication of the manuscript of the blessed martyr bishop, ask-
ing Father Petechatyj for help in this matter. He revealed to him the fate of the
document, the secrets of its miraculous salvation and survival.

After a stormy reaction to the publication of Bishop Khomyshyn’s book
in the Ukrainian Greek Catholic Church and the repression against the priest
who led to the publication of the manuscript in print, as well as allegations
of the possibility of falsification of the document, Father Szymczij prepared
an explanation about the fate of the document. A photocopy of this confirma-
tion was included in the Polish edition of the book “Two Kingdoms.” The
Basilian stated that he kept the manuscript at the request of his religious con-
frere, Bishop Sofronius Dmyterka, Order of Saint Basil the Great,” the ordi-

8 Father Doroteusz Szymczij, Order of Saint Basil the Great (1915-2016), as a boy, from 1928
he studied at the Basilian monastery in Buczacz at the Mission Institute. In 1932, he joined the
Order of Basilian Fathers in Krechéw, and in 1937 he took perpetual vows in the monastery
in Dobromil. He began his theological studies on 1 September 1939 in the monastery in Lav-
rov, continued in Olomouc and at the Charles University in Prague. In 1942 he was ordained
a priest. Until 1946, he worked as a catechist in a junior high school in Krystynopol and was
the administrator of the parish in Wielkie Mosty. After the liquidation of the Uniate Church in
1946, he left for Slovakia, and then moved to Brazil, where he worked with the Uniate popula-
tion until 1961. Transferred to Argentina, he worked there until 1985, serving in 1970-1979 as
a provincial of the vice-province of the Immaculate Conception of the Blessed Virgin Mary.
Later, he was transferred to Rome in 1985 and looked after the students of St. Jehoshaphat Col-
lege. In connection with the legalisation of the Greek Catholic Church in Ukraine, from 1992,
he continued his work on the spiritual formation of alumni at the seminary in Ivano-Frankivsk
(Stanyslaviv) and Buczacz. Until his death, he stayed in the monastery in Buczacz, where he
had begun his spiritual formation in his childhood. He was the author of over 20 books [Grim
2015, 32-34].

° Bishop Sofroniusz Dmyterko, Order of Saint Basil the Great (1917-2008), ordinary of
Stanyslaviv (Ivano-Frankivsk). He came from a family of a Greek Catholic clergyman. In 1932
he started the novitiate at Fathers Basilians in Krechow near Zétkiew. During the war he was
in the territory of Bohemia, and there he was ordained a priest in Prague in 1942. Persecuted
by the Nazi authorities, he was sent to Moravia to a coal mine. After 1943, he worked in the
Basilian monasteries in Pogon, Hoszow and Buczacz. In the years 1944—1954 he was serving
a sentence for the so-called “Anti-Soviet activity.” Then he worked as an illegal priest in the
Podkarpacie region of the USSR. In 1968 he was consecrated bishop when acting underground.
For his religious activities, he was again sentenced to 2 years in prison in 1974. Being employed
as a worker, e.g. as a stoker, Bishop Dmyterko was active in the underground pastoral ministry,
he catechised young people. He ordained 65 priests in secret. On 16 January 1991, he received
confirmation of the bishop’s dignity as a legal hierarch from Pope John Paul II and was of-
ficially nominated the bishop of Ivano-Frankivsk (Stanyslaviv). Due to his illness, he resigned
from his office in 1997. In his pastoral work he closely cooperated with the Latin Church and
was an ardent supporter of Polish-Ukrainian reconciliation [Osadczy 2009, 103].
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nary of Ivano-Frankivsk (Stanyslaviv). According to the bishop’s account, for
many years the custodian of the manuscript was Sister Bonifacja Horbianska,
a sister servant who in the 1940s worked in Stanyslaviv in the residence of
Bishop Khomyshyn and witnessed his arrest by MGB officers.!’ According
to her words, some of the bishop’s documents were burned in the courtyard
of the residence. She managed to extract the manuscript from the burning
fire and kept it until the legalisation of the Greek Catholic Church. She hand-
ed the document to the bishop ordinary, who at the end of his life gave the
valuable manuscript to Father Szymczij. The monk further explained: “[...]
in the month of September 2013, feeling my impotence, I familiarised my
clerical pupil, professional Catholic editor, Father Ihor Petachatyj from Ivano-
Frankivsk, with the content of this manuscript, so that he examined and organ-
ised it. He made exact copies of all the pages and photographed them all. Then
Father Thor typed the text on the computer and asked me to review it, which
I slowly did. I thank the Sacred Heart of Jesus that the testament of Blessed
Hryhoriy was executed and that this very valuable script is finally printed, and
Greek Catholics and all people interested can finally read it” [Petechatyj and
Osadczy 2017, 424-25].

Currently, the document is stored in the Archives of the “Nasza Przeszlo$¢”
journal, about which Father Pelechatyj wrote in an open letter to the hier-
archs: “During the presentation [of the book “Two Kingdoms” — W.O.], bish-
op Marian Buczek said that the manuscript of the book “Two Kingdoms” by
Bishop Khomyshyn was deposited in the archives of the important historical
journal “Nasza Przesztos¢” in Krakow at the end of June this year [2016 —
W.0.], its authenticity has been confirmed by experts and any interested re-
searcher can read it in the presence of the depositary.!!

2. DOCUMENT DESCRIPTION

The document, which caused such a stir and emotions, impresses with its
appearance, which is a kind of metaphor for the majesty and suffering of the
author of the notes, martyr for faith, Blessed Bishop Hryhoriy Khomyshyn.
A fairly bulky tome consists of loose sheets covered with two hard dark brown
covers and tied with two black linen ropes passing through the covers. The
edges of the cover and the margins of the pages are burned, but the text itself
has not experienced any damage. On the inside of the cover in the lower left-
hand corner there is an embossed oval stamp of purple colour, 2x3 cm with the

10" Russian: Ministerstwo Gosudarstwiennoj Biezopasnosti, the Ministry of State Security
(1946-1953, continuation of the NKVD) [Dzwonkowski 1998, 18].

' See List otwarty dotyczqcey ksigzki ,,Dwa krélestwa” Hryhorija Chomyszyna, http://www.
mysl-polska.pl/1075 [accessed: 27.02.2021].
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inscription “M. Lozowski bookbinder from Stanyslaviv”’ [Petechatyj 2017,
31-32].

The text is written in blue ink on rigid, slightly yellowed sheets, 340x210
mm in size and takes up 2/3 of the paper’s surface. The margin on the left side
is free from entries and is intended for author’s notes and details. The pages
are numbered in the upper left corner of the sheet [ibid., 32]. The manuscript
begins on page 55 and ends on page 508. However, the first 54 pages are miss-
ing. Most likely, they burned down while the bishop’s documents were being
burned.

The name “Two Kingdoms” comes from the author. The text shows that
this text is a continuation of the work “Two Kingdoms,” which was prepared
before the Second World War. Bishop Khomyshyn mentions that this is the
fifth part of this work, so the previous four must have appeared earlier, but
their fate is unknown [Pelechatyj and Osadczy 2017, 416]. On the basis of
the text of the manuscript, we can approximately recreate the concept of the
previous parts of the work. Most likely, the inspiration for choosing the title
of the work was St. Augustine’s work “The City of God.”'? This hypothesis is
also confirmed by the confrontation of the service to the world and the Lord,
which appears on the basis of the assessment of Metropolitan A. Sheptytsky’s
activities — and the service to the Lord [ibid., 416]. In the text of the notes
there is a mention of the second part of “Two Kingdoms,” which referred to
renunciation, asceticism, as one of the features of the Kingdom of God [ibid.,
402, 372]. In the fourth part of the book, as mentioned in the text of the manu-
script, there would be reflections on attacks on priests, insults experienced by
the bishop himself [ibid., 395]. This part also included the author’s comments
on the celibacy of priests in the Greek Catholic Church [ibid., 374—75]. There
is no information on the content of other parts of the lost work. However, it
can be concluded that they contained Bishop Khomyshyn’s considerations on
spirituality and ecclesiology, and focused strictly on the matters of the clergy.
This thesis is also supported by the author’s explanation at the end of the fifth
part of “Two Kingdoms” that he is continuing the work written before the
Second World War, which he intended to close in four parts, due to the “rit-
ual reform imposed” by Metropolitan A. Sheptytsky.!* In addition to matters

12 The work of St. Augustine (354-430), Bishop of Hippo, the Father of the Church “De civitate
Dei” explains the historiosophy of the history of the world through the prism of the struggle
between the “City of God” and the “Earthly City.” In the Earthly City selfishness and love of
the temporality reign, in the City of God the love of God and eternity [Stockl and Weingértner
1930, 13940, 151-51].

13 Tt concerns Archbishop Sheptytsky’s attempts to carry out a broad liturgical reform in the
Greek Catholic Church, aimed at unifying the rite in the spirit of adopting the only binding
models reflecting the spirit of the Christian East. The Congregation of Eastern Churches dealt
with the resulting polemic about the actions of the metropolitan, reserving arbitrary decisions
on ritual matters for itself. During the occupation, Archbishop Sheptytsky, lured by the vision of
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directly related to church life, this work also includes a large part of social,
historiosophical, ideological and political considerations, etc.

The author divided the text into individual parts. Due to the lack of the
beginning of the document to page 239 (more than half of the content), the
name of the first chapters of the work is unknown. The chapter entitled:
“4. Metropolitan Andrey Sheptytsky — a Byzantineist on the background
of Russophilism” starts on page 240. It can therefore be concluded that be-
fore p. 55 — the first extant page of the manuscript — there were two previous
chapters and the beginning of the third containing their titles. Chapter “5.
Phantasmagoria” begins on p. 375, then, on p. 401 a rather short chapter: “6.
The act of God”. The next chapter is “7. Restitution” beginning on p. 419. As
the ending there is a part of the text entitled “8. My justification”.

The manuscript is a handwritten text written by Bishop Khomyshyn him-
self. The document is written in the correct literary Ukrainian language with
minimal influences of Galician regionalisms. The text of the notes includes
a fragment printed in Polish containing the statements of the Stanyslaviv ordi-
nary for the Polish Catholic Agency on pp. 315-316 [Pelechatyj and Osadczy
2016, 271-74]. These are the author’s deliberations on religious, cultural and
social topics related to the person and activity of the Archbishop Sheptytsky.
The text includes the bishops’ correspondence containing the position on na-
tional and social matters, the bishops’ messages on matters important to the
author, and large passages from press articles. The entire pastoral letter of
Bishop Khomyshyn “On Byzantineism” of 23 March 1931 was incorporated
into the manuscript, which at that time caused great confusion in the Roman
Curia and Pope Pius XI’s personal discontent. At the request of Rome, the let-
ter was withdrawn as it was not timely [Kubasik 2020, 161-62].

All the mentioned additions are integrated with the bishop’s uniform and
logical deliberations, they justify the theses and present a broad background
of the discussed issue.

3. BLESSED BISHOP HRYHORIY KHOMYSHYN — THE AUTHOR
OF THE DOCUMENT

The interest that the manuscript “Two Kingdoms” aroused is primarily re-
lated to the person of its author, Blessed Bishop Hryhoriy Khomyshyn, a mar-
tyr for the faith, as well as the shepherd who at the times of performing his

missionary activity in the areas inhabited by the Orthodox population, intensified his activity to-
wards ritual unification bringing the Greek Catholic and Orthodox Churches closer together. On
19 May 1941, under the Soviet occupation, his pastoral letter “On rites” appeared, which was
publicly read only in territories under the German occupation on 21 May 1942 [Korolewskyj
2014, 404-406]. See Andrej Szeptyckyj, Lyst-Poslannia 1939—1944, Lviv 1991, p. 149-61.
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service become famous for bold and uncompromising views and was seen
already by his contemporaries as a great bishop , “[...] who shares the fate of
great men: while alive — the envy and jealousy of little people — but history
has already written the name of Bishop Khomyshyn in golden letters. A real
bishop — because he is aware of the goal.”'*

Hryhoriy Khomyshyn was bormn on 25 March 1867 in the village
Hadynkivtsi near Husiatyna in Podolia in a peasant family. He attended a jun-
ior high school in Tarnopol, after which he entered the Lviv Theological
Seminary in 1888 and studied theology at the University of Lviv. After ordi-
nation on 19 May 1893, he became a vicar at the Greek Catholic cathedral in
Stanyslaviv. As a Uniate priest, he continued his spiritual formation in Vienna
at “Augustineum.” In the capital of the Danube monarchy, he looked after the
Greek Catholic subjects of Emperor Franz Joseph who belonged to the former
Vienna parish of St. Barbara [Osadczy 2018a, 145].

After returning to Galicia, the young priest with a doctoral degree was no-
ticed by Metropolitan Andrey Sheptytsky and took the position of the rector
of the Lviv Greek Catholic seminary. However, he did not stay in Lviv for too
long, because after two years he was recognised as a good candidate for the
shepherd of the Stanyslaviv Diocese. It should be noted that it was the young-
est Uniate bishopric in Galicia, established only in 1885, and Khomyshyn
became its fourth ordinary since its founding. On 19 June 1904, the new
Stanyslaviv ordinary was consecrated by Archbishop Sheptytsky, assisted by
the Latin Archbishop of Lviv Jozef Bilczewski, the Armenian Catholic hierarch
Archbishop Jozef Teodorowicz and the Greek Catholic ordinary of Przemysl,
bishop Konstanty Czechowicz. A large field for pastoral cultivation was open-
ing up before the young 38-year-old shepherd [ibid., 146]. The territories of
the diocese, a large part of which included mountainous areas inhabited by the
Hutsul population, were distinguished in terms of religiousness by neglect, and
the Christianity of the faithful was often only nominal. When A. Sheptytsky
was the bishop of Stanyslaviv, he emphasised this in his 1900 pastoral letter
“To my beloved Hutsuls.”!* The new shepherd decided to break with the tra-
ditional system of religious life, which consisted in integrating priestly fami-
lies into the social fabric of the Ruthenian and Greek Catholic population as
a kind of enlightened elite class, burdened with family and communal obli-
gations. The clergy who inherited priesthood from generation to generation,
like crafts passed from father to son, grew into the routine of communal life.
Some priestly families had been “residing” in mountainous areas for several
hundred years. On the other hand, the bishop needed — as he himself recalled

14 See Ksigzeta Kosciola katolickiego w Polsce, Lviv 1926, card: “Ks. dr. Grzegorz Chomyszyn
grecko-katolicki biskup stanistawowski.”

15 See Twory Mytropolyta Andreja Szeptyékogo. Pastyrski postannia do duchowenstwa i wirnych
stanystawiwskoji eparchii (1899—-1904), Lviv 1935, p. 114-55.
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—an “army of missionaries” who, on the shepherd’s orders needed to undertake
work in every corner of the diocese, without having the duties of breadwinners,
to devote themselves entirely to pastoral work. That is why his move towards
celibacy of priests in the diocese was so revolutionary and shocking. This was
perceived by the national circles as a blow to national life, the destruction of the
patriarchal order sanctified by many centuries of tradition, on which the order
in Ruthenian society was based [Osadczy 2018a, 147].

In order to educate priests for the needs of the diocese in Stanyslaviv,
a theological seminary was established by the Bishop. Under his ordinance,
Uniate priests had to go on a mandatory yearlong retreat. Bishop Khomyshyn
attached great importance to the development of the activities of religious
orders and congregations, not very present at that time in the Greek Catholic
pastoral ministry. Thanks to his efforts, as well as material support, Basilians
and Basilian sisters, Redemptorists, Studite monks and nuns, sister servants,
Daughters of Charity of Saint Vincent de Paul, Sisters of Saint Joseph, Spouse
of the Blessed Virgin Mary, Myrrh-bearing Sisters joined evangelisation work
of in the land of Stanyslaviv. Thanks to the bishop’s efforts, more than 50
orphanages and nurseries, a small seminary, and a teachers’ seminary were
established in the diocese [ibid.].

Bishop Hryhoriy himself, like a good shepherd, continued to visit his flock,
preaching parish missions even in the most distant corners of the diocese. He
went on 100 two-week missions personally, and in his old age, on 25 more
accompanied by priest-assistants. In order to deepen the piety of the faithful,
as well as to shape a Christian civic and social attitude, he founded popular
magazines “Nowa Zorya” and “Pravda”, he organised over 300 parish reading
rooms “Skala” (Opoka) [ibid.].

Bishop Khomyszyn was arrested in 1945 by the NKVD as part of the de-
struction of the Greek Catholic Church. At the age of 78, he was tried in the
Lukyanov prison in Kiev. Subjected to torture, he died a martyr’s death in
a prison hospital on 28 December 1945. Until the end of his days, he kept his
peace of mind and prayed almost constantly. His resting place has remained
unknown to this day [Kubasik 2020, 111].

The hierarch, who died in the aura of sanctity, was venerated among the
faithful as a martyr shepherd. On 14 September 1995, on the personal ini-
tiative of Pope John Paul II, Bishop Sofroniusz Dmytreko, the ordinary of
Stanyslaviv (Ivano-Frankivsk) began pre-beatification proceedings to collect
materials testifying to the sanctity of late Bishop Khomyshyn. On 16 February
and 18 March 1996, the Congregation for the Causes of Saints agreed to start
the beatification process. The case of the Servant of God, G. Khomyshyn,
was prepared for the beatification ceremony on 27 June 2001 in Lviv, chaired
by Pope John Paul II, during which a group of 28 martyrs and followers of
the Greek Catholic Church were canonised. The special representative of the
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Congregation for the Causes of Saints, Mons. Roberto Sarno, who came to
Lviv in order to coordinate the beatification preparation, stated that the docu-
mentation of beatification of the Servant of God G. Khomyshyn had been
impeccably prepared, its completeness was outstanding and it did not arouse
any objections [Petechatyj 2019, 15-16].

4. THE MAIN THEMES OF THE DOCUMENT

The document, which evoked so much emotion and intrigue, concisely
and clearly presented the basic cross-section of the author’s worldview pro-
file, the directions of his pastoral activity during his tenure as the Stanyslaviv
bishop. It should be remembered here that Bishop Khomyshyn differed from
the contemporary Greek Catholic episcopate in his very diverse approach to
church, cultural and national matters. From the mid-nineteenth century, the
Greek Catholic Church’s tendency to distance itself from the Latin Church
was growing, and the clergy merged with political national circles, which also
resulted in the politicisation of the clergy, largely on the basis of the confronta-
tion with Poles.

Contrary to the general mood, Bishop Khomyshyn advocated a more de-
cisive integration of Greek Catholics with universal Catholicism, which at
the turn of the 19th and 20th centuries took up an active ideological strug-
gle against the progressive global secularisation of political life. According
to the Bishop of Stanyslaviv, pious practices that proved successful in the
Latin Church and that could bring salutary effects to the sluggish, conserva-
tive life of Galician Ruthenians should enter the religious life of the Uniates.
During First World War, he introduced the Gregorian calendar in his diocese
and celibacy among the diocesan clergy. In addition, however, he favoured
the promotion of Eucharistic, Marian, the Sacred Heart of Jesus, rosary, etc.
services [ibid., 11].

The bishop also had a very clear position on social, national and politi-
cal matters. Throughout the nineteenth century, the community of Galician
Ruthenians was split in its identity, looking for a definition of its national-
ity. The currents defining Halyts Ruthenia and Hungarian Ruthenia as part of
a larger East Slavic cultural and civilisation community, which they themselves
called the “Ruthenian world,”'¢ and the political personification of which was

16 The term “Ruthenian world,” having a political overtone in pan-Slavic Russian rhetoric,
was something obvious and natural among Galician Ruthenians looking for their cultural and
civilisational base in Russia, opposing the increased Polish influence in the country. One of the
arousers of the Ruthenian national movement in Galicia, writer, politician and religious activ-
ist, Father Jan Naumowicz presented the national credo in such a way that he announced that
“[...] Halytskyi, Hungarian, Kievan, Moscow, Tobolsk Ruthenias and others, in terms of eth-
nography, history, lexicography, literature and rituals, are the same Ruthenia [...] We cannot cut
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Russia clashed with the national current which declared itself completely dif-
ferent from Russia. Bp. Khomyshyn described himself as a strong supporter of
the national option, he firmly rejected any ties with Russia, emphasising first
of all civilisation and religious differences. Such radicalism reflected the at-
titude of some representatives of the Galician elite, forced to exaggerate their
anti-Russian moods — in the cultural and national sense — due to the rather
strong Russophile sentiment in society. In the milieu of the Greek Catholic
clergy, this issue caused particular stubbornness, and at times even turned into
hostility. During First World War, the Russophile option in the Greek Catholic
Church was eliminated from social life, including physically.!”

Standing on Ukrainian national and cultural positions, Bishop Khomyshyn,
at the same time, rejected all political radicalisms, especially the sentiments
of extreme nationalism on an anti-Christian basis, which spread in the 1920s.
When the Greek Catholic clergy turned a blind eye to these disturbing phe-
nomena, or even actively sympathised with the nationalist option'® the ordi-
nary of Stanyslaviv strongly condemned “perverted nationalism,” which he
also announced in his pastoral letter to the faithful, which was published as
a separate brochure."”

The reality of social life of the Ukrainian population in Eastern Lesser
Poland, which surrounded the Bishop, was characterised by ethical-moral
relativism, neo-pagan radicalism, as well as superficial, ritual religiousness.
Although the contents of “Two Kingdoms™ refers to religious issues, it is
largely devoted to the Christian principles of social life, sources of inspiration
for Ukrainian culture and the threat posed by nationalist ideology. A special
place in the records was occupied by the figure of Metropolitan Archbishop
Sheptytsky, and his activities both on the religious and national-social planes.

The text of the surviving part of the document begins with several sen-
tences ending the unpreserved chapter describing the wartime destruction
of the Sheptytsky family property. Another particle of the notes contains re-
flections on the political situation of Ukrainians during the struggle for in-
dependence, with remarks on the distortions and neglect of this period. The
author introduces the metaphor of the Old Testament strong hunter Nimrod,
who exercised despotic, usurper rule, contrary to God’s will. Using the term
“nimrodism” he describes the trends in the development of Ukrainian political

ourselves off our brothers and linguistic, literature and national ties with the entire Ruthenian
world with the Chinese wall.” Cited in: Osadczy 2007, 88.

17 A large number of Russophile priests were sent by the Austrian authorities to the Thalerhof
and Teresin camps, where many of them died tragically. It is estimated that over 350 clergymen
were arrested on charges of pro-Russian sympathies. See Tarnawski 1920, 10.

18 More on this topic see Kulinska 2009, 13-68.

19 A translation into Polish appeared in the monthly “Nasza Przyszto$¢” 1933, vol. 29 and 30.
The reissue of the Polish version of the pastoral letter was published in: Chomyszyn 2008,
13-39.
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history, especially pointing to the period of the struggle for independence dur-
ing the world war and to nationalist tendencies in the interwar period. Bishop
Khomyshyn is critical of the passive attitude of Archbishop Sheptytsky to-
wards the progressing dangerous trends in social and political life. In this part
of the notes, there are many threads concerning individual phenomena of re-
ligious life in Eastern Lesser Poland, the development of the religious press,
the role of religious orders, and internal disputes between various options in
the environment of the Greek Catholic Church. Critical remarks on the secular
roots of Ukrainian culture, the anti-religious attitude of its leading representa-
tives, as well as the silence or silent consent of the Church influential centres,
including the metropolitan, to the cult of secular cultural and political activists
resounds quite strongly. Much space in the notes is occupied by the charac-
teristics of Father Hryhoriy Kostelnyk, one of the leaders of the so-called
“Eastern” option among Greek Catholic intellectuals, an advocate of getting
close to the liturgical tradition and spirituality of the Orthodox Church.

The smaller chapters cover narrower issues relating to the general topic
of the notes. “Metropolitan Andrey Sheptytsky — a Byzantineist on the back-
ground of Russophilism” concerns the personality-psychological and cultural-
worldview characteristics of Archbishop Sheptytsky. It also contains a broader
polemic with so-called Byzantineism, as well as the pastoral letter of Bishop
Khomyshyn “On Byzantineism,” which caused such a stir in the Holy See.
The author also undertakes a critical assessment of the Roman eastern policy
implemented in that period.

The chapter “Phantasmagoria” is a continuation of the polemic with the
activity of Archbishop Sheptytsky, accusing him of relativism in national mat-
ters and total subordination to the ideas of the conversion of Russia. The title
“phantasmagoria” refers to the views and intentions of the head of the Uniate
Church in Eastern Lesser Poland.

The chapter “The act of God” points to deep crisis phenomena in the
Uniate Church and the responsibility of the Lviv Metropolitan for them. The
next chapter, “Restitution” presents remedial measures that would be able
to remedy the situation among Greek Catholics living in the Polish state.
The Blessed Bishop draws attention to the salutary importance of internal

20 Hryhoriy Kostelnyk (1886-1948), a Greek Catholic clergyman born in Rusky Krstura in
Vojvodina, educated in Zagreb, Lviv and Swiss Friborg, where he obtained a doctorate in theol-
ogy. He was ordained a priest in 1913 and as a clergyman he worked as a catechist in Ukrainian
secondary schools in Lviv, and also as a lecturer at a Greek Catholic seminary. He was at the
head of the intellectual community in the Greek Catholic Church striving to bring its rituals
closer to the Orthodox Church. He enjoyed special support from the metropolitan Szeptycki.
After the Soviet occupation of Eastern Lesser Poland in 1944, he became involved in the work
on the liquidation of the ecclesiastical union and headed the Initiative Group for the unification
of the Greek Catholic Church with the Russian Orthodox Church. He was treacherously mur-
dered by nationalist terrorists in Lviv [Osadczy 2002, 967—68].
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conversion, “spiritual renewal,” catechesis, and proper formation of priests.
It also refers to the issue of the Polish-Ukrainian agreement, showing a lot of
prejudice against Poles. As remedial measures, he proposes radical means in
the liturgical and political life of the Uniate Church, including getting closer
to the practices of the Latin Church, the introduction of priestly celibacy and
the Julian calendar among Greek Catholics from Lesser Poland.

The last several-page chapter “My justification” serves as a summary
and conclusion of the whole work. The author summarises the activities of
Archbishop Sheptytsky in the ritual and ecclesiastical field and assesses them
as harmful to the Church. At the same time, he points out that he is not guided
by any personal motives, animosities or prejudices. Bishop Khomyshyn was
convinced that his deliberations could have a good effect on the global im-
provement of the condition of the Church.

5. THE IMPORTANCE OF THE DOCUMENT AND ITS MESSAGE

The miraculously found document is a historic testimony of its time. It il-
lustrates the option of the supporters of so-called “Latinisation” trend in the
dispute with “Orientalists,” which has continued in one form or another to this
day. These views of Bishop Khomyshyn are not arbitrary, and do not resolve
the discussion at the root of which lies a deeper civilisational discrepancy that
for many centuries has shaped the religious identity of the faithful Uniates,
deriving their tradition from the Brest Union.

On the other hand, the teachings of the hierarch condemning radicalism,
moral distortions, pagan ethics in national life and social activity have a uni-
versal overtone. Relying on Christian messages and ethics derived from the
teachings of the Church, the hierarch is opposed to the nationalist trends pre-
vailing in Ukrainian society. He does not hesitate to proclaim the truth that did
not fit the necessity of the present moment, the prosperity and the purposeful-
ness of the political calculations of the radicalised society very superficially
influenced by Christianity. During his lifetime, he lived to see insults and of-
fensive libels from various shades of Ukrainian political currents: from com-
munists to nationalists, as well as liberals, socialists and clericals of the domi-
nant option in the Greek Catholic Church. Nationalist militants sentenced the
bishop to death for this attitude several times, which he himself mentioned in
his notes.?!

Finding the document at the present time, a time of widespread increase
in the ideology of nationalism in Ukrainian society and unprecedented ten-
sions in Polish-Ukrainian relations in the area of the policy of remembrance

21 Bishop Khomyshyn wrote that on 26 April 1932, one of the bishops informed him that his
assassination was being planned by nationalist terrorists [Petechatyj and Osadczy 2017, 91].
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and the interpretation of historical legacy, has the features of a providen-
tial event, a kind of sign. Immediately after the publication of Bishop
Khomyshyn’s manuscript “Two Kingdoms” this social dimension could be
seen in the form of a sharp reaction from circles professing nationalist ideol-
ogy in Ukraine. Soon after that, the voice of Catholic shepherds appeared,
who recognised in the work of the blessed author an extraordinary sign in the
lives of Christians in Ukraine and Poland. A letter of thanks to the Rector of
the Catholic University of Lublin and the author of these words came from
the Conference of (Roman Catholic) Bishops of Ukraine, signed by Father
Archbishop Mieczystaw Mokrzycki, Metropolitan of Lviv, Chairman of the
Conference. “The publication of this book has become an important event in
religious life in Ukraine. Catholics of both Christian traditions got acquainted
with the remarkable text of the blessed martyr who, being an ardent patriot
of Ukraine, acted as a spokesman for Polish-Ukrainian reconciliation. He
warned his faithful against radicalism and «heresy of nationalismy». It sounds
very valid this year [2016 — W.O.], when our nations have come closer to get-
ting to know their difficult history. The warning literally repeats the words of
the Primate of Poland from a few days ago, who exhorted the faithful to love
and avoid nationalist ideology. The voice of the Ukrainian bishop from the
pages of the published book is in line with the symphony of Christian science,
the resonance of which is special in this Extraordinary Year of the Jubilee of
Mercy”* — the bishops of Ukraine wrote.

On the occasion of the publication of the Polish translation of the book
“Two Kingdoms”, the introductory letter was written by Cardinal Marian
Jaworski, retired archbishop of Lviv, a long-time friend of St. John Paul II.
He wrote, inter alia: “I am glad that the book — the testament of this Blessed
Bishop — will also reach the Polish reader. It is an extraordinary document of
fidelity to God, the Catholic Church, and humanism in international relations.
The words of the Blessed are very timely now, when Ukraine is looking for the
right way out of a difficult historical situation. Her Prophet, Blessed Bishop
Hryhoriy Khomyshyn encourages us to follow the hard path of faith uninter-
rupted by the influences of godless ideologies taking various forms.”?

The voice of the shepherds from Poland and Ukraine on the importance of
the teaching of the Ukrainian martyr for the faith has sensitised wide social
circles in both countries. The printing of the “Two Kingdoms” manuscript
aroused renewed interest in the person of its author. It is evidenced by the
fact that the Polish Parliament on 23 March 2017, on the eve of the jubilee

22 A letter to habilitated doctor Wtodzimierz Osadczy from Archbishop Mieczystaw Mokrzycki,
Chairman of the Ukrainian Bishops’ Conference of 25 November 2016. The author’s archive.
The letter printed in: Petechatyj and Osadczy 2016, 12.

2 A Letter from Cardinal Marian Jaworski, retired Metropolitan of Lviv, Cracow, on 13 March
2017, in: Petechatyj and Osadczy 2016, 11.



UNKNOWN MANUSCRIPT OF BLESSED BISHOP HRYHORIY 241

of the blessed martyr of the twentieth century, adopted a resolution, which
said: “The Polish Parliament on the 150th anniversary of the birth of Blessed
Bishop Hryhoriy Khomyshyn — Greek Catholic Ordinary of Stanyslaviv, citi-
zen of the second Polish Republic, martyr of the communist regime, constant
advocate of Polish-Ukrainian reconciliation is paying tribute to the Prophet
of Ukraine, who was a tireless preacher of European values rooted in the tra-
ditions of Christianity and Latin civilisation. He warned his nation against
criminal ideologies calling for hatred and destroying the centuries-old herit-
age of tolerance established in the lands of the First Republic. The figure of the
blessed bishop should become a symbol of Polish-Ukrainian reconciliation
based on the historical and spiritual heritage of the community of both nations
founded on the undeniable foundations of morality and truth.”*
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1. THE SUBJECT-MATTER AND PURPOSE
OF THE STUDY AND THE RESEARCH METHODS USED

This article addresses the problem of demarcating the criminal offence of
facilitating the escape of a person deprived of liberty under a court decision
or a legal order issued by another state authority (Article 243 of the Polish
Criminal Code') and the offence of providing assistance in avoiding criminal
liability (Article 239(1) CC). This is a demarcation both in dogmatic terms
(distinguishing between types of offences) and in practical terms (the question
of the correct legal classification of the facts of a case).

' Act of 6 June 1997, the Criminal Code, Journal of Laws of 2022, item 1138 [hereinafter:
Ccql.
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The aim of the study is to analyse the relationship between the provisions
in question and to discuss the constituent elements of the offence under Article
243 CC that are relevant to the object of this study and to draw attention to
the need for a thorough examination of the facts of the case and the correct
interpretation of the provisions in question. Irregularities in the application of
Article 239(1) CC and Article 243 CC may have far-reaching consequences,
including the destruction of the objectives of the criminal proceedings, in par-
ticular the objective of holding the offender criminally liable (Article 2(1) of
the Polish Code of Criminal Procedure?). Suffice it to say that the mistake
made by the court a quo whose judgment was subject to review by the Court
of Appeal in Szczecin in the title case I1 AKa 151/15, resulted (in view of the
specific procedural arrangements — see further remarks herein) in acquitting
the perpetrators, although they had committed criminal prohibited acts. The
issues which will be discussed below are therefore important, as they concern
the real problem of the application of law. An important role in achieving the
intended objective is played by a precise description of what is meant by “es-
cape” as referred to in Article 243 CC and the determination of the moment
when the offence of self-release under 242(1) CC is committed.

The main means of achieving this objective is to use the dogmatic legal
method, with particular use of the linguistic interpretation of the provisions.
The dogmatic analysis is accompanied by a reference to judicial decisions
taken with regard to the legislation in question.

It should also be pointed out at this point that this study does not constitute
a commentary on the title judgment. The judgment is merely a starting point
for considerations within the scope outlined above, but it is not the only sub-
ject of my interest. The most important interpretation problems and mistakes
appearing in practice will be discussed on its example.

2. FACTS OF THE CASE WITH REGARD TO WHICH THE
JUDGEMENT OF THE COURT OF APPEAL IN SZCZECIN
OF 12 JANUARY 2016, REF. NO. I AKA 151/15,> WAS ISSUED

By judgment of the Regional Court in Szczecin of 10 April 2015 (ref. no.
1T K 261/13)* the accused D.J. was found guilty of the following: “on an un-

2 Act of 6 June 1997, the Code of Criminal Procedure, Journal of Laws of 2021, item 534 as
amended [hereinafter: CCP].

* Lex no. 2149584.

4Tt should be noted that it was a judgment issued after re-examination of the case. This was so
because in the judgment of 21 November 2013, ref. no. Il AKa 188/13, the Court of Appeal in
Szczecin rescinded the judgment of the Regional Court in Szczecin of 13 May 2013, ref. no. 111
K 214/08 and remitted the case for re-examination, see http://orzeczenia.ms.gov.pl/content/u$0
142atwia$0142$0020ucieczk$0119/155500000001006_II AKa 000188 2013 Uz 2013-11-
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specified date in July 2006, in the town of S., acting for the purpose of gaining
a financial benefit, he facilitated the escape of W. R. imprisoned under a court
decision, in such a way that he provided the said person with a forged passport
issued in the name of another person, receiving PLN 3,000 as remuneration
for this act,” while accused N.J. was found guilty of the following: “in the
period from 6 June 2006 to July 2006, having been convicted under an aggre-
gate sentence issued by the District Court in Szczecin [...], inter alia for acts
under Article 13(1) CC in conjunction with Article 279(1) CC and Article 242
CC to 3 years’ imprisonment, which he served in the period [...], he facilitated
the escape of W.R, imprisoned under a court decision, in such a way that,
after the above-mentioned person fled on 6 June 2006, he rented to the above-
mentioned person a flat in the town of S., located at [...] Street, where the latter
then hid from the Police.” These acts were qualified under Article 243 CC.
The Court of Appeal in Szczecin, in its verdict of 12 January 2016, as
a result of appeals filed by the defence counsels, acquitted the defendants of
the commission of these acts. In the grounds for the judgment it was indi-
cated that: “These actions committed by D.J., which consisted in providing
W.R. with a forged passport, were obviously undertaken after his escape from
a prison, namely when W.R. had already moved into the rented flat and was
planning to travel to the town of B. in order to commit a robbery at a jewel-
ler’s shop there. It was therefore not a question of facilitating his escape from
prison, but possibly assisting him to avoid criminal liability to the full extent,
i.e. the act defined in Article 239(1) CC, possibly also including the offence
under Article 270(1) CC. However, changes toward this direction were not ad-
missible, neither was the issuance of a cassation judgment, therefore D.J. was
acquitted.” The Court of Appeal further stated that: “In the case of N.J., the
very description of the act points to activities undertaken after the escape (in
this case the evidence had not been duly analysed properly bringing the indict-
ment) and although the Regional Court hearing the case again made factual
findings in the light of which the possibility to assume that the defendant had
met the criteria of the offence pursuant to Article 243 CC could not be exclud-
ed, it would necessitate a change in the description of the act, but first of all
we cannot lose sight of the factual findings made during the first examination
of the case. These were limited to pointing out that immediately after the es-
cape, W.R. contacted N.J., who, knowing that W.R. was hiding, rented for him
a flat at [...] Street. It is therefore the nature of the findings according to which
the behaviour of N.J. also constituted assistance in avoiding criminal liability
within the meaning of Article 239(1) CC. The act the accused was charged of
would require changing the description and legal qualification, which in the

21 001 [accessed: 06.02.2022]. However, the judgment of the Court of Appeal in Szczecin of
21 November 2013 does not contain findings on the wrong qualification of the acts attributed to
the accused under Article 243 CC.
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current circumstances of the case would not be possible to achieve, therefore
also N.J. was acquitted of this act.”

3. LEGAL-DOGMATIC CONSIDERATIONS

Article 243 CC criminalises the unlawful release of a person deprived of
liberty under a court’s ruling or a legal order issued by another state authority
or assistance to that person in their escape. The same chapter of the Criminal
Code (“Offences against justice”) describes the offence of assistance in avoid-
ing criminal liability, which involves obstructing or thwarting criminal pro-
ceedings by assisting the perpetrator of a criminal offence or fiscal offence
in avoiding criminal liability, which may consist, in particular, in hiding the
offender, covering up the traces of a criminal offence or a fiscal offence or
serving a sentence instead of a convicted person.

It should be noted that a person who facilitates the escape of a person
legally deprived of liberty can thus obstruct or thwart criminal proceedings
by assisting the offender in avoiding criminal liability (e.g. helping a person
sentenced to imprisonment or a person held in pre-trial detention to escape
from a penitentiary). In such situations, there are a number of different legal
assessments of the same act which, however, will not lead to its cumulative
legal classification, since, to that extent, Article 243 CC must be regarded as
a lex specialis to Article 239(1) CC (apparent concurrence of provisions).’

It should be pointed out, however, that the multiplicity of legal assessments
will not occur at all when assistance to avoid criminal liability is provided
only after the person deprived of his liberty has escaped. This is the problem
of delimitation of the type of criminal offence described in Article 243 CC,
which was faced by the Court of Appeal in Szczecin in the case which is the
background to this study. This question should be addressed.

Article 243 CC uses the word “escape.” What does it mean? According to
the dictionary meaning of the word, “escape” as a noun means the act of run-
ning, fleeing from somewhere, from something, getting out, finding a shelter,
while the verb “to escape” means to go out of a place by running (mainly due
to the fear of being chased), to quickly leave, get out, flee from a guarded
place [Doroszewski]. As one can see, the general language does not give an
unambiguous answer to the question what the facilitating of an escape would
involve.

5 As proposed by: Szamrej 1977, 113; Stefanski 2003, 41; Kunicka—Michalska 2010, 358;
Poniatowski 2019, 244; the following authors were of different opinion, based on the Criminal
Code 1932 (the wording of the provisions in question were similar to those of the Criminal
Code of 1997): Makarewicz 1938, 400—401; Nisenson and Siewierski 1949, 131; Siewierski
1965, 196; Glaser and Mogilnicki 1934, 502; Wolter 1961, 52-53.
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Thus, the normative context must be taken into account. Three elements
will be important here. First of all, Article 243 CC refers to facilitating an es-
cape of “a person deprived of liberty.” Secondly, the facilitating of an escape
was located next to another perpetration action, namely the unlawful release
of a person lawfully deprived of liberty. And thirdly, Article 243 CC is pre-
ceded by Article 242 CC, in which § 1 provides for a penalty for the unlawful
self-release of a person lawfully deprived of liberty.

As regards the first element, in accordance with the interpretation directive
of terminological consequence [Morawski 2010, 119-20], the “deprivation of
liberty” referred to in Article 243 CC should be understood as a concept inter-
preted in the context of Article 242 CC, and therefore as actual deprivation of
liberty, i.e. a situation in which a specific person cannot change the place of
their residence according to their will [Kunicka-Michalska 2010, 337; Wiak
2018, 1195; Wojtaszczyk, Wrébel, and Zontek 2018, 733—34; Poniatowski
2019, 73-78]. In fact, such deprivation of liberty must have a basis in a judi-
cial decision (e.g. a judgment sentencing to imprisonment or a decision on the
application of pre-trial detention) or a legal order issued by a state authority
other than court (e.g. detention by the police of a person suspected of commit-
ting a crime).

As regards the second and third elements, it should be noted that the of-
fence of facilitating an escape was located by the legislature next to acts re-
sulting in the unlawful release of a person lawfully deprived of liberty, and
thus in the context of self-release of such a person and release of this person
by another one. The pointing out that the perpetrator allegedly facilitates the
escape of a person deprived of liberty and the mentioned location of the of-
fence of facilitating the escape in the structure of the chapter of the Criminal
Code and the particular section allows us to assume that the “escape” should
be understood as a self-release of a person legally deprived of liberty, and
consequently to recognize that “facilitating the escape” means facilitating the
self-release of such a person.¢

Upon regaining liberty (self-releasing), the possibility of facilitating the
escape within the meaning of Article 243 CC ends [Makowski 1937, 488;
Stefanski 2003, 39; Hansen 1982, 33; Wysoczynska 2014, 151; Poniatowski
2019, 244-45]. The provision of assistance to a person who has already

¢ More specifically, “facilitating the escape” means the undertaking by the perpetrator of any
conduct which may facilitate the release of a person lawfully deprived of liberty, with the
exception, however, of conduct which must be qualified as the release of that person, i.e. a con-
duct which directly and spontaneously contributes to the restoration of his or her liberty (that
reservation is necessary since Article 243 CC defines two acts). Unlike the release of a person
lawfully deprived of liberty, where the role (in terms of effort made) of that person is little or
none, in the case of facilitating escape, that person plays a central role, while the perpetrator of
the offence under Article 243 CC only assists him/her in the implementation of his/her intention
of self-release.
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released himself/herself should therefore not be qualified under that provi-
sion. Such conduct may be treated in specific circumstances as assisting a per-
petrator to avoid criminal liability under Article 239(1) CC. In judgment of
26 November 1934 (ref. no. 3 K. 1202/34),” the Supreme Court assumed that:
“An «escape» within the meaning of Article 151 CC [Criminal Code of 1932,
which is equivalent to Article 243 of the current Criminal Code — author’s
footnote] is the getting out of the supervision of persons assigned to execute
a judicial decision or order of public authority by slipping out of a closed area
or authority of the persons exercising the supervision over the inmate, the
purpose of which action is to avoid the direct danger of loss of liberty until the
reaction of the authorities has become ineffective and the need for issuing new
orders have arisen in order to capture the fugitive. [...] while «facilitating the
escape» consists in assisting a prisoner who escapes, in any form whatsoever,
until immediate danger of loss of the liberty that has been regained is avoided,
that is to say, avoiding pursuit prompted by immediate escape from a place
of confinement or from the custody of the guards or public order and security
authorities.” This ruling is correlated with the concept, adopted herein, that
the regaining of liberty by a perpetrator of self-release (the commission of this
offence) occurs when the fugitive gets out of captivity (e.g. from a prison or
a police arrest) or of the supervision of persons watching him/her (the guards,
e.g. while escorting a detained person for a detention hearing from a police
car to a court building), and, where the direct striving towards the self-release
(an attempt) has been noticed and the pursuit has started, the moment when
the offence is committed will be the moment when the immediate danger of
capturing the offender ceases. This is so because if a fugitive has escaped
from a guarded place but has been immediately subject to a pursuit, it cannot
be assumed that the fugitive has already regained his or her liberty, since the
change of whereabouts is determined solely by the need to avoid being cap-
tured. However, once the pursuit, even a short one, is avoided, the offender
regains the liberty he/she was previously deprived of. Of course, the fugitive’s
behaviour will depend to a large extent on the way in which the pursuit is con-
ducted, but the desire to avoid it will no longer be a determinant of the choice
of the offender’s place of stay. It then can be said that offender’s freedom is
kind of restricted.

It can therefore be seen that the most important issue in the context of the
correct application of substantive criminal law in a case at the boundary be-
tween Article 239 CC and Article 243 CC is the determination whether liberty
of the fugitive had already been regained when the aid was being provided to
them, or not.

7“Ruch Prawniczy, Ekonomiczny i Socjologiczny” 3 (1935), p. 694-95.
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4. ANALYSIS OF THE JUDICIAL DECISIONS

At this point, we have to go back to the judgment of the Court of Appeal
in Szczecin referred to in the title hereof. In the case of both acts classified
by the court of first instance under Article 243 CC, the perpetrators provided
assistance to the fugitive after he regained his freedom, i.e. after committing
the offence of self-release. Providing the fugitive with a forged passport by
defendant D.J. and renting an apartment for him by defendant N.J. could not
therefore be regarded as facilitating the escape within the meaning of Article
243 CC. These acts should have been qualified as the offence of assistance
in avoiding criminal liability under Article 239(1) CC. However, due to the
procedural arrangement (the appeal was only brought in favour of the defend-
ants), the Court of Appeal had to acquit the defendants of the charges (prohibi-
tion of reformationis in peius). The decision contained in the judgment of the
Court of Appeal in Szczecin of 12 January 2016 should therefore be regarded
as correct.

The proper distinction between the offence of facilitating an escape and the
offence of providing assistance in avoiding criminal liability encounters dif-
ficulties in practice. In the case considered by the Regional Court in Szczecin
(ref. no. IIT K 242/12; it was related to the title-referred decision of the Court
of Appeal in Szczecin), the public prosecutor accused T.S. of “having facili-
tated, in the period from 6 June 2006 to the beginning of July 2006 in the town
of S., the escape of W.R., deprived of liberty under a court decision, in such
a way that he provided him with money for maintenance and rent of the apart-
ment where the said person was hiding, i.e. an act under Article 243 CC.” In
the judgment of 20 January 2014,% the Regional Court in Szczecin, while not
sharing the view of the public prosecutor with regard to the legal qualification
of the act charged against the defendant, found (correctly) T.S. guilty of the act
of having, “in the period from 6 June 2006 to the beginning of July 2006 in the
town of S., obstructed criminal proceedings in the case of his brother-in-law
W.R, who had been sentenced to 2 years and 6 months of imprisonment by the
judgement of the District Court in Stargard Szczecinski [...] and subsequently,
during his imprisonment, liberated himself which helped him avoid respon-
sibility, by hiding W.R. and providing him with money for living expenses,
i.e. by committing the offence under Article 239(1) CC in conjunction with
Article 239(2) CC” and discontinued the proceedings related to this act pursu-
ant to 414(1) CCP in conjunction with Article 17(1)(4) CCP. Due to the fact,
that the defendant who assisted the fugitive was his close family member, the
correct legal classification of the act resulted in discontinuance of proceedings

8 Not published; its content is contained in the judgment of the Court of Appeal in Szczecin of
15 May 2014, ref. no. IT Aka 59/14, Legalis no. 2180368.
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in the described scope (this type of regulation is not contained in Article 243
CC, which the prosecutor requested the court to apply).

In another case, the District Court in Grudzigdz, by its judgment of 23
November 2017° found the defendant, K.G. guilty that “on 10 October 2015
from 20:52 to 20:55 in the town of G., deliberately acting towards self-release
by B.S., R.B. and M.P. from [...] in the town of G., where they served cus-
todial sentences, he facilitated their escape by picking them up immediately
after their self-release, at [...] Street in the town of G. and carried them to
the town of O., i.e. guilty of the commission of the offence under 243 CC.”
Attention should be drawn to the internal contradiction of the act attributed to
the accused (at the same time it is said that he intended B.S., R.B. and M.P.
to liberate themselves, and helped them immediately after their self-release)
and to the erroneous legal qualification. If, according to the court, B.S., R.B.
and M.P. have already committed the offence of self-release, which, as stated
above, the appropriate qualification of the K.G.’s act would be Article 239(1)
CC. It cannot be ruled out that, in fact, the persons concerned have not yet re-
covered their liberty (within the meaning as above), the factual findings made
in the substantiation for the judgment do not, however, provide an unambigu-
ous answer to this question. Even if freedom has not actually been regained,
the description of the act (specifically the words: “after their self-release™)
excludes a qualification under Article 243 CC.

An incorrect decision can also be found in the judgment of the Regional
Court in Warsaw of 7 April 2017.'° In that ruling, the court found the defend-
ant guilty of the fact that “from 23 May 2013 to 30 May 2013 in the town of
P. at[...] Street and in the town of S., he facilitated K.O.’s escape from the [...]
Centre of [...] in the town of P. where he was kept pursuant to the decision of
the District Court for Warsaw-Wola in Warsaw [...] and the decision of the
Regional Court in Warsaw [...], in such a way that, after throwing over a rope
making it possible to cross the fence and after K.O. thus left the medical fa-
cility, he drove him in his car to the town of W. and then provided him with
necessary food in the town of S., where K.O. stayed until 30 May 2013.” This
act was qualified only under Article 243 CC. If we assume that the mentioned
conduct of the perpetrator constituted a single act (due to the temporal com-
pactness and continuity of throwing the rope over the fence, transporting him
by car and the subsequent provision of food, attack on the same legal good, i.e.
the proper functioning of the justice system, and, probably, because we cannot

° Ref. no. IT K 4/17, Legalis no. 2018828.

10 Ref. no. XVII K 136/15, not published. The content of this ruling is contained in the judg-
ment of the Court of Appeal in Warsaw of 8 May 2018, ref. no. II Aka 440/17, http://orzec-
zenia.ms.gov.pl/content/$N/154500000001006_I1_AKa 000440_2017_Uz_2018-05-08_002
[accessed: 06.02.2022].
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be sure of this — a premeditated intention),!! then it should be concluded that
the described situation was an actual concurrence of the provisions of Article
243 CC and Article 239(1) CC, which should result in a cumulative qualifi-
cation of the act (actual proper concurrence of provisions) and — in the light
of Article 11(3) CC — imposing a penalty on the basis of Article 239(1) CC.
The escape was facilitated by throwing a rope to allow crossing the fence or
(which seems doubtful, though we do not know the detailed circumstances of
the case) transporting the fugitive to another locality. Providing food certainly
constituted “merely” the assistance in avoiding criminal liability.

In one of the cases examined by the District Court in Chetm,'? the prosecu-
tor accused the defendant that the latter: “acting together and in agreement
with B.T. in the town of D., on 14 September 2012, attempted to facilitate
the escape of M.T.K., after his self-release following his detention by Border
Guard officers in such a way that he intended to take him by car from the town
of D. to the town of N., but failed to achieve his goal because M.T.K. was
captured again.” This act was qualified by the prosecutor as an attempted of-
fence under Article 243 CC. By a decision of 5 June 2014, the District Court
in Chetm discontinued the criminal proceedings, as it assumed that the act of
the defendant did not contain the elements of a prohibited act (Article 17(1)(2)
CCP). However, it should be noted that the court did not consider the issue of
erroneous legal qualification at all, as the reason for the discontinuance of the
proceedings was the determination that the defendant could not be attributed
with the intention to commit the offence under Article 243 CC.

5. SUMMARY AND CONCLUSIONS

Summarizing the above considerations, it should be noted that the separa-
tion of the discussed types of offences in practice is difficult. In some cases,
prosecutors and courts incorrectly classify an act related to providing assis-
tance to a person who committed self-release. It seems that the reason for
such a state of affairs is the small number of cases concerning the facilitating
of an escape'® and the related lack of Supreme Court’s statements on this is-

1 This type of criteria for the unity of the act are cited in the context of the sociological ap-
proach to the act [Mozgawa 2020, 413—14].

12 Ref. no. VII K 310/13, not published (the case analysed by the author as part of file re-
search).

13 In the period 1999-2018 there were a total of 111 final convictions under Article 243 CC
(author’s calculations based on: Ministerstwo Sprawiedliwos$ci, Prawomocne skazania osob
dorostych w latach 1946-2018, 3rd edition, https://isws.ms.gov.pl/pl/baza-statystyczna/pub-
likacje/download,2779,8.html [accessed: 06.02.2022]. At this point, it should be kept in mind
that this provision penalises not only the facilitating of an escape of a person deprived of liberty
but also releasing that person.
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sue. An example of an accurate assessment of the facts is the decision con-
tained in the judgment of the Court of Appeal in Szczecin indicated in the
title hereof. Hopefully, the comments made in the article will contribute to the
understanding of the title issue and the correct application of the provisions of
the Criminal Code.

Regardless of what has been said above, it is worth considering a reformu-
lation of Article 239 or Article 243 CC in such a way that there is no doubt
about the mutual relationship between these two regulations. For example,
one can propose to add to Article 239 its section 4 which reads as follows:
“The provision of § 1 shall not apply if the act meets the criteria of another
prohibited act.” This “other prohibited act” may be, in particular, the offence
under Article 243 CC." Such a clause of statutory subsidiarity would certainly
induce courts adjudicating in factual states located between the “ordinary” as-
sistance in avoiding criminal liability and the facilitating of an escape to the
correct subsumption of established facts under the appropriate provision.

By the way, it should be added that the discrepancy between the sanctions
provided for in the two provisions is worth noting. It is difficult to under-
stand why assistance in the avoidance of criminal liability consisting in the
facilitating of an escape (self-release) is punishable by a custodial sentence
of between one month and three years, while other assistance (including con-
cealing a perpetrator who has already committed a self-release), aimed at ob-
structing or thwarting the criminal proceedings, entails a custodial sentence of
between 3 months and 5 years. It is worth noting that the types of offences in
question were punishable under the Criminal Code of 1969'° by up to 5 years
imprisonment (Article 252(1) and Article 257(1) CC of 1969). The differences
regarded only the lower limit of the penalty range. Interestingly, the provision
on facilitating an escape was stricter in this regard (6 months versus 3 months
for another type of assistance in avoiding criminal liability). Thus, it is reason-
able to postulate that sanctions for these offences be equated. The multitude of
possible facts to be considered under the provisions in question and the con-
sequent social harmfulness of acts committed by the offenders rather speaks
for “upward harmonization,” i.e. harmonization with the sanction provided
for in Article 239(1) CC. At the same time, however, it would be worth plac-
ing in Article 243 CC a regulation similar to that contained in Article 239(2)
or, which is perhaps more reasonable, in Article 239(3) CC. If the escape has
been facilitated by the person closest to the fugitive, that person should be
subject to less strict liability, as in the case of any other type of assistance in

4 Some cases of dealing in stolen goods (receiving) should also be considered as a specific
variety of assistance in avoiding criminal liability. Also making false statements or using vio-
lence or unlawful threats to influence e.g. a witness or expert witness may meet the criteria of
assistance in avoiding criminal liability.

15 Act of 19 April 1969, the Criminal Code, Journal of Laws No. 13, item 94 as amended.
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avoiding criminal liability. Such solutions are provided for in Italian law and
Spanish law, for example.!'®
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Abstract. It seems that the extraordinary appeal is the only appropriate measure to revoke
an order for payment to ensure compliance with the principle of a democratic state ruled
by law and implementing the rules of social justice. Taking into account the position of the
Constitutional Tribunal based on Article 76 of the Constitution, in accordance with the CJEU’s
interpretation of Directive 31/13 in the case C—176/17 and expressed in its ruling of 11 July
2011, P 1/10, the Supreme Court’s judicature stresses that, “the consumer has a weaker proce-
dural position because he is in a dispute with a professional entity.” Therefore, in addition to the
provisions of the Code of Civil Procedure, the court conducting promissory note proceedings
against consumers must also apply provisions aimed at consumer protection of its own motion.
Thus, by disregarding other factors and limiting itself only to the formal verification of whether
the submitted promissory note has been duly completed and its contents and truthfulness do not
give rise to any doubts, the adjudicating court does not fulfill its obligation under Article 76
of the Polish Constitution in connection with the provisions of Article 7(1) of Directive 93/13.
Meanwhile, it should of its own motion examine whether the provisions agreed between the
parties are just and fair.
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INTRODUCTION

This study analyzes the impact of EU law on Polish procedural rules in the
field of consumer protection in civil cases for issuing an order for payment on
the basis of a promissory note.

The judgment of the Court of Justice of the European Union in the case
C-176/17" is the fundamental subject of this analysis. This judgment deserves

! Judgment of the Court of Justice of the European Union of 13 September 2018, C-176/17,
Profi Credit Polska S.A. in Bielsko-Biala v Mariusz Wawrzosek, EU:C:2018:711 [hereinafter:
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to be discussed in more detail, as the implications of the views expressed in
its justification are far reaching in issues of key importance from the point of
view of pursuing claims made against consumers under promissory notes.

1. GENERAL REMARKS

The Polish Constitution provides that public authorities shall protect con-
sumers, customers, hirers or lessees against activities threatening their health,
privacy and safety, as well as against dishonest market practices. In its juris-
prudence, the Constitutional Tribunal assumes that this provision “imposes an
obligation on public authorities to protect consumers against activities posing
a threat to their health, privacy, safety and against unfair market practices.””
Moreover, it indicates that the protection of consumer rights included in
Article 76 of the Constitution of the Republic of Poland is determined by
the conclusion that, “the consumer is the weaker party to the legal relation-
ship. Thus, it requires protection and therefore certain rights that would lead
to at least a relative equalization of the positions of the parties involved.”
Meanwhile, the purpose of consumer protection is not so much to favor con-
sumers, but rather to create legal solutions that make it possible to implement
the principle of equality of all parties to civil law relations.* Thus, Article 76
of the Constitution of the Republic of Poland expresses the constitutional prin-
ciple obliging state authorities, including general jurisdiction courts, to take
measures to protect consumers against dishonest market practices.’

the judgment C-176/17].

2 See judgments of the Constitutional Tribunal of: 13 September 2011, ref. no. K 8/09, OTK-A
2011, No. 7, item 72; 11 Jul 2011, ref. no. P 1/10, OTK-A 2011, No. 6, item 53; 2 December
2008, ref. no. K 37/07, OTK—A 2008, No. 10, item 172; judgment of the Supreme Court of 27
October 2021, ref. no.  NSNc 180/21, OSNKN 2022, No. 1, item 3; judgment of the Supreme
Court of 1 December 2021, ref. no. INSNc¢ 535/21, Lex no. 326360113; judgments of the Con-
stitutional Tribunal of: 28 September 2005, ref. no. K 38/04, OTK-A 2005, No. 8, item 92; 21
April 2004, ref. no. K 33/03, OTK—A 2004, No. 4, item 31; judgment of the Supreme Court of
24 November 2021, ref. no. I NSNc¢ 153/21, Lex no. 3283396; judgments of the Constitutional
Tribunal of 26 September 2000, ref. no. P 11/99, OTK 2000, No. 6, item 187; 12 January 2000,
ref. no. 11/98, Journal of Laws No. 3, item 46; 10 October 2000, ref. no. P 8/99, OTK 2000,
No. 6, item 190; judgment of the Supreme Court of 28 October 2020, ref. no. I NSN¢ 22/20,
OSNKN 2021, No. 1, item 4.

3 Ref. no. P 1/10.

* See judgments of the Constitutional Tribunal: ref. no. P 1/10 and of 15 March 2011, P 7/09,
Journal of Laws No. 72, item 388 and the case law cited therein.

% See judgments of the Constitutional Tribunal: ref. no. K 33/03; ref. no. K 38/04; ref. no. K
8/09.
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2. CONSUMER PROTECTION IN THE EU

We cannot forget that pursuant to Article 9 of the Polish Constitution,
consumer protection is also rooted in the Treaty on the Functioning of the
European Union.® According to the TFEU, consumer protection must be taken
into account when defining and implementing other Union policies, as con-
sumer protection policy aims to improve the quality of life of all citizens of
the European Union.

Pursuant to Article 169 of the TFEU, “the Union shall contribute to pro-
tecting the health, safety and economic interests of consumers, as well as to
promoting their right to information, education and to organize themselves
in order to safeguard their interests” [Miktaszewicz 2016, 1719]. According
to the principles currently expressed in Article 169(2)(a) and in conjunction
with Article 114 TFEU, the Union has adopted one of the important consumer
protection instruments, namely Directive of 5 April 1993 on Unfair Terms in
Consumer Contracts.” Its purpose is to approximate the laws of Member States
relating to unfair contractual terms in consumer contracts. The preamble to
this directive expressly states that the courts or administrative authorities of
Member States must have at their disposal adequate and effective means of
preventing the continued application of unfair terms in consumer contracts.

Pursuant to the requirements of the TFEU, consumer protection require-
ments must be taken into account when defining and implementing other
Union policies, as the purpose of consumer protection policies is to improve
the quality of life of all citizens of the European Union. This is why Article 38
of the Charter of Fundamental Rights (CFR) also references consumer protec-
tion. It provides that different European Union policies shall ensure high level
of protection in this field.®

Article 7(1) of Directive 93/13 is particularly important for this study. It
states that Member States shall ensure that, in the interests of both consumers
and competitors, adequate and effective means exist to prevent the continued
use of unfair terms in contracts concluded with consumers by sellers or sup-
pliers. Judicial proceedings involving consumers seem particularly relevant
in applying the principles outlined in this article. One of the most important
issues is that procedural rules should be shaped in line with the principles of
equivalence and effectiveness. In accordance with the principle of effective-
ness, Member States are required to provide adequate and effective means “to
prevent the continued use of unfair terms in contracts concluded with consum-
ers by sellers or suppliers.” This is particularly important due to the nature

¢0.J. EU C 202 of 7 June 2016, p. 47.
7 Hereinafter: Directive 93/13.
$0.J.EUC 326 0f2012, p. 391.
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and importance of wider public interest, namely protecting consumers finding
themselves in weaker positions than contractors.

The Supreme Court’s resolution of 19 October 2017° states that proceed-
ings involving consumers to whom EU rules apply have a “community val-
ue,” which obliges national courts to take account of Directive 93/13 and the
CJEU’s interpretation of this directive in a way that ensures the effectiveness
of protection granted to consumers by Community law.

3. POSITION OF THE COURT OF JUSTICE OF THE EU

One of the most key issues to highlight in this study is that pursuant to
Article 6(1) of Directive 93/13, Member States shall lay down that unfair
terms used in a contract concluded with a consumer by a seller or supplier
shall not be binding on the consumer and that the contract shall continue to
bind the parties upon those terms if it is capable of continuing in existence
without the unfair terms. On the other hand, according to Article 3(1) of the
same Directive, a contractual term which has not been individually negoti-
ated shall be regarded as unfair if, contrary to the requirement of good faith,
it causes a significant imbalance in the parties’ rights and obligations arising
under the contract to the detriment of the consumer.

It should be stressed that the state of facts of case C-176/17, which the
CJEU looked into, is similar to the states of facts of many cases brought for-
ward by loan institutions against natural persons who have concluded a loan
agreement with them.

In case C—176/17, the lender concluded a consumer credit agreement with
collateral in the form of a promissory note, the value of which was not de-
termined. Since the borrower did not repay the loan, the financial institution
asked the court for an order for payment on the basis of the promissory note
for an amount corresponding to the remaining amount due. The lawsuit docu-
mentation featured only the filled out and signed promissory note and loan
agreement termination documents. However, the agreement itself was not
submitted. This form of collateral was typical of the contracts concluded by
the lender at that time.

The court adjudicating the case raised doubts as to the fairness of the
contractual clauses contained in the loan agreement and asked the CJEU for
a preliminary ruling on the compatibility of Polish provisions on the order for
payment procedure. Particularly, Article 485(2) and the following articles of
the Code of Civil Procedure,'® which restrict the competences of the national

% Ref. no. Il CZP 42/17, OSNC 2018, No. 7-8, item 70.
10 Article 485 has been amended twice: the amendment of 4 July 2019 and pursuant to Article
1(1)(a) and (b) of the Act of 19 July 2019 amending certain acts to minimize payment gridlocks,
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court solely to reviewing the validity of a promissory note obligation in order
to preserve the formal terms of a promissory note, disregarding their relation-
ship with the relevant provisions of Directive 93/13.

In its judgment of 13 September 2018, C—176/17, when assessing the pro-
cedural position of the consumer in the dispute with the loaner who was vindi-
cating payment on the basis of a promissory note for an amount representing
the sum of the outstanding consumer credit collateralized by that promisso-
ry note, the CJEU focused on whether the provisions of Polish procedural
law complied with the standards set out in the Directive on Unfair Terms in
Consumer Contracts.

The Court of Justice ruled that Article 7(1) of Directive 93/13 must be in-
terpreted as precluding national legislation permitting the issue of an order for
payment founded on a valid promissory note that secures a claim arising from
a consumer credit agreement, where the court dealing with the application for
an order for payment does not have the power to examine whether the terms
of that agreement are unfair and if the rules for exercising the right to lodge an
objection against such an order do not allow the consumer to keep the rights
he derives from the Directive.

Therefore, it ruled that the national court is bound to assess of its own mo-
tion whether a contractual term falling within the scope of Directive 93/13 is
unfair and, by doing so, to compensate for the imbalance existing between the
consumer and the seller. That is so only if the national court has available to it
the legal and factual elements necessary to perform such a task."

As noted by the CJEU, adequate and effective means that are to guarantee
consumers the right to an effective remedy must include the possibility of tak-
ing action or lodging an objection under reasonable procedural conditions so
that the exercise of their rights is not subject to external conditions, in particu-
lar time limits or costs, which reduce the consumer’s ability to exercise their
rights guaranteed by Directive 93/13."2 The Court pointed out that although
Polish rules governing the writ of payment procedure give the defendant the
right to challenge the order for payment by lodging objections, exercising that
power is subject to the fulfillment of exceptionally restrictive conditions such
as a short period of two weeks, the requirements for a letter containing allega-
tions against the defendant-consumer and the high costs of court fees, three
times higher than those borne by the claimant-seller."

Journal of Laws item 1649.

' See the judgment C-176/17.

12Tbid., point 63; similarly judgment of the Court of Justice of the European Union of 21 April
2016, Radlinger and Radlingerova, C-377/14, EU:C:2016:283, point 46.

13 Article 19(2)(1) and (4) of the Act of 28 July 2005 on court costs in civil cases, Journal of
Laws of 2020, item 755 as amended; see the judgment C—176/17, points 64—68.
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It stressed that consumers are the weaker party to the dispute with sell-
ers, suppliers or traders and that it is therefore in the public interest to protect
their rights. In that regard, the Court referred to the opinion of the Advocate
General, Juliane Kokott, of 26 April 2018. The Advocate stated that the opin-
ion of the referring court should consist in determining whether the procedural
rules on the lodging of objections laid down by national law do not give rise to
a significant risk that the consumers concerned would not take the legal action
required.!* Moreover, the Advocate pointed out that “the purpose of Directive
93/13/EEC is to prevent the use of unfair terms in contracts concluded be-
tween a seller or supplier and a consumer. The consumer is in a weak position
vis-a-vis the seller or supplier, as regards both his bargaining power and his
level of knowledge. This leads to the consumer agreeing to terms drawn up in
advance by the seller or supplier without being able to influence the content
of those terms.” She stressed that, “national law must guarantee effective ju-
dicial protection for consumers by making it possible for them to bring legal
proceedings against the disputed contract under reasonable procedural condi-
tions, so that the exercise of their rights is not subject to conditions, in par-
ticular time limits or costs, which make it excessively difficult or practically
impossible to exercise the rights guaranteed by the Unfair Contract Terms
Directive.” Referring to the CJEU’s settled case-law, she stated that “the na-
tional court shall assess, of its own motion, whether a contractual term falling
under the scope of the Directive on Unfair Terms in Consumer Contracts is
unfair.” In her opinion, “a procedure such as the Polish procedure is incompat-
ible with the Unfair Contract Terms Directive in so far as it makes it exces-
sively difficult for the consumer to lodge an objection to an order for payment
issued on the basis of a promissory note by permitting the courts to assess
the unfairness only when a corresponding complaint has been made by the
consumer, by requiring the consumer to adduce the facts and evidence which
enable the court to make this assessment within two weeks of service of the
order for payment, and by prejudicing the consumer as far as his bearing of
court costs is concerned.”

The abovementioned arguments in the Advocate General’s opinion deter-
mined the CJEU’s final position. It held that, “Article 7(1) of Directive 93/13
must be interpreted as precluding national legislation, such as that at issue in
the main proceedings, which permits issue of an order for payment founded
on a valid promissory note that secures a claim arising from a consumer credit
agreement, where the court dealing with an application for an order for pay-
ment does not have the power to examine whether the terms of that agreement
are unfair, if the detailed rules for exercising the right to lodge an objection

14 Opinion of the Advocate General of 26 April 2018, C—176/17, Profi Credit Polska S.A. in
Bielsko-Biala.
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against such an order do not enable observance of the rights which the con-
sumer derives from that directive to be ensured.”"

It is settled case-law of the CJEU that the obligation to examine ex officio
the unfairness of certain terms and the presence of mandatory information in
a credit agreement constitutes a procedural rule placed on judicial authori-
ties.' Thus, when national courts apply domestic law, they are bound to in-
terpret it, as much as possible, in light of the wording and the purpose of the
relevant directive in order to achieve the result sought by the directive.!” On
the other hand, where it is not possible to interpret and apply national provi-
sions in accordance with the requirements of Directive 93/13, national courts
are obliged to examine of their own motion whether the provisions agreed
between the parties are unfair and, where necessary, to leave out any national
legislation or case-law precluding such an examination.'®

The CJEU’s judgment was welcomed as reflecting the essence, objectives
and values of European consumer law, which is not about favoring the con-
sumer, but about ensuring a level playing field between the two parties to the
transaction: the seller/supplier and the consumer [Jagielska and Markiewicz
2020, 39-46].

Against the background of the current procedural regulation, the issue of
appealing against an order for payment issued in payment order proceedings
or in writ of payment proceedings is regulated by Article 480(2) of the Code
of Civil Procedure." Subject literature indicates that although the introduction
of the new provision does not affect the framework of those proceedings, it
“reveals the shortcomings of the regulations” indicating the need to refer to
relevant provisions, i.e. in the case of payment order procedures to the amend-
ed Article 493 (1), according to which the defendant may lodge objections
against the order for payment. In the case of writ of payment proceedings,
judicial bodies shall refer to Article 505 (1), which provides for the possibility
of objecting to the order for payment [Zembrzuski 2020]. The issue of pos-
sible omission of late claims and evidence and their admission by the court is
now governed by the general provisions on proceedings before the court of
first instance, in particular Article 2053 and Article 20512 of the Code of Civil
Procedure [Gora-Btaszczykowska 2020]. According to the contents of Article

15 See the judgment C—176/17, point 71.

16 Judgment C-377/14, point 77.

17 See judgment of 7 November 2019, P., C—419/18 and C—483/18, EU:C:2019:930, points 74
and 75, and judgment C—-377/14, point 79.

18 See judgment C—419/18 and C—483/18, point 76, similarly judgments: of 4 June 2009, Pan-
non GSM, C-243/08, EU:C:2009:350, points 32, 34, 35; of 14 June 2012, Banco Espaiiol de
Crédito, C—618/10, EU:C:2012:349, point 42 and the case-law cited therein; as well as of 18
February 2016, Finanmadrid EFC, C—49/14, EU:C:2016:98, point 46.

1 The existing Article 493(1)(sentence 1) and Article 503(1)(sentence 1) of the Code of Civil
Procedure have been transferred to the new Article 4803(1) of the Code of Civil Procedure.
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2053(2) of the Code, the defendant may, at the stage of the exchange of prepa-
ratory letters, be required to provide all the claims and evidence relevant to the
outcome of the case, under the pain of losing the right to submit them in the
course of further proceedings. The amendment of the provisions of the Polish
civil procedure, as regards to the defendant’s procedural position in the case
for payment of a promissory note, has therefore been mitigated in the context
of the requirements of the pleas against the order for payment [Biatecki 2020;
Stelmach 2020, 49-66]. This confirms the correctness of the Court of Justice’s
contention that Article 7(1) of Directive 93/13 must be interpreted in a way
so that a national court, acting of its own motion and in accordance with na-
tional procedural rules, shall be able to effectively verify the potentially unfair
nature of the terms of a consumer credit agreement. However, the legislator’s
interference in this regard seems indispensable in order to achieve the full ef-
fectiveness of EU consumer protection rules.

In the case at hand — that is in case C—176/17 — the Court of Justice pointed
out that, “There is a significant risk that the consumers concerned will not
lodge the objection required, be it because of the particularly short period
prescribed for that purpose, or because they might be dissuaded from defend-
ing themselves in view of the costs which legal proceedings would entail in
relation to the amount of the disputed debt, or because they are unaware of or
do not appreciate the extent of their rights, or indeed because of the limited
content of the application for the order for payment lodged by the seller or
supplier, and thus the incomplete nature of the information available to them.”

The Court of Justice stated that it is for the national court to only exclude
the use of an unfair term so that it cannot have a binding effect on the con-
sumer. However, that court is not entitled to change the content of that term.
In order to do so, the national court is required to assess of its own motion the
unfairness of a contractual term falling within the scope of Directive 93/13
and, in making that assessment, to eliminate the inequality existing between
the consumer and the seller where that court has the factual and legal elements
necessary for that purpose at its disposal. The Court of Justice has pointed
out that the full effectiveness of the protection provided for by the Directive
requires that the national court, which of its own motion finds that a contrac-
tual term is unfair, can draw all the consequences from that finding without
waiting for the consumer informed of his rights to make a declaration seeking
the annulment of that term. It is therefore clear from the case-law of the Court
of Justice of the European Union that the court must act of its own motion in
such a way as to ensure the protection of consumers’ rights.?°

2 See judgments: C-618/10, point 54; of 14 March 2013, Aziz, C—415/11, EU:C:2013:164,
point 58; of 18 February 2016, Finanmadrid EFC, C-34/14, EU:C:2016:98, point 52; judgment
C-377/14, point 46.
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Summing up, it should be noted that the CJEU has rightly observed that
Polish procedural rules on writ of payment proceedings do not fully protect
consumers’ interests against unfair terms in consumer contracts. Until an or-
der has been issued, the court judging the case may not even have read the
contents of the contract in question. Moreover, the conditions for appealing
against the order are very restrictive and unfavorable for the consumer com-
pared to the conditions under which the seller or supplier files a claim.

It must therefore be held that the court carrying out the payment order
proceeding against the consumer shall apply of its own motion provisions
aimed at protecting the consumer, in addition to the provisions of the Code
of Civil Procedure. Thus, although the CJEU ruled in Joined Cases C—419/18
and C—483/18 that the rules of Directive 93/13 do not preclude national provi-
sions permitting the borrower to issue a blank promissory note in order to se-
cure the payment arising from a consumer loan agreement, the national court
shall, if it finds serious doubts as to the merits of an application based on such
a promissory note, examine of its own motion whether the provisions agreed
between the parties are unfair.”!

Inits judgment of 7 November 2019 (joined cases C—419/18 and C—483/18)*,
the Court of Justice of the EU stated that the national court was required to
make its own findings as to the facts of the case. In that context, the court may
require the parties to produce the documents necessary to establish the content
of the consumer agreement and to review it. This also applies to proceedings
in which national law would allow a judgment to be given without presenting
contract documents to the court, e.g. on the basis of a promissory note in the
Polish model of writ of payment proceedings. The common opinion on the
subject is that under Polish law, when a court recognizes of its own motion the
abusiveness of a contractual clause, it does so as a result of a legal assessment
of that clause. This means that the court always ex officio applies substantive
law to the established factual state, which also includes provisions on the un-
lawful nature of contractual provisions [Kostwinski 2019, 1227-231; Nowak
2001, 1187; Weitz 2019]. Moreover, the court examines the abusiveness as
well as the admissibility of issuing an order for payment only on the basis of
statements contained in the statement of claim [Markiewicz 2010, 112—14].

Against the background of the abovementioned cases, the Tribunal also
stated that the court is obliged to disregard national provisions and jurispru-
dence, which prevent the ex officio review of provisions of consumer con-
tracts. This also applies to situations where, according to national regulations,
an order awarding execution of a contractual obligation from the consumer

21 Judgment of the Court of Justice of 7 November 2019, C—419/18, Profi Credit Polska S.A. in
Bielsko Biala v Bogumila Wlostowska and Others, Lex no. 2735813.

22 Profi Credit Polska S.A. in Bielsko Biala and Profi Credit Polska S.A. based in Bielsko-Biala
against Bogumila Wlostowska and others, EU:C:2019:930, points 66—67.
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may only be ordered on the basis of a promissory note and domestic regula-
tions allow for the control of the basic relationship only on the basis of a mo-
tion filed by a promissory note debtor (points 73—76 of the CJEU judgment of
7 November 2019).

The consequence of the CJEU ruling in case C—176/17 is the obligation to
assume that, due to the principle of primacy of EU law and the obligation to
apply Directive 93/13 directly, the provisions of domestic law do not prohibit
adjudicating courts from examining the basic relationship between the prom-
issory note issuer and creditor before issuing an order for payment in writ of
payment proceedings.

4. CONSEQUENCES OF THE CJEU’S RULING
IN CASE C-176/17 ON JUDICIAL PRACTICE

Indicating grounds for possible revocation of abusive contract clauses
seems like an important issue in the context of all the court cases that ended
with a final order for payment or a default judgment and in which the court did
not take into account the abusiveness of the contractual clauses [Jagielska and
Markiewicz 2020, 39-46].

In its statement of 22 October 2009, in the case I UZ 64/09, Poland’s
Supreme Court expressed that, “The inconsistency of the final judgment with
Community law, including the European Court of Justice’s interpretation, may
not constitute grounds for reopening civil proceedings.””

In turn, the Supreme Administrative Court answered (by its decision of
10 February 2017, I FSK 1541/16) the question it had asked in the resolu-
tion of 16 October 2017, I FPS 1/17.2* The Court said that, “a preliminary
ruling of the Court of Justice of the European Union may constitute the basis
for resuming a case, which is mentioned in Article 272(3) of the Act of 30
August 2002, the Law on Proceedings before Administrative Courts,* even if
the party asking for the reopening of the case has not been served on the rul-
ing” [Kastelik—Smaza 2018, 44-51; Gorski 2017, Malinski 2018]. However,
the question arises whether it is appropriate to interpret Article 272(3) of the
Law that broadly, or whether there are more convenient options to provide
legal protection for individuals deriving their powers from EU regulations?

The legal doctrine has also expressed the view that Article 401 of the
Code of Civil Procedure should be properly applied due to the principle of

2 Compare judgment of the ECJ of 16 March 2006 in case C—234/04 Rosmarie Kapferer v
Schlank & Schick GmbH, ECR ETS 2006, p. [-2585 [Lukanko 2011, 586-92; Grzegorczyk
2010, 73].

2# ONSAiIWSA 2018, No. 1, item. 1, p. 9.

25 Journal of Laws of 2017, item 1369.
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equivalence and be the basis for the resumption of proceedings in a situation
where the Court of Justice has ruled on the invalidity of an act of EU law,
which or whose provision was the basis for adjudication by a Polish court
[Lukanko 2011, 591-92; Weitz 2013, 1404; Jagielska and Markiewicz 2020,
39-46].

However, it seems that extraordinary appeal still remains the most suitable
tool, as practice and the recent judgments of the Supreme Court have shown.?®

The purpose of the institution of extraordinary appeal, introduced in 2018,
is to eliminate legally valid judgments violating powers, freedom, human and
civil rights specified in the Constitution of the Republic of Poland, or grossly
violating the law through incorrect interpretation or application (Article 89 et
seq. of the Supreme Court Act).?” The constructive assumption of the extraor-
dinary appeal is therefore to define its premises in such a way that it serves to
eliminate defective court judgments of fundamental importance — i.e. those
deemed defective from the point of view of a democratic state implementing
the principles of social justice.?®

Extraordinary appeal is inadmissible if the judgment may be revoked or
changed under other extraordinary means of appeal (Article 89(1) uSN). The
substantive scope of an extraordinary appeal has also been specified. Such
appeals may be brought up only when it is necessary to ensure compliance of
common and military courts’ final judgments with the principle of a democrat-
ic state governed by law and implementing the rules of social justice (Article
89(1) in principio of the uSN) and only if it can be additionally based on at
least one of the three grounds specified in Article 89(1)(1-3) uSN. The first
ground is violation of the powers, freedoms and human and civil rights set
out in the Constitution of the Republic of Poland. The second is a gross, and
therefore not every but only particularly serious, infringement of the law due
to its incorrect interpretation or application. The third ground for appeal is the
obvious contradiction of the essential findings of the court with any evidence
gathered in the case in question. The necessity to ensure compliance with the
principle of a democratic state ruled by law emerges “provided that” there are
specific grounds for an extraordinary appeal.

On the basis of the available case law in this regard, the Supreme Court has
so far examined two extraordinary appeals.”

26 Judgment of the Supreme Court of 28 October 2020, ref. no. I NSN¢ 22/20, OSNKN 2021,
No. 1, item 4.

27 Act of 8 December 2017 on the Supreme Court, Journal of Laws of 2019, item 825 as amend-
ed [hereinafter: uSN].

28 See judgment of the Supreme Court of 3 April 2019, ref. no. I NSNk 2/19, unpublished.

2 Ref. no.  NSNc 22/20 and the judgment of the Supreme Court of 25 November 2020, ref. no.
I NSNc 57/20, Lex no. 3093105.
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In the judgment of 28 October 2020, NSNc 22/20, the Supreme Court
recognized Article 76 of the Polish Constitution as an admissible model for
reviewing judgments pursuant to Article 89(1)(1) uSN. Thus, it allowed for
the assessment of compliance of a promissory note payment order with this
provision. When assessing the scope of violation of the constitutional prin-
ciple of consumer protection in the writ proceedings conducted on the basis
of a blank promissory note issued by the consumer and then supplemented
by the creditor, the Supreme Court decided that the District Court violated
the constitutional principle of consumer protection resulting from the Polish
Constitution by issuing a payment order in the writ proceeding and by not
ensuring the consumer protection against unfair market practices as required
by Directive 93/13. Moreover, it pointed out that, “When issuing the order
for payment on the basis of a blank promissory note, the court did not take
into account the fact that it served to secure a consumer debt, and thus did not
take into account the protection against unfair market practices due to persons
bound by a consumer loan agreement.” It then added, “balancing the reasons
which, in light of the Constitution, support maintaining a legally valid order
for payment in force issued in breach of Article 76 of the Polish Constitution
in connection with Article 7(1) of Directive 93/13 and reasons supporting the
repeal of this order in general, arising, in light of the Constitutional Tribunal’s
jurisprudence, from the integrally understood principle of a democratic state
governed by law, implementing the rules of social justice” it unambiguously
stated that “revoking this order for payment is a proportionate measure and
allows to ensure compliance of jurisdictional decisions with Article 2 of the
Constitution of the Republic of Poland.” The Court stressed that, “the premise
for such a conclusion is the fact that the acceptance of the jurisprudence of
issuing an order for payment against the consumer on the basis of the con-
tent of the promissory note presented by the seller/supplier alone, without
controlling the content of the contract on the basis of which it was issued,
could lead to a mechanism of circumvention of Directive 93/13 and endan-
ger the collective interests of consumers.”’ A similar argumentation underlies
the judgment in another extraordinary appeal brought forward by the Public
Prosecutor General.?!

30 Ref. no. I NSN¢ 22/20.
31 Ref. no. INSNc 57/20.
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INTRODUCTION

The subject of this study is the analysis of the interface between Christian
values and human rights, or the concept of human rights, in the context of the
dynamic development of IT technologies and the formation of a digital soci-
ety. While following the media message, especially social media, one gets the
impression that these two systems have diverged. Moreover, it seems that be-
tween Christian values and human rights there has been indifference, and even
a progressive process of marginalization of Christian values. Undoubtedly, the
human rights system plays a leading role in the media coverage. There is an
attitude of désintéressement in relation to Christian values or to present hem
in the negative light. There are different opinions being often expressed, that
according to which, the Christian values limit personal freedom, and they are
a sign of backwardness [Lemieszek 2013, 198; Szczyrba 1996, 189-98].
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1. AN ATTEMPT TO DEFINE BASIC CONCEPTS

At the beginning of my study, it is necessary to define the basic essential
concepts. The basic concept which needs to be defined first is “Christian val-
ues.” This concept is most often perceived through the prism of its metaphysi-
cal meaning without being related to the analysis of its designate. From this
point of view, it should be stated, at the very beginning, that it is not easy to
clearly define what Christian values are in connection with a specific catalog
of these values. In common understanding, it is assumed that Christian values
include those which are included in the so-called traditional values related to
the Church as an institution or, more broadly, with Christianity. But it must be
remembered that the individual Christian religions in their assumptions differ
as to the understanding of these values and to their catalog.

The very concept of “value” belongs to philosophical concepts. According
to Plato, values reflect the transcendent prototypes existing in the world of
ideas. The first principle and ultimate goal and value is good [Laskowski
1986, 284]. In turn, for St. Thomas Aquinas, God is the highest good, he is
the first cause and ultimate goal of existence. A human being strives for this
good through his or her actions. The act is the essence of being. While striving
to achieve the good who is God, through his or her actions, a human being
should be guided and leaded by the values which result from revelation, and
which are written on the pages of the Holy Scriptures [Sienkowski 2019, 236—
42]. Today we talk about the values defined in the teaching of the Church’s
Magisterium.

Thus, the source of values or laws in the Catholic Church is God himself
(lex Dei) and the natural law (ius naturale). For this reason, it is directed not
only to Christians, but to all people. Hence, in the church doctrine one can
meet the statement that Christian values are universal values and not only
institutional values [Atkin and Evans 1999, 28-31].

What, then, are these specific Christian values which should guide all peo-
ple? John Paul II, in his message to the participants of the European Scientific
Congress in 2002, mentioned the following Christian values: the dignity of
the person; the sanctity of human life; the central role of the family based
on marriage; education; freedom of thought, speech and expression of one’s
own views and religion; protection of the rights of individuals and the right
of social groups; cooperation of all for the common good; work understood
as a personal and social good; political power understood as service which is
subjected to law and reason [Skorowski 1998, 117-29]. In fact, all these val-
ues flow directly or indirectly from the Scriptures.! Among the above values,

! John Paul II, Christian values as the spiritual foundation of Europe. Papal message to the
participants of the European Scientific Congress on Towards a European Constitution?,
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there is one more which should be the most important for all Christianity. It is
the so-called the meta-value which is salvation.

Another concept which also needs clarification is “human rights.”
Undoubtedly, this concept has replaced another concept which was funda-
mental to Christianity, namely — “natural law.” Many articles and monographs
have been written on the subject of human rights, and numerous domestic and
foreign conferences have been organized. Therefore, it is not possible to read
everything what has been written about human rights or to cite even the most
important scientific or popular science studies in one footnote. Individual hu-
man rights are enshrined in numerous declarations and international conven-
tions. Moreover, they have been plugged into many modern constitutions, in-
cluding the second chapter of the Polish Constitution.

It cannot be ignored, however, that human rights, especially their content
and catalog, are constantly evolving. Various attempts are being made to sys-
tematize human rights. A fairly common division of human rights is that of
civil and political rights, then, the economic, social, and cultural rights.> In
turn, K. Vasak, a French lawyer of Czech origin, divided human rights into
three categories or generations, i.e., civil rights and liberties, equality rights,
and finally collective rights. Nowadays, there is talk of the fourth or even fifth
category of human rights related to problems resulting from the robotization
of work,® the introduction of autonomous vehicles, or putting this in other
words, these are rights related to the development of artificial intelligence and
its impact on human life.

2. THE SOURCE OF HUMAN RIGHTS

It is widely accepted that the source of human rights is the inherent dig-
nity of a human being. Human dignity as a source of human rights is also
determined by the Polish legislator in the Article 30 of the Constitution of
the Republic of Poland, in which it is decided that “the inherent and inalien-
able dignity of the person shall constitute a source of freedoms and rights of
persons and citizens. It shall be inviolable. The respect and protection thereof
shall be the obligation of public authorities.” The very concept of “human
dignity” has not been defined or clarified by the constitution-maker, legislator,
constitutionalists, or jurisprudence. M. Granat argues that this concept is in

“L’Osservatore Romano” 10-11 (2002). See Wotosiuk 2011, 185-88.

2 This division is justified in two different UN documents from 1966, i.e., the International
Covenant on Civil and Political Rights and the International Covenant on Economic, Social
and Cultural Rights.

3 The fourth category of human rights includes the rights of social minorities, which are: reli-
gious, ethnic, or sexual. See Stgpniak 2019, 97-121.
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fact pre-legal and pre-juridical. It is also not a constitutional right because it
belongs to the world of values [Granat 2013, 27-33].

Human rights, therefore, do not come from any human legislation, nor do
natural rights. Most of the signatories of the Universal Declaration of Human
Rights assumed that they are universal, inalienable, and that every human
being is entitled to it, regardless of race, colour, gender, property status and
religion.

It should also be pointed out that in the latest doctrine of the last decade,
one can encounter a different approach to the sources or origins of human
rights. According to some experts, human dignity results from the psycho-
physical structure of each person and the biochemical and cognitive-neuronal
processes taking place in the human brain [Kociotek-Peksa and Menkes 2018,
125-26; Sitek 2018, 399—411].

Apart from this quite innovative approach to the issue of human dignity,
a certain novum is the new systematization of human rights based on the con-
cept of human needs developed by A. Maslow. Indeed, human’s needs ulti-
mately result from his or her inherent dignity, or from the natural law resulting
from the nature of human being himself or herself created by God. Therefore,
it can be assumed that the specificity of human needs derives from the nature
or dignity of the human being. His specific needs, such as freedom, the desire
to live or property, result precisely from the fact that he or she is ontically
a human being [Sitek 2016, 38—43]. Moreover, it is precisely these specific
needs, especially freedom, awareness, and the will to live, which distinguish
human being from other beings.*

3. CONTEMPORARY DILEMMAS RELATED TO HUMAN RIGHTS

Human rights as a concept are related to the events of the nineteenth and
twentieth centuries, the period of two great wars, and earlier the period of
colonization and the brutal subjugation of countries and continents conquered
by selected European countries. The conquered nations wanted freedom and
independence. In this context, the concept of individual freedom, the protec-
tion of which consists in limiting excessive human interference and control by
state organs, has been more strongly emphasized. Freedom understood in this
way has its constitutional guarantees.

* The Roman lawyer Ulpian was already considering the need to distinguish human being from
animals. Ulp. L. 1 inst. (D. 1.1.1.3): “Ius naturale est, quod natura omnia animalia docuit: nam
ius istud non humani generis proprium, sed omnium animalium, quae in terra, quae in mari
nascuntur, avium quoque commune est. Hinc descendit maris atque feminae coniunctio, quam
nos matrimonium appellamus, hinc liberorum procreatio, hinc educatio: videmus etenim cetera
quoque animalia, feras etiam istius iuris peritia censeri.”
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Today, the biggest problem related to human rights is the appropriation of
this concept and making it an ideology and an instrument of political, ideo-
logical and, above all, economic struggle. T. Mazowiecki warned against such
a threat already in 1978, when he wrote: “Therefore, no one can claim the
right to ideological exclusivity in this area, no one can appropriate it, he can
only testify to his understanding of human rights and his commitment to their
implementation” [Mazowiecki 1978, 102].

Meanwhile, human rights became susceptible to appropriation by various
ideologies, in particular ideologies bound by a common denominator, which
is liberalism [Machaj 2010, 27-41]. Human freedom, which is a fundamen-
tal value and a human right, has become the foundation for all philosophical
trends or liberal ideologies, beginning with John Lock.’ Freedom is undoubt-
edly a manifestation and expression of human dignity, and it is a criterion
which definitely distinguishes him or her from all other beings. At the same
time, this natural human freedom, along with the entire package of human
rights, may be appropriated and used for the purposes of a specific ideology.
Since ancient times, there are examples of referring to the idea of freedom in
order to achieve specific political goals. Hence, M. Piechowiak rightly empha-
sizes that understanding the concept of “human rights” always requires taking
into account the historical, social, political, cultural, ideological, and currently
technological context of the emergence and development of the contemporary
concept of human rights and their protection [Piechowiak 1997, 9-10].

Nowadays, it is possible to point to philosophical, political, or economic
trends which build their entire axiology and action based on the need to de-
fend the individual. On this occasion, the main mentors of philosophical cur-
rents point to the dangers of, inter alia, the system of Christian values limiting
the freedom of an individual, for example according to them, such a right is
the right of every human being to life from conception to natural death. Due to
the pluralism of philosophical trends referring to the concept of human rights,
especially freedom interpreted in a different way, Immanuel Wallerstein in his
analysis of the current situation and his futuristic vision of the world speaks of
the enormous chaos of the value system [Wallerstein 2010, 24—40; Turowski
2007, 77-86].

5 One cannot speak of one stream of liberal philosophy. In addition to the so-called classical
liberalism there are many other types of liberalism, including: social, modern, or radical liberal-
ism. Hence, the principles of liberal thinking include the acceptance of the pluralism of values
and final goals which occur in contemporary societies [Sepczynska 2008, 22-23; Blau and
Moncada 2005, 1-5].
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4. CHRISTIAN VALUES AND HUMAN RIGHTS

Both systems, human rights, and Christian values, are undoubtedly an in-
strument of creating a specific morality. Those systems have an impact on
human behavior and entire social groups. They are also political ideals. Both
systems of values contain a specific catalog of values, including individual
freedom.

It should be noted, however, that the system of Christian values most often
stands in opposition to the values proclaimed by various political and philo-
sophical trends, by the media, or economic concepts, which make a specific
interpellation of individual human rights, especially freedom, in terms of their
own immediate needs. It is human rights, not Christian values, which are to-
day the values typical of a digital society which communicates with the use of
IT technology. Some experts speak of a postmodern or fluid society [Bauman
2012, 69].

Typical Christian values are replaced by values which are difficult to assign
to specific ideologies. There is also no universality of the digital society value
system, including human rights. Z. Bauman writes about an ethical vacuum,
which is filled by numerous competing forces, each of which demands the
exclusive right to interpret the applicable ethical principles, including human
rights. In this context, it is difficult to talk about the universalism of human
rights, not only because of the numerous violations which are done on all
continents, but also because of their different interpretations, for example, by
China [Kajtoch 2008, 199-204], Russia [Kuzniak and Ingelevic-Citak 2019,
431-44] or Muslim states [Michatowska 2008, 9-98]. Besides, the Council of
Europe treats all violations of human rights differently, for example in relation
to Russia, in a more moderate form, also because of political and economic
reasons [Dynia 2020, 35-50].

Such organizations and institutions as Amnesty International or the
European Court of Human Rights, and not religious or political centers, have
become centers of interpretation or, perhaps, reinterpretation of the content
of individual human rights, especially those relating to human freedom. The
guidelines formulated by these institutions are incorporated and presented by
the media, politics, and courts which resolve possible conflicts between dif-
ferent values, adjudicating on the principles of broadly understood freedom.

The relativity of human rights and the lack of universality are even more
evident in their relationship to the business world. The entire modern economy
is based on the four fundamental freedoms, which are: the movement of peo-
ple, capital, goods, and services. A human economic activity is linked through
the concept of the social market economy [Bernatt 2009, 5ff]. Besides, in in
the Article 20 of the Constitution of the Republic of Poland, it was decided
that “A social market economy, based on the freedom of economic activity,
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private ownership, and solidarity, dialogue, and cooperation between social
partners, shall be the basis of the economic system of the Republic of Poland.”
The concept of the social market economy adopted by the constitutional ac-
tivist assumes the maintenance of high economic growth, low inflation rate,
low unemployment rate, while ensuring decent working conditions, the social
security system, and the provision of high-quality public goods. Just like the
concept of economy, it assumes a high level of protection of human dignity,
including his or her freedom.®

Despite such a concept of the economy, in a way which is almost imper-
ceptible through the advertising and promotion system, the human freedom
is actually limited. Ubiquitous advertising determines a person to choose
specific products, services and, consequently, change his or her thinking and
system of values [Hostynski 2020, 127-42]. An example of this phenomenon
is advertising of abortion or contraceptive products, based on the freedom of
choice. Such concept will always lead to the negation of Christian values. The
same applies to the promotion of euthanasia, showing it as a good solution for
the sick and the elderly.

The antagonism between Christian values and human rights is also notice-
able in the views of contemporary philosophers. Ch. Villa-Vicencio, profes-
sor emeritus at the University of Cape Town, says the link between Christian
values or Christianity as such and human rights is ambiguous. According to
this thinker, Christianity has for centuries promoted religious intolerance and
the persecution of those who did not recognize the system of Christian values.
He further argues that many Christian values today are dismissed as contrary
to a human rights culture and moral decency. It cannot be denied that many
human rights have their roots in the Bible. They were analyzed especially in
those periods when the Church tried to make corrections and strive to build
a more humane society. According to this philosopher, the emergence of the
concept of human rights in Western culture is, among others, the result of
the interaction of Christianity with various social and cultural forces. Hence,
it cannot be denied that Christian values enrich the concept of human rights
[Villa-Vicencio 2000, 579-600].

Christian values, despite the existing discrepancies, are characterized by
a certain stability and universality, regardless of which Christian denomina-
tions we are talking about. For this reason, these values are not very suscep-
tible to the dynamics of changes caused by economic, political, and nowadays
mainly technological changes in the IT area.

¢ The concept of a social market economy was implemented by L. Erhard, the German Minister
of Economy in the government of K. Adenauer [Zeidler 2017, 75-88].
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5. THE PROCESS OF ELIMINATING CHRISTIAN VALUES
IN A DIGITAL SOCIETY

The dominant instrument creating the value system in the digital society
is undoubtedly business and the related advertising of products and services,
which was already mentioned above. Going further, it should be said that
more and more business activities are moving to the virtual world, and at the
same time newer types of business are being created in this world, especially
in the area of games and gambling. A new kind of society is emerging, known
as a digital society. This is where people make their dreams come true by pur-
chasing clothes, food, or services. In the virtual world, seemingly universal
or global, there has been an exceptional fragmentation of values, so much so
that one cannot speak of a single or particular system [Sitek and Such-Pyrgiel
2018, 201-15].

An example of an ideological clash between Christian values and the
Internet media is the exertion of as much pressure as possible to leave the
church. Articles, interviews, and statements of various ideologues appearing
in social media create the impression that the acts of apostasy were mass-
produced. Meanwhile, at the end of 2021, there were only 1,334 such situation
[Glanc 2021]. In relation to the number of the faithful in Poland, it is not even
one per mille. However, this information is described in various ways and
duplicated many times in order to induce scale-up phenomena. For example,
a statement by a famous person who is an idol for his or her followers is quot-
ed. In addition, to facilitate and encourage people to leave the church, Google
Play recently launched the application “AppOstazja” (AppOstasy), the pur-
pose of which is to facilitate the withdrawal from the Catholic Church. This
duplicated information, however, does not say that, according to the canon
751 of the Code of Canon Law and the General Decree of the Polish Bishops’
Conference of 7th October 2015 on leaving the Church and returning to the
community of the Church, the apostasy may only be made in writing form and
in person appearing in order to submit a declaration of withdrawal from the
Catholic Church [Fabianczyk 2017, 53—66]. In addition to manipulating false
information about apostasy, statistical data are also manipulated. Often an ar-
gument proving the increase in withdrawals from the Church is the decrease
in the number of participants in the Sunday mass. Providing these data along
with information about apostasy, may give the impression that abandoning
participation in the Sunday Mass is recognized as the equivalent to apostasy.
Anyone reading such news, unaware of the manipulation mechanisms, may
become convinced that one also needs to escape from the Church.’

" See W Google Play pojawila si¢ AppOstazja. Pomoze wypisac si¢ z Kosciola, https://
www.dobreprogramy.pl/w-google-play-pojawila-sie-appostazja-pomoze-wypisac-sie-z-
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In view of the above discourse, the question arises whether Christian val-
ues are slowly passing into the history of humankind, or should other ways of
implementation be sought for them?

6. HUMAN RIGHTS AND CHRISTIANITY

The concept of human rights, used in isolation from Christian values, as
well as from their foundation in historical conditions, in the social and politi-
cal context, allow to derive, inter alia, claims about the barbarity of individual
nations or people living in certain periods, about the lack of tolerance, back-
wardness or darkness. It should be noted that the above phenomenon is accom-
panied by the use of contemporary evaluation categories to past events. Here
you can cite numerous examples of publications on human rights violations in
ancient Rome [Robinson 1998, 325-34]. However, many reliable publications
indicate that the concept of human rights was unknown at that time [Bauman
2012, 8ff]. One can only speak of some manifestations of humanitarianism,
such as humanistas or philanthropy = indulgentia [Kupiszewski 1988, 178—
83; Tuori and Giltaij 2015, 39-63].

In addition, there are numerous legal and social institutions which have be-
come the foundation for modern thinking about human being. It is impossible
to ignore the institution of slavery, which in fact was something extremely
shameful in the history of humankind. However, it should be taken into ac-
count that the entire society of that time based its economy on slave labor.
Roman society was therefore not unique. Nevertheless, it is in Roman law that
we find a number of descriptions of specific stories or legal provisions which
in some way protected slaves, inter alia, against the negative behavior of their
owners. For example — when there was a doubt about a person’s status, the
dispute was always settled in favor of freedom. Even a special official was
appointed — adsertor libertatis, whose task was to support people striving for
full freedom [Brunt 1998, 139-50]. Most importantly, the Romans believed
that all people are born free. The division of people into free and slaves came
from human law, or to use modern terminology from positive law.®

Another example of the lack of a responsible methodology for formulating
judgments about past human rights abuses, without taking into account politi-
cal and social conditions, is the issue of schools with a program for the assimi-
lation of Indian youth in Canada. This program was carried out from 1831 to
1998 largely by various churches, including the Catholic Church. During the

kosciola,6731616458726080a [accessed: 30.01.2022].

8 Florent. L. 9 inst. (D. 1.5.4 pr. —1): pr. Libertas est naturalis facultas eius quod cuique facere
libet, nisi si quid vi aut iure prohibetur. 1. Servitus est constitutio iuris gentium, qua quis do-
minio alieno contra naturam subicitur.
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implementation of this program, there were quite a number of violations of
human rights in the modern sense. In the media, especially in social media, the
Catholic Church, which has not shown sufficient empathy towards its pupils,
has been assigned the main responsibility for this type of negative activity.
The fact that it was a program planned and controlled by the Canadian authori-
ties implementing the ideology of colonialism against indigenous peoples was
largely ignored in the media.® Although the Prime Minister of Canada apolo-
gized to the Indians for these actions by the state, the most interesting cases
for the media were the violations of human rights by only the educators of the
Catholic Church. Such an incorrect approach to this story, from the point of
view of the methodology of thinking, raises not only a negative assessment
of the Catholic Church as an institution, but also alienates many recipients of
this information from the entire system of values proclaimed by the church.
As a result, in Canada as well as in the United States, there were numerous
arson attacks on churches and the destruction of objects of worship of the
Catholic Church. This negative assessment in no way reached the Canadian
state authorities.

Many argue that the human rights system is a kind of utopia. Jimmy Carter,
the president of the United States in 1977-1981, stated that human rights
should be the rational guide of foreign policy of all countries. Meanwhile,
it was the United States which showed a lack of respect for human rights in
the 1960s and 1970s, waging a rather cruel war in Vietnam or creating a new
model of economy based on consumptionism. Many European countries still
had their colonies in Africa or Asia in the 1960s.!° In turn, the Soviet Union,
referring to the concept of human rights and the need to liberate Asian and
African countries from colonialism, spreading the ideas of revolutions based
on Marxist ideology, created new armed conflicts combined with discrimina-
tion, sometimes with the extermination of part of the local population, includ-
ing in Angola, Afghanistan, in former Zaire or in Cuba [Moyn 2012, 4-10].

According to Jurgen Habermas, human rights constitute a kind of realistic
utopia, as they do not lead to the building of collective happiness, but to the
achievement of the ideal goal of a just society, incorporating this belief into
modern constitutions [Habermas 2014, 37]. According to this philosopher,
a realistic concept of human rights can only be developed when all people
are simultaneously guaranteed the implementation of all categories of human
rights. This intention, however, is a kind of utopia, and therefore an impos-
sible assumption [Raczynski 2017, 67].

° Honouring the Truth, Reconciling for the Future. Summary of the Final Report of the Truth
and Reconciliation Commission od Canada, Ottawa 2015, p. 371f.

10 Algeria gained independence in 1962. Mauritania 1960, Togo in 1960. So did Nigeria and
Cameroon. The most recent independence was Namibia in 1995 and Angola in 1975 [Betts and
Betts 2004, 5ff].
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7. APRACTICAL CLASH OF CHRISTIAN VALUES
WITH THE HUMAN RIGHTS SYSTEM

Nowadays, politics, economics and various ideologies related to new ICT
technologies have the greatest impact on the interpretation of the content of
human rights under specific, immediate needs. These factors also determine
their hierarchy when it is necessary to weigh them — to decided about the
hierarchy of their importance. Thus, it becomes impossible to respect human
rights in a sustainable way. The principle of proportionality applied in practice
allows for a stronger emphasis of one law over another in the event of a con-
flict between them [Wisniewski 2019, 57-70]. It is accepted without any jus-
tification that human rights are headed by the freedom of the individual. Such
practical and theoretical determinants of the process of applying human rights
consequently lead to their appropriation by the user, as mentioned earlier. The
effect of these actions is then translated into far-reaching legislative changes.
Hence, it is extremely important to analyze the ways in which Christian values
are replaced by the values which are hidden under the name of human rights.

One of the basic Christian values is helping other people in need, which
is also an element of human rights, including in the law of equal treatment or
equal opportunities. It is enough to mention the parable of the Good Samaritans
(Lk 10: 30-37). Nowadays, the Church provides help to the needy in various
ways, including through Caritas. The media do not provide much information
about the activities of Caritas, as it is the case with the huge help of this insti-
tution for emigrants from Belarus and Ukraine to Poland.

The situation is different with the Great Orchestra of Christmas Charity,
which is powered by a media machine which mainly uses social media.
Moreover, this action is supported by numerous social and political organiza-
tions. As a consequence, a huge number of young people, as well as the el-
derly participate in this action. Hence, the average Pole, especially the young
generation, connected and associate charity with this initiative and not with
Caritas."

Other activities of Christian organizations in the field of human rights are
also gradually being eliminated. An example is the action against priest — Fr.
J. Stryczek, the creator of the “Szlachetna Paczka,” the event organized on the
occasion of Christmas for many years. As a consequence, the lack of a leader
meant that this entire action was largely marginalized. The Easter campaign
of Caritas selling candles to cover works carried out by this organization is of
less and less social importance.

' Among the non-profit organizations which receive the most funds from the 1%tax deduction,
Caritas ranks only third. See: Najwigksze organizacje pozytku publicznego, Forbes, publication
from 24.03.2014, https://www.forbes.pl/finanse/najwieksze-organizacje-pozytku-publicznego/
wstbzp2 [accessed: 13.02.2022].
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How, then, is the Church to be present in a digital society? It is with the
help of social media that contemporary idols and heroes are created. These are
no longer saints living in asceticism, practicing the truths of faith, especially
the evangelical ones. They are journalists, media figures, athletes, or actors.
The system of Christian values is irrelevant in this case. The creators of these
ideals or values are no longer any body of people who have a life full of
traditional values behind them, but people who are often connected with the
business world, and their lives are far from any ideals of traditional society
or Christian values. The announcement of a saints of Catholic or Orthodox
church is no longer a great event for society. But sometimes, it is an occasion
for violent presumptive attacks against those carried to the altars. On this oc-
casion, it is impossible not to point to St. John Paul II, who is also being slan-
dered in our homeland only on the basis of various presumptions.

8. FINAL CONCLUSIONS — WHAT NEXT WITH CHRISTIAN VALUES?

The above analysis of the contemporary philosophical, ideological, politi-
cal, and economic borderline of human rights and Christian values does not
seem to be optimistic. There are more and more areas of Christianity’s activity
to date, including charity or education is perfectly carried out by non-religious
organizations. Social media and the latest IT technologies are used for this.
The IT society, living largely in cyberspace, benefits from an extended sphere
of freedom. New technologies used in medicine effectively improve the qual-
ity of human life and give rise to the belief that human beings are immortal.
Under these circumstances, what can Christianity bring to the information
society?

K. Rahner, a German theologian, who died in 1984, wrote that the future of
Christianity is living in communes or in the diaspora. In this new perspective,
it will be difficult to speak of the Church as an institution, how it is understood
today. Of course, the structure headed by the Pope will remain. The role of lay
people will increase significantly, as it is the case, for example, in the neocat-
echumenate. Being a member of such a community or being a Christian will
no longer be the result of traditional attachment to rites and behavior, but an
individual and deliberate decision.

Thus, the era of ideological, political, and even social domination of the
Christian religion is passing away. What remains is the pure mission of Christ,
which is changeless and timeless. Earlier, I wrote about the Christian meta-
value, which is the salvation of human being. It is a value which cannot be
given to a person by any other ideology, economic or political force.

From this perspective, however, another doubt arises from the sociological
point of view, namely what is the level of demand for this value in modern
human being? Looking only briefly at social media, one can quite definitely
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say that the topic of human salvation or eternal life in another dimension does
not actually appear there. Hence, it is necessary to look for an answer to the
following question, does the modern human being, embedded in the digital
society, have such a need?

The answer to the above question prompts us to conclude that the future
life of Christians dispersed in the diaspora, i.e., in local communes, is inevita-
ble in the near future. At the same time, Christians must function in the world
using the latest technologies, including social media, to communicate with
themselves and with the outside world. By implementing Christian values,
Christians, as a rule, will also implement essential principles of human rights,
without political, ideological, or economic overlay.

Living in communes or communities will allow to establish real, and not
only virtual, interpersonal bonds. Freedom, especially internal freedom, will
become essential. The vision of the life of Christians in the Diaspora is already
being realized because Christians are in the minority among non-Christians.
The Christian majority in Poland, Slovakia or Italy are exceptions to this rule
[Bokwa 1999, 133-42]. Despite being in the majority, however, Christians
there no longer have any influence on shaping social or economic policy.
This is how Christians have lived for centuries in many African and Asian
countries.

Living in scattered communities requires Christians to completely change
their attitudes as believers. Their lives must be authentic according to the val-
ues in which they believe and which they proclaim. Priests, who lead a trans-
parent life towards the members of their community and the society referred
as the digital society, will remain an example and at the same time the key-
stone of these communities.
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Abstract. The Code of Administrative Procedure was substantially amended in 2017.
Introduction of the right to waive the right to appeal to Article 127a, Code of Administrative
Procedure, is one such major change. Such a waiver is momentous, since it not only obstructs
appealing but also prevents the option of complaining against a decision to courts. The new
regulation, intended to accelerate administrative proceedings and enforceability of decisions,
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of the amendment, both judicial decisions and the doctrine rightly accept the possibility of with-
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INTRODUCTION

In administrative proceedings, a party dissatisfied with a decision of a first-
instance authority can appeal against that decision. The case is then considered
by a higher-instance authority as a result. This arises from the constitutional
principle of two-tier administrative proceedings, expressed as the party’s right
to having their case handled and resolved twice by two different authorities in
order to supervise the resolutions they issue.!

This principle guarantees realisation of rights and interests of parties to and
other participants in proceedings.? Thus, it serves the citizen first and foremost
[Smarz 2018, 378-86]. A party eager for a positive resolution may, however,
strive for the fastest possible enforceability of a decision. This is fostered by

! Judgment of the Supreme Administrative Court of 7 February 2008, ref. no. I GSK 382/07,
Legalis no. 114623.
2 Judgment of the Constitutional Court of 8 April 2014, ref. no. SK 22/11, Legalis no. 815933.
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the institution of waiver of the right to appeal® under Article 127a(1) of the
Code of Administrative Procedure,* intended to reduce the time of proceed-
ings and realise the so-called “economics of trials.””

The waiver of the right to appeal by all parties to proceedings results in
finality and validity of an administrative decision [Adamiak and Borkowski
2021]. In the event, an administrative decision becomes final not after some
time or following an appeal procedure by a second-instance authority, but by
force of a party’s declaration the law endows with certain legal effects. This
means an administrative decision issued by the first instance in compliance
with Article 130(4) CAP, is enforceable prior to the deadline for appeals and
cannot be reviewed [Ke¢dziora 2017].6

When introducing this institution, the legislator has failed to resolve the
essential issue of permissibility of revoking a declaration to waive the right to
appeal. The statement of reasons in the amended law that introduces the regu-
lation does say it should be assumed effective revocation is impossible due to
the effects triggered by a waiver of appeal, that is, a decision becoming final
and enforceable and a party waiving their appeal being unable to complain
against such decision to the administrative court.

Nonetheless, some judicial decisions allow revocation of a declaration to
waive the right to appeal. Differences occur in the doctrine as well. The issue
cannot be ignored, therefore.

A theoretical and legal analysis of some amendments to the CAP is un-
dertaken in order to answer the question, is a party eligible for the right to
withdraw their declaration of a waiver of their right to present an appeal. The
discussion is grounded in current judicial decisions and specialist literature.

1. NATURE OF THE RIGHT TO WAIVE THE APPEAL

The right to appeal is grounded in the principle of the party’s full faculty
to dispose. This means it is up to a party’s will to resort to this right or not by
failing to appeal or declaring their will to waive the right to appeal [Adamiak
and Borkowski 2021]. It needs to be weighed what legal consequences arise
from a party’s declaration of will in this respect.

3 Waiver of the right to appeal also applies to a request to have a case reconsidered under Article
127(3) of the Code of Administrative Procedure.

* This is a rather new regulation introduced to the Code of Administrative Procedure by force
of the Act Amending the Code of Administrative Procedure and Certain Other Acts of 7 April
2017, Journal of Laws item 935 [hereinafter: CAP].

5 The substantiation of the government draft Act Amending the Code of Administrative Proce-
dure and Certain Other Acts, p. 5658 (Print No. 1183), http://orka.sejm.gov.pl/Druki8ka.nsf/0/
F3388D1AB00B1313C125809D004C3C8E/%24File/1183.pdf [accessed: 04.07.2017].

¢ See also Article 130(4) CAP in fine.
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Legal consequences of a waiver of the right to appeal have long been
sources of scientific controversy. I. Wajnes believes, for instance, the essence
of recourse as a legal remedy, that is, protection that can only be not resorted
to but cannot be waived, suggests a negative answer to the question whether
a party may revoke such a waiver by exercising the remedy by its deadline
[Wajnes 1939, 115]. Any exceptions can only be provided for expressly by
positive law [Kmieciak 2011, 105]. This is upheld by the Constitutional Court
by pointing out any party has the right to complain against decisions and reso-
lutions issued by the first instance. The Constitution in the second sentence of
its Article 78 allows certain exceptions to this rule, however. They should be
laid down in an act of parliament. The Constitution fails to specify the nature
of these exceptions, without indicating either subjective or objective scope
within which such exceptions are acceptable. This doesn’t mean, though,
the legislator enjoys full, untrammelled liberty at cataloguing these excep-
tions. First and foremost, they cannot lead to violations of other constitutional
norms. In addition, they cannot void the general principle itself, which, in the
framework of ordinary legislation, would in fact become an exception to the
rule of single-tier proceedings introduced by a variety of trial regulations.’
The Constitutional Court also points out the exceptions should arise from spe-
cial circumstances. The Constitution says exceptions to the right to complaint
must be stipulated by law, therefore, they cannot be presumed.

Thus, the amended Article 127a CAP, referring to the case in question, can
be said to fulfil this requirement as it is substantiated by the party’s decision
in this respect.

W. Dawidowicz finds a waiver of appeal should be treated like any other
declaration of a party made as part of proceedings, which can be modified or
supplemented at any time [Dawidowicz 1962, 216]. Such a declaration only
expresses a party’s intention at a given time and cannot restrict or change the
right to submit an appeal that accrues to parties by force of the Code. A dif-
ferent position is presented by E. Iserzon, who claims a party is not entitled
to appeal if they waive their right to appeal on delivery of a decision [Iserzon
1937, 174].

Doubts regarding the amendment are also raised by J. Zimmermann, who
describes Article 127a CAP, as “an astonishing regulation” [Zimmermann
2017, 15]. The author stresses a waiver of the right to appeal is made “to
a public administrative authority that has issued a decision.” The question
arises, therefore, if the waiver “to an authority” means a relevant declara-
tion should be presented to the same authority or whether the meaning of this
expression is far more profound and denotes e.g. the range of entities in rela-
tion to which the decision has become final. Z. Kmieciak, in turn, admits the

7 Judgment of the Constitutional Court of 12 June 2002, ref. no. P 13/01, the Constitutional
Court ZU 4A/2002, item 42.
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possibility of revocation of a party’s declaration by citing the party’s right to
dispose of their trial entitlements [Kmieciak 2018, 105]. It should be noted,
however, the party’s right to dispose of their trial entitlements may argue for
the regulation of Article 127a CAP, yet it fails to explain principles of this in-
stitution. In addition, the existing, though quite modest views of the doctrine
seem to give priority to the functional interpretation and ignore, or even fail to
perceive, imperfections of Article 127a CAP.

It should be emphasised that, prior to introducing the regulation providing
for the right to waive the appeal, judicial decisions® had expressed the position
that even if a party declares they will not appeal, or waive this right, a deci-
sion does not become final before the deadline for appeal measures. A party
could of course appeal voluntarily, yet an authority receiving such a declara-
tion could not have the decision enforced. What is more, such a declaration
failed to produce a legal effect of preventing a party from submitting an appeal
or request to reconsider the case by the appropriate date. Such a declaration,
therefore, did not block a complaint to an administrative court [Sadkowski
2017]. The law did not link legal consequences of a party’s declaration to
waive their right to appeal. As a result, waiver of the right to appeal was a le-
gal act a party could revoke by filing an appeal until the deadline for appeals.
Thus, a party’s waiver of their right to appeal was revocable. A party could
effectively revoke their waiver of the right to appeal within the statutory time
for appealing.

The current situation is completely different due to the contents of Article
127a CAP, according to which a party may waive their right to appeal to a pub-
lic authority that has issued a decision within the time limit for appealing. As
a public administrative authority receives a declaration to waive the right to
appeal from the last remaining party to proceedings, a decision becomes final
and enforceable. This provision identifies effects of a waiver of the right to
appeal, namely, finality and enforceability.

2. CONDITIONS OF A WAIVER OF THE RIGHT TO APPEAL

The right to waive the right to appeal is subject to several conditions. It is
first of all restricted subjectively to parties. As a substantive right to demand
another consideration and resolution of a case, it does not accrue to entities as
parties. The waiver of the right to appeal is therefore decided solely by will of
a party that is not objectively restricted by the type of resolution contained in
a decision of a first-instance authority. This right can therefore relate to both

8 Judgment of the Supreme Administrative Court of 21 February 2006, ref. no. [ OSK 542/05,
Legalis no. 275738.
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a decision resolving in favour and against a party, both decisions creating and
not creating party rights.

A waiver of the right to appeal is a party’s procedural act. A declaration
to waive the right to appeal should be submitted to a public administrative
authority which has issued the decision, not to any such authority. The law
stipulates such a declaration becomes effective on delivery to the authority,
which affirms the declaration needs to be made in writing. This is also implied
by the substantiation of the draft law.

The right is subject to the condition of the time limit for appealing. The
declaration should be filed “within the time limit for appealing,” which is ex-
pected to allow a party to review the decision after it is delivered or published.

The option of waiving the appeal is the resignation by a party to proceed-
ings from another instance and judicial review of a decision issued by a public
administrative authority. Thus, the declaration can be found correctly filed,
and therefore effective, insofar as it has been submitted intentionally, espe-
cially if an entity exercising the right knows and understands effects of filing
such declaration.

This is corroborated by the doctrine [Wrobel 2020, 680; Adamiak 2017b,
687], which stresses the declaration must be unambiguous and indubitable,
as well as autonomous and completely free. Therefore, persuading a party
to waive their right to appeal is unacceptable. An authority should instruct
a party in detail on effects and importance of such a waiver, particularly that
such a waiver finally deprives the party of the right to trial.” An administrative
authority is not allowed, however, to assess reasons for a waiver of the right to
appeal, in particular, whether it is in the interest of the waiving party.'

Due to the above, an administrative authority informing a party of their
procedural right under Article 127a(1) and (2) CAP, should not limit them-
selves to citing contents of that provision only but should also instruct a party
in detail on the importance of the act of waiving and underscore its irrevers-
ibility, which should mean in practice the authority should identify, clearly
and understandably, specific effects of a waiver of the right to appeal. The
authority is also obliged to gather evidence as to whether and how a party has
been notified of these effects.'!

The duty can be carried out by including in the decision instructions on
the right to waive the appeal and legal consequences, including finality and

® Judgment of the Regional Administrative Court in Cracow of 29 April 2019, ref. no. III SA/
Kr 168/19, Legalis no. 1918773; judgment of the Regional Administrative Court in Warsaw
of 28 May 2019, ref. no. IV SA/Wa 793/19, Legalis no. 2320624, and judgment of the Re-
gional Administrative Court in Wroctaw of 8 July 2020, ref. no. IV SA/Wr 261/20, Legalis no.
2417892.

1" Ref. no. IV SA/Wa 793/19.

I Judgment of the Regional Administrative Court in Warsaw of 25 October 2018, ref. no. IV
SA/Wa 1296/18, Legalis no. 2311620.
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enforceability of the decision. This arises from Article 107(1)(7) CAP, which
obliges a public administrative authority of the first instance to instruct a party
in its decision about the party’s right to waive the appeal and legal effects of
such waiver under Article 127a(2) CAP. Including in the decision defective
instructions on the right to appeal or legal effects of a waiver of appeal, or fil-
ing a suit with general courts or a complaint with administrative courts cannot
harm a party that follows such instructions (Article 112 CAP)."

3. EFFECTS OF A WAIVER OF APPEAL

Contents of Article 127a(2) CAP, imply a decision shall become final and
enforceable as of delivery to a public administrative authority of a declaration
to waive the right to appeal by the last party to proceedings.

The legislation stipulates, therefore, such decision cannot be appealed in
administrative proceedings or complained to an administrative court (the at-
tribute of enforceability), nor can a request to reconsider the case be filed (the
attribute of finality).

Considering the literal wording of the said provision, it should be assumed
appealing after an effective waiver of the right to appeal causes inadmissibil-
ity of appealing and thus of instigating appeal proceedings that would lead
to a decision by force of Article 138 CAP. An appeal authority should then
resolve by force of Article 134 CAP." If there are a number of parties, a waiv-
er of the right to appeal becomes effective at the date the last party to the
proceedings submits their declaration to the public administrative authority
that has issued the given decision. This excludes opposability in administra-
tive proceedings and acceptability of executing an obligation imposed by the
decision not only voluntarily but also by way of compulsory administrative
enforcement.!* A party who has presented their declaration of waiver of the
right to appeal could possibly prevent the legal effects under Article 127a(2)
CAP, as long as at least one party has not submitted the declaration provided
for thereunder and thus before the decision of a first-instance authority has be-
come final. In the event, legal effects of a declaration can be evaded by appeal
of a party who has waived their right to appeal before.

Where parties waive the right to appeal effectively, the decision such
a waiver relates to cannot be complained to administrative courts (Article

12 Cf. e.g. judgment of the Regional Administrative Court in Warsaw of 8 April 2021, ref. no. IV
SA/Wa 26/21, Legalis no. 2582559 and the judgment of the Regional Administrative Court in
Warsaw decision of 25 March 2021, ref. no. VII SA/Wa 318/21, Legalis no. 2561103.

13 Judgment of the Regional Administrative Court in Szczecin of 18 March 2021, ref. no. Il SA/
Sz 807/20, Legalis no. 2561299.

14 Ref. no. IV SA/Wa 793/19.
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16(3) CAP)." This is due both to effectiveness of the decision and to the fact
the parties have failed to exhaust administrative complaint measures in rela-
tion to the same decision, which is absolutely prerequisite to filing complaints
with administrative courts.

4. POSSIBILITY OF WITHDRAWING A DECLARATION
TO WAIVE THE RIGHT TO APPEAL

The Code of Administrative Procedure fails to clearly resolve admissibility
of revoking a declaration to waive the right to appeal. The substantiation of
the draft 2017 amendment does emphasise, in connection with effects of the
waiver of the right to appeal, “it should be assumed an effective withdrawal
of a declaration in this respect is impossible. Such a declaration, if correctly
filed, is immovable once delivered to the authority by a party or, if there are
more parties to proceedings, by all parties.”'®

In spite of that substantiation, there are judicial decisions that allow the op-
tion of revoking a declaration to waive the right to appeal. Differences in this
regard are voiced by the doctrine as well.

The judicial decisions assume the option of withdrawing a party’s declara-
tion to waive the right to appeal should be accepted if the effects contemplated
by Article 127a(2) CAP, have not taken place, that is, if a decision has not
become final and enforceable and a letter revoking the waiver is delivered by
the deadline for appeal (set to a given party).!” In practice, this will be the case
if there are more parties to a case and only some waive their right to appeal,
since exercise of this right by one party (or some parties) cannot affect the le-
gal positions of the remaining parties. This means a decision is not final until
the deadline for appeal by the remaining parties or until those parties waive
their rights and an entity who has waived their right to appeal before can
revoke such a declaration effectively. A declaration contemplated by Article
127a(1) CAP, could be revoked within 14 days of decision delivery to a given
party. An appeal should be submitted by the same date and may contain a dec-
laration to revoke the waiver of the right to appeal. A declaration to waive the

15 Decision of the Regional Administrative Court in Lublin of 17 June 2020, ref. no. III SA/Lu
124/20, Legalis no. 2492662.

1 The substantiation of the government draft do Act Amending the Code of Administrative
Procedure and Certain Other Acts, p. 57-58 (Print No. 1183) and judgment of the Regional
Administrative Court in Biatystok of 13 September 2018, ref. no. I SA/Bk 409/18, Legalis no.
1827451.

17 Ref. no. IV SA/WA 793/19; judgment of the Regional Administrative Court in Bydgoszcz
of 14 December 2018, ref. no. II SA/SA/Bd 1173/18, Legalis no. 1876645, and judgment of
the Regional Administrative Court in Warsaw of 6 August 2019, ref. no. VII SA/Wa 162/19,
Legalis no. 2521565.
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right to appeal cannot be revoked after such date or after occurrences that re-
sult in a decision becoming final and enforceable. If there is only one party to
proceedings, on the other hand, their effective waiver of the right to appeal by
force of Article 127a(1) CAP, makes the decision instantly final and enforce-
able. Thus, the party is not allowed to revoke their earlier declaration of will.'®

Meanwhile, the doctrine of administrative law finds resignation from a sub-
jective right unacceptable in principle [Zimmermann 2014, 319; Kmieciak
2011, 105]. With reference to the institution of waiver of the right to appeal,
it is claimed a party may change their mind and exercise their subjective right
until the last day of the time for appeals. J. Zimmermann allows a party has
an unlimited right to change their mind until the deadline for appeals [Idem
2017, 15-16]." Since allowing the waiver of the right to appeal impinges on
the very essence of the public subjective rights of citizens, any doubts as to
exercise of this right should be resolved to the benefit of parties.

This can be juxtaposed with the position of K. Glibowski, who refers to
the draft law substantiation and finds revocation of a declaration to waive the
right to appeal inadmissible [Glibowski 2021]. In this connection, the need is
recognised for a greater emphasis on exhaustive instructions to parties on the
importance and irreversibility of the waiver [Pigtek 2019, 54-55].

Other positions are compromises. For example, B. Adamiak does not ques-
tion admissibility of a waiver and effectiveness of its revocation (on general
Civil Code principles) while stressing the principle of the faculty to dispose
[Adamiak 2017a, 168—70]. That author accepts pursuit of a party’s claim
should depend on their will yet believes effective withdrawal of a declaration
should depend on fulfilment of the conditions under Article 61 of the Civil
Code, that is, parallel submission of a declaration to waive the right to appeal
and a revocation of the same declaration [Adamiak and Borkowski 2021]. If
this condition is not met, B. Adamiak underlines, the Code of Administrative
Procedure allows no such revocation as a matter of principle. Applicability of
regulations concerning defective declarations of will is assumed here [ibid.].
If the will is defective, then the Civil Code’s provisions on defective state-
ments of will must apply (Chapter IV). It should be assumed then defects
of a statement, e.g. conditions excluding a conscious decision and expres-
sion of will when misled by information from staff of a public administrative
authority, a party has the right to evade effects of their declaration to waive

18 Judgment of the Supreme Administrative Court of 29 August 2019, ref. no. IT OSK 873/19,
Legalis no. 2248674; decision of the Supreme Administrative Court of 16 February 2021, ref.
no. III OSK 3180/21, Legalis no. 2540690, and judgment of the Regional Administrative Court
in Kielce of 2 December 2020, ref. no. II SA/Ke 926/20, Legalis no. 2509087.

19 Judgment of the Regional Administrative Court in Gdansk of 17 October 2018, ref. no. Il SA/
Gd 421/18, Legalis no. 1842487 and judgment of the Regional Administrative Court in Gliwice
of 8 June 2020, ref. no. Il SA/GI1 175/20, Legalis no. 2392985.
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the right to appeal. This may apply to undoubted cases of a party’s defec-
tive will that gives rise to adverse effects to the same party. As the Regional
Administrative Court in Warsaw has stressed,an error of a legal act under the
Civil Code should be understood broadly as a conception of an act which is
non-conforming with reality, with such nonconformity relative not only to
facts but also to law.

The option of revoking a declaration to waive the right to appeal by the
remaining parties delivering their declarations to waive the right to appeal is
also accepted by R. Kedziora [Kedziora 2017]. A similar view is offered by
P. Gotaszewski [Gotaszewski 2017a, 915-16], who believes a party’s revo-
cation of a declaration to waive the right to appeal should be admissible in
general [Idem 2017b, 155 ff]*° (in spite of what the legislator assumed in the
substantiation of the 2017 amendments to the CAP), with admissibility of
such a revocation dependent on how many parties there are to proceedings.
Until a formally (Article 63 CAP) and substantially (in respect of contents)
effective declaration to waive the right to appeal is presented to the authority
by the last remaining party, with the consequent finality, validity, and enforce-
ability of the decision (Articles 127a and 130(4) CAP), such declaration may
be revoked, therefore. The Supreme Administrative Court finds likewise in its
judgement of 29 August 2019*' and decision of 16 February 2021.%

A. Wrébel adopts a similar position by acknowledging once the declaration
is filed by the last party, the decision becomes final and effective. It acquires
the attribute of enforceability as well (Article 130(4) CAP in fine). Only if
a declaration to waive the right to appeal is received by the authority earlier
than such declaration by the last remaining party to proceedings would the
provision not be effective. The CAP has not prohibited withdrawal of this
declaration, only specifying effects of submission of such declaration to the
authority by the last party to proceedings. A waiver of the right to appeal is
a unilateral act. It can be assumed, therefore, consent of a public administra-
tive authority to the withdrawal (revocation) of a waiver is not required if
a letter revoking the waiver is filed before the deadline for appeals. This must
take place, however, prior to the effects under Article 127a(2) CAP [Wrdbel
2020].

The admissibility of a declaration to waive the right to appeal is likewise
accepted by W. Piatek, who rightly notes withdrawal of the waiver deprives
such waiver of its legal effects in full. Thus, a party may withdraw their

20 This arises from the general rules of revocability of parties’ procedural acts, according to
which a party may revoke a procedural act as long as such act has not achieved its (intended)
legal (procedural) effect.

I Ref. no. I1 OSK 873/19.

22 Ref. no. IIT OSK 3180/21.
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declaration to waive the right to appeal effectively if a letter withdrawing such
waiver is filed prior to the deadline for appeals [Pigtek 2019, 54-55].2

The doctrine’s view of the inadmissibility of revoking a declaration to
waive the right to appeal, with the effect provided for by Article 127a(2) CAP,
namely, a decision gaining the attributes of finality and effectiveness, being
the key argument for such a firm position, is not approved by the Regional
Administrative Court in Wroctaw,?* especially as some proponents of the doc-
trine are critical of Article 127a(2) CAP, claiming a waiver of a public sub-
jective right, namely, the individual right to complain against decisions and
resolutions issued by the first instance derived from Article 78 of the Polish
Constitution [Zimmermann 2017, 12—16]. The Wroclaw court supports the
view a party who has effectively waived their right to appeal can withdraw
such waiver by making an appropriate declaration to withdraw the waiver and
submit an appeal against a decision.

CONLUSIONS

The option of waiving the right to appeal, introduced to the Code of
Administrative Procedure, is an institution implying far-reaching effects. The
possibility of waiving the right to appeal prevents a party from filing an appeal
(finality) or a complaint with an administrative court (effectiveness).

Given such far-reaching consequences of this institution, the foregoing
analysis is intended to answer the question, does a party have the right to
withdraw their declaration of waiving their right to appeal.

An institution expected to accelerate proceedings gives rise to grave doubts
about exercise of rights of parties to administrative proceedings. A party a de-
cision is addressed to may be deprived of one of the fundamental human
rights, i.e., the right to complain against a decision, and consequently the right
to trial, by waiving their right to appeal as a result of their own, not necessarily
conscious decisions or ignorance of law.

In my opinion, a party has the right to change their mind and exercise their
subjective right until the very end of the term for filing an appeal. The admis-
sion of a waiver of the right to appeal undermines the very essence of the
citizen’s public subjective right, therefore, any doubts regarding the way this
entitlement is exercised that arise as part of proceedings should be decided in
favour of a party.

2 Judgment of the Regional Administrative Court in Bydgoszcz of 14 December 2018, ref. no.
IT SA/Bd 1173/18, Legalis no. 1876645.
24 Ref. no. IV SA/Wr 261/20.



ADMISSIBILITY OF REVOCATION BY A PARTY OF THEIR 295

In view of the above and despite the legislator’s intention expressed in the
substantiation, admissibility should be supported of withdrawing a declaration
to waive the right to appeal until the last date of the period for appealing.
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INTRODUCTION

The relationship of employment is a bond of special social and economic
significance. It is characterised not only by specific (statutorily defined) fea-
tures, but it also determines the establishment of a defined set of rights and
obligations between the employee and the employer. The relationship of em-
ployment arises regardless of the name given to the contract entered into.! The
provision of work includes various activities on part of the employee, the per-
formance of which may lead to a result covered by copyright protection. This
applies both to the performance of work as part of a classic employment rela-
tionship and an “academic employment contract,” containing elements typical
of the performance of duties in the sphere of higher education and science.
In both cases, the issues related to the creation and acquisition of economic
copyrights to employee works are regulated by the provisions of the Act on
copyright and related rights.? In practice, however, a far-reaching differentia-
tion of tax-legal consequences can be observed in this respect.

As arule, taxation through personal income tax covers any income under-
stood as a surplus of the sum of revenues over the costs of earning them in
a given tax year.> Of course, the law defines various methods of determining
costs, which unfortunately give rise to numerous disputes between taxpayers
and taxation authorities. This also applies to the rules relating to academic
teachers performing their duties under an employment relationship. Problems
concern both to the manner and scope of application of 50% of the so-called
lump-sum costs. It should be noted at the same time that interpretation diffi-
culties stem not only from the content of tax regulations. They are also rooted
in the reform of higher education and the introduction of new regulations un-
der the so-called Act 2.0.*

! See e.g. judgment of the Supreme Court of 7 April 1999, ref. no. I PKN 642/98, Lex no.
40166; judgment of the Regional Court in Rzeszow of 4 February 2020, ref. no. IV U 1548/19,
Lex no. 2781453; judgment of the Appellate Court in Warsaw of 12 December 2017, ref. no. 111
AUa 696/16, Lex no. 2658583.

2 Article 12 of the Act of 4 February 1994 on copyright and related rights, Journal of Laws of
2018, items 1191 and 1293 [hereinafter: the Act on copyright and related rights].

? Article 9 and Article 22 of the Act of 26 July 1991 on personal income tax, Journal of Laws of
2018, item 1426 as amended [hereinafter: APIT].

+ Act of 20 July 2018, the Law on Higher Education and Science, Journal of Laws item 1668
[hereinafter: LHES]; Act of 3 July 2018, the Introductory provisions for the Law on Higher
Education and Science, Journal of Laws item 1668.
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1. ESSENCE AND LEGAL NATURE OF EMPLOYMENT
RELATIONSHIP

To illustrate the numerous doubts that arise with regard to issues relat-
ed to the tax-law assessment of the creative effects of providing work under
employment contracts, it is necessary to refer to such essential issues as the
nature and normative limits of the construct of employment relationship. As
defined in the provisions of the Labour Code, the employment relationship is
of a bilateral and reciprocal nature, except that the latter feature is modified
by asymmetrical distribution of the business risk burden (it is primarily the
responsibility of the employer and it concerns, inter alia, personal, techni-
cal, economic and social aspects) [Tomaszewska 2020; Jackowiak 2009, 28;
Gozdziewicz and Zielinski 2017].

The employment relationship is part of a broader concept of employment,
which also applies to performance of work for a consideration (e.g. under
civil-law contracts). To be able to speak strictly about hiring under an em-
ployment relationship, the catalogue of all statutory features should be met
[Tomaszewska 2020].° When referring to the essential content of the rela-
tionship between the employee and the employer, it should be noted that by
entering into an employment relationship, the employee agrees to perform
work of a specific type for the employer and under employer’s supervision
and at the place and time designated by the employer, while the employer
agrees to employ the employee for a consideration. The concluded contract
should specify the type of work to be performed by the employee under the
employer’s management.® This means that the employer is entitled to issue
binding instructions to the employee (as long as they are lawful and the valid
contract between the parties), in particular as to the manner, place and time of

> See judgment of the Supreme Court of 11 September 2013, ref. no. IT PK 372/12, Lex no.
1474905; judgment of the Supreme Court of 10 May 2018, ref. no. I PK 60/17, Lex no. 2486218;
judgment of the Supreme Court of 19 March 2013, ref. no. I PK 223/12, Lex no. 1415490.

¢ The type (or types) of work means a set of activities to be the responsibility of the employee.
Where several types of subordinated work are performed for the same employer, it must be pre-
sumed that the parties are linked with one employment relationship (judgment of the Supreme
Court of 14 February 2002, ref. no. I PKN 876/00, Lex no. 82595). Sometimes, however, the
agreement concluded by the parties is of a mixed nature. The case-law states that a predominant
set of characteristics must then be established (judgment of the Supreme Court of 14 September
1998, ref. no. I PKN 334/98, Lex no. 37685) and, if they are equal in terms of intensity, account
must be taken of the parties’ mutual intention and goal, the manner in which the obligation is to
be fulfilled and, as an auxiliary question, its name (judgment of the Supreme Court of 18 June
1998, ref. no. I PKN 191/98, Lex no. 36702, judgment of the Supreme Court of 2 September
1998, ref. no. I PKN 293/98, Lex no. 37269).
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personal performance of work” by the employee [Jaskowski 2021].% A paral-
lel (in relation to the obligation to perform work by an employee) obligation
of the employer is the obligation to employ the employee for a consideration.
In this way, the employee’s obligation to perform work for the employer also
becomes his/her right [ibid.] (thus a claim to allow him/her to perform work
arises).’

However, the Labour Code is not the only regulation which governs the
entirety of employee relations in a universal manner. There is a number of
internal official regulations which, while maintaining the application (either
mutatis mutandis or directly) of the provisions of the labour law, modify the
content of the employment relationship to a different extent. Regulations of
this nature undoubtedly include provisions of the LHES [Baran 2020]. The
Law on Higher Education and Science refers, in matters not regulated therein,
to direct application of the provisions of the Labour Code both in relation to
academic teachers and employees who are not academic teachers (Article 147
LHES). This applies when the matter concerning the employment relation-
ship is not regulated in the LHES, or the regulation is not sufficiently detailed
[ibid.]. The intended scope of this study prevents a detailed, comprehensive
analysis of all the derogations introduced by the LHES (especially with re-
gard to termination of the employment relationship). Nevertheless, in order to
show the essence of the “academic” employment relationship, it is necessary
to juxtapose the structural features of the “classic”” employment contract regu-
lated by the provisions of the Labour Code and the “academic” employment
contract.

In general, it can be stated that the basic (dominant) form of performing
work under the employment relationship, which is also provided for in the
LHES, is the employment contract (Article 25 of the Labour Code and Article
117 LHES). The regulation of the LHES (as provisions of lex specialis) for-
mulate specific peculiarities as compared with the Labour Code. Firstly, the
LHES does not provide for the possibility to conclude with academic staff
a contract for a trial period, stating explicitly that only a contract for a definite
or indefinite period may be concluded. Secondly, as far as academic staff are
concerned, among various additional categories of fixed-term employment
contracts regulated by the Labour Code, only an employment contract for re-
placing an employee during his/her justified absence from work may be used
(Article 251(4)(1) the Labour Code). Thirdly, the LHES introduces modifi-
cations (with provisions of a ius cogens nature) to the permissible duration
of fixed-term contracts. It has been pointed out that if the first employment

7 Judgement of the Supreme Court of 28 October 1998, ref. no. I PKN 416/98, Lex no. 35429

$ Judgment of the Appellate Court in £6dZ of 7 May 2019, ref. no. IIl AUa 851/18, Lex no.
2701123.

® Article 22(1) of the Labour Code in conjunction with Article 471 of the Civil Code.
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contract with an academic staff member in a given higher education institu-
tion is concluded for a definite period, it may be for a period of up to four
years. Therefore, the restrictions from the Labour Code on the total duration
of fixed-term contracts do not apply (Article 117(2)(2) and (4) in conjunction
with Article 251(1-3) of the Labour Code). Similarly, the regulations referred
to above will not apply to academic staff employed for a definite period, for
whom the higher education institution is not the place of primary employ-
ment, or who are paid retirement benefits (Article 117(4) LHES).

Despite these distinctions, the LHES does not, however, regulate the form
and essential nature of the content of the employment contract with an aca-
demic teacher. The rules of the Polish Labour Code will apply directly in
this matter. The “academic” employment contract should therefore specify
the parties to the legal relationship, the type of contract, the date of its conclu-
sion, working conditions and pay, in particular the type of work, the place of
work, the remuneration for work corresponding to the type of work, with an
indication of the components of remuneration, the work time length, the date
of commencement of work (Article 29(1) of the Labour Code in conjunction
with Article 117 LHES). For full-time employment, it should also indicate
whether the institution is the employee’s primary place of work (Article 120
LHES). As regards the form of the legal act, there is a requirement to make
the contract in writing (Article 29(2) of the Labour Code in conjunction with
Article 147(1) LHES). In the event of failure to keep a written form, the in-
stitution, before allowing the employee to work, confirms to the employee
in writing the arrangements concerning the parties to the contract, the type
of contract and terms thereof. Furthermore, the institution should inform the
employee in writing, not later than seven days after the conclusion of the con-
tract, about the terms and conditions of employment and about the rights and
obligations of the employee (Article 29(3) of the Labour Code in conjunction
with Article 147 LHES).

It can be therefore observed that generally the essence of the employment
relationship (both “classical” and “academic” one) remains unchanged. This
conclusion is reinforced by the fact that the provisions of the Labour Code
directly apply to the general framework of the construction of employment
relationship. The above finding therefore also applies to the outline of the es-
sentialia negotii of the “academic” employment contract.

2. RESULT OF CREATIVE WORK OF THE EMPLOYEE
AND COPYRIGHT REGULATIONS

Unless otherwise provided for in law or the employment contract, the em-
ployer whose employee created a work as a result of the performance of his/
her duties in the employment relationship, acquires, upon acceptance of the
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work, the copyright to the extent as outlined by the purpose of the employment
contract and the mutual intention of the parties. Unless otherwise provided for
in the employment contract, upon acceptance of the work, the employer also
acquires ownership of the object on which the work is fixed/recorded (Article
12(1-3) of the Act on copyright and related rights). In the absence of a differ-
ent definition of the words: employee, employer or employment relationship,
the meaning given to them by the legislature in the provisions of the Labour
Code is adopted [Ozegalska-Trybalska 2021].

For the employee’s work to be created, the activities leading to its creation
should take place at the employer’s cost, within employer’s organisational
structure, and with the use of employer’s technical equipment and personnel.
Moreover, it is essential that the creation of the work is within the scope of the
employee’s responsibilities (duties) under the existing employment relation-
ship.!® Regardless of the strong relationship between the creation of a specific
creative work and the performance of services under the employment relation-
ship, the result of creative activity should, first of all, meet the conditions that
allow it to be considered a work within the meaning of copyright law. A copy-
rightable work is considered to be any manifestation of creative activity of
an individual nature, established in any form, regardless of its value, purpose
and manner of expression (Article 1(1) of the Act on copyright and related
rights). Only the manner of expression may be protected. Discoveries, ideas,
procedures, methods and principles of operation and mathematical concepts
are not protected (Article 1(21) of the Act on copyright and related rights).
To recognize a work as the object of copyright, it is necessary to establish the
work — even if it has an incomplete form (Article 1(3) of the Act on copyright
and related rights). A work is a result of the intellectual activity of the author,
so the effect of the creativity of the person (creator) should be externalized.!!
Summing up, it is therefore necessary to cumulatively meet the following con-
ditions. First, the result of the activity should have a creative nature. Second, it
should be of an individual nature.'?> Above all, however, it must be established
(regardless of the form).

Considering the copyright-law context presented, it was inevitable that
ambiguities would arise regarding the legal nature of the products of activity

10 As in: judgment of the Appellate Court in Warsaw of 20 June 2018, ref. no. V ACa 18/17,
Lex no. 2519434 and judgment of the Appellate Court in Poznan of 11 July 2013, ref. no. IACa
600/13, Lex no. 1375828.

' This feature of a copyrightable work is also referred to as “novelty,” “originality” (as in: judg-
ment of the Supreme Court of 15 November 2002, ref. no. II CKN 1289/00, Lex no. 78613;
judgment of the Supreme Court of 22 June 2010, ref. no. IV CSK 359/09, Lex no. 694269;
judgment of the Supreme Court of 25 January 2006, ref. no. I CK 281/05, Lex no. 181263).

12 As in e.g. judgment of the Appellate Court in Warsaw of 18 February 2009, ref. no. I ACa
809/08, Lex no. 1120180; judgment of the Supreme Administrative Court in Warsaw of 11 July
2018, ref. no. I FSK 1845/16, Lex no. 2528581.

2 ¢
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undertaken as part of the “academic” employment relationship. According to
the LHES, university staff members are divided into a group of academic
teachers and employees who are not academic teachers [Zielinski 2019].3
Academic teachers may be employed in the following staff groups: teaching,
research, research and teaching staff. Basic duties of academic teachers include
conducting scientific activity and educating and raising students. However,
this list does not cover all the tasks of an academic teacher. Moreover, the
academic teacher is required to participate in organisational work for the uni-
versity and to continuously improve their professional competence (Articles
112-115 LHES). The provisions of the Act on copyright and related rights
provide that the performance of duties of academic teacher constitutes crea-
tive activity of an individual character, as referred to in the Act on copyright
and related rights (Article 116(7) LHES). Using linguistic interpretation, it
should therefore be understood that the performance (process of activities be-
ing undertaken) of all duties of an academic teacher is an individual creative
activity within the meaning of the copyright regulations. However, it does not
follow from the normative whole of the regulations that a sui generis creative
product is made (which would be subject to copyright protection, regardless
of whether the requirement of meeting the constitutive features of a copy-
rightable work is met or not). There is no regulation which would indicate the
legislature’s departure from the legal definition to which the LHES directly
refers, i.e. the definition of “work” contained in legal regulations on copyright.
Therefore, it would be correct to accept the use in the process of interpretation
of the legal definition included in the provisions of copyright law. According
to the rules of correct legislation, the legislature, wishing to depart from this
principle, should have given a different meaning of this concept (creative
work of an academic teacher) and define its scope of reference,' or directly
introduce a separate category of works created under the “academic” employ-
ment relationship.

3. TAXATION OF REVENUE EARNED UNDER
AN EMPLOYMENT CONTRACT

According to the Act on personal income tax, the tax deductible costs are
expenses incurred to generate income or preserve or secure the source of rev-
enue.'® For taxpayers hired under an employment relationship (or related rela-
tionships), cost limits were generally provided, the amount of which depended

13 Similarly in the Law of Higher Education of 2005.

14 See para. 147(1)(4) of the Regulation of the Council of Ministers of 20 June 2002 on the
“Rules of legislative technique,” Journal of Laws of 2016, item 283.

15 See Article 22(1) APIT. This rule does not cover the costs listed in Article 23 APIT.
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on two criteria: the number of employers and the conditions of access to the
workplace (the taxpayer’s place of residence). Four cost categories were es-
tablished on the basis of these two factors [Pomorski 2019, 382]. This does not
exclude that, in certain cases, workers employed under a contract of employ-
ment will be able to benefit from the increased 50% of tax-deductible cost.

For persons who earn revenues from the performance of services under
contract work agreements and specific-task contracts, the tax-deductible costs
of earning certain revenues are usually set at 20% of the revenue generated.'®
These costs are calculated from the revenue less pension and sickness insur-
ance contributions deducted by the payer in a given month."”

For certain revenues, the Act allows for the setting of flat-rate costs. Where
authors use or dispose of copyright and related rights within the meaning of
separate legislation, 50% of the tax deductible cost of the revenue generated
shall apply. This applies to the revenue from the exercise by authors of copy-
right and by performing artists of related rights “within the meaning of sepa-
rate legislation” or from disposing them (Article 22(9)(3) APIT). The total
tax-deductible costs for a given tax year may not exceed the upper limit of
the first range of the tax scale (Article 22(9a) APIT). This rule also applies to
revenues generated by creative activities (Article 22(9a) APIT).

Under the Act, 50% of the tax-deductible costs of generating certain rev-
enues from the exercise by authors of copyright and performing artists of re-
lated rights concern the revenues generated by: (1) creative activities in the
fields of architecture, interior design, landscape architecture, civil engineer-
ing, urban planning, literature, fine arts, industrial design, music, photography,
audio and audiovisual creation, computer software, computer games, theatre,
costume design, scenic design, directing, choreography, art of lutherie, folk art
and journalism; (2) artistic activities in the fields of acting, stage, dance and
circus art and in conducting, vocal and instrumental arts; (3) audio and audio-
visual production; (4) opinion journalism activities; (5) museum activities in
the fields of exhibition, science, popularization, education and publishing; (6)
conservation and restoration of cultural property activities; (7) derivative right
to produce a derivative work in the form of translation;'® (8) research-and-de-
velopment, scientific, scientific-and-didactic, research, research-and-didactic
activities and didactic activities carried out in a university.

Undoubtedly, this broad catalogue of activities can be implemented in
various legal forms, which determine the exercise of a specific activity. At
the same time, within the meaning of the Tax Act (Article 22(9)(3) APIT),
the provisions of the Act of 4 February 1994 on copyright and related rights
are “separate provisions.” As previously stated, the object of copyright is any

1 From the titles listed in Article 13(2), (4), (6), and (8) APIT.
17 According to Article 22(9)(4) APIT.
18 Referred to in Article 2(2) of the Act on copyright and related rights.
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expression of creative activity of an individual nature, established in any form,
regardless of value, purpose and method of expression. In particular, these
include works expressed in words, graphic characters (e. literary, journalistic,
scientific, cartographic), artwork, photographic, lutherie, industrial design,
architectural, architectural-urban and urban-planning, musical and verbal-
musical, stage, stage-musical, choreographic and pantomime, or audiovisual
works.

In view of the above, questions arise as to the category and manner of ap-
plying tax deductible costs in a situation where the revenue related to a cop-
yrightable work was generated under an employment relationship (contract
of employment). In such a situation it becomes necessary to clearly demon-
strate the circumstances justifying the application of 50% tax deductible costs.
It seems that this includes confirmation of the fact of creation of a specific
work, transfer of copyright (or granting a licence) and the amount of remu-
neration generated. The content of the concluded employment contract is im-
portant here. In the judicial-administrative case-law an opinion is presented
that where creative work is provided under an employment relationship, it is
necessary to prove the link between the consideration (royalty) and the work
of creative character performed and to document that the job was actually
performed — i.e. that a copyrightable work was created.! In this respect, it
becomes necessary to keep appropriate records of creative work, which will
also be controlled and accepted by the employer.

Thus, in order to benefit from the increased 50% of tax-deductible costs,
it is necessary to clearly separate that part of the remuneration which is due
for the disposal of author’s copyright to the work. The employer pays the due
remuneration as a result of acceptance of the work and associated economic
rights, and therefore the amount of this royalty payment must be clearly speci-
fied in the documents regulating the content of the employment relationship.
This means that a clear distinction should be made between the part of the
remuneration related to the transfer of copyright to the employer or the use
of these rights (royalty) and the part of the remuneration being an equivalent
for performing other duties of the employee. Such a sequence of provisions
should be contained in the employment contract or in documents closely re-
lated to it. After all, they directly shape the content of the legal relationship
between the employer and the employee who is the author of a specific work.?

In that regard it cannot be considered sufficient any calculations or post
factum certificates if it cannot be established from the employment contract
whether and what copyrightable works resulted from the work done and the

1 See judgement of the Regional Administrative Court of Biatystok of 19 August 2020, ref. no.
1 SA/Bk 158/20, Lex no. 3048856.

2 Judgement of the Supreme Administrative Court of 12 November 2020, ref. no. II FSK
2082/20, Lex no. 3082251.
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specific value of the total amount of remuneration for the work in that part
to be considered as remuneration for creative work. In practice, employers
quite often make a percentage-defined separation of the royalty from the total
value of the remuneration. The employer defines them as a percentage of the
employee’s total working time.

Such certificates (calculations) can only illustrate the proportion of the
working time allocated to creative work and the working time to be spent
on other employee’s duties. The tax statute requires revenue to be linked to
the acquisition and disposal of copyright, not to the working time allocated
to acquiring those rights. It is therefore clear that the remuneration to which
the 50% tax-deductible cost may be applied must be payable to the employee
not only for the performance of his/her creative work, but also for the trans-
fer to the employer of the copyright in the work created by the employee.?!
Therefore, the records kept must make it possible to determine what copy-
rightable works have been created and what royalty is to be paid for it.?2

Such a position appears to be well established in the case-law of adminis-
trative courts. A quite uniform view is presented that in order to apply the in-
creased tax-deductible costs, it is necessary to divide the remuneration into the
part relating to the performance of employee duties and the part determining
the royalty for the use of copyright. It is firmly stressed that it is not sufficient
merely to distinguish the part of the working time allocated to creative work,
since this does not make it possible to determine whether the copyrightable
work was created at all and whether the royalty was paid for its exploita-
tion. This value (or the manner of its calculation) should be clearly and pre-
cisely specified in the documents governing the content of the employment
relationship.?

As a side note it may be mentioned that in judicial-administrative case-law
one can come across the view that in the case of a work contract there is no
legal justification for the requirement to distinguish the royalty for the trans-
fer of copyright and for the drawing up detailed documentation (records) of
the works created.” This seems to be too far-reaching. Although it is rightly
pointed out that this is not required by the Act on personal income tax, and

2! Judgement of the Administrative Supreme Court of 17 April 2019, ref. no. II FSK 1339/17,
Lex no. 2676390.

2 Judgement of the Administrative Supreme Court of 24 February 2021, ref. no. II FSK
2933/20, Lex no. 3156609.

2 See e.g. judgement of the Administrative Supreme Court of 7 February 2019, ref. no. Il FSK
422/17, Lex no. 2642709; judgement of the Administrative Supreme Court of 11 March 2015,
ref. no. I FSK 459/13, Lex no. 1675471; judgement of the Administrative Supreme Court of
12 March 2010, ref. no. I FSK 1791/08, Lex no. 595971 and judgement of the Administrative
Supreme Court of 16 September 2010, ref. no. II FSK 839/09, Lex no. 745894.

24 See judgement of the Regional Administrative Court of Biatystok of 19 August 2020, ref. no.
I SA/Bk 158/20, Lex no. 3048856.
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the same objection can indeed be raised against the employment contract and,
above all, this contradicts the content of copyright law and the arguments
referred to above.

4. FISCAL EFFECTS OF THE EMPLOYMENT CONTRACT IN THE
LIGHT OF THE ACT ON PERSONAL INCOME TAX

The practical doubts arising from the taxation of the creative activity of
academic teachers stem from the fact that the copyright regulations do not
correspond, in the systemic terms, to the solutions adopted in the regulations
on the organisation of higher education. As already mentioned, in the light
of the LHES, research and teaching staff members are classified as academ-
ic teachers (Article 112 in conjunction with Article 114 in conjunction with
Article 115(1)(3) and Article 115(2) LHES). Their basic duties include con-
ducting research activities, educating students or participation in the training
of doctoral students. In addition, an academic teacher is obliged to participate
in organisational work for the university and to improve his/her professional
competence on a regular basis (Article 115(1) LHES). Even in this respect
there is an obvious difficulty in the effective application of the rule expressed
in the LHES, according to which the performance of the duties of an academic
teacher as a whole is a creative activity of an individual nature, as referred to
in the copyright law.

Regardless of the above, it should be noted that the character of academ-
ic teacher’s work means that the structure of his/her remuneration may take
arelatively complex legal form. In the context of copyright and the aforemen-
tioned rule of the LHES, there may be different types of consideration paid,
related to the scope of professional duties. Academic teachers employed by
a university may earn the following revenue: 1) base pay, 2) supplementary
base pay, 3) pro-quality base pay, 4) overtime pay, 5) additional responsibility
allowance, 6) seniority allowances, 7) additional pay for the function of thesis
supervisor, 8) remuneration associated with the issuance of an opinion on the
academic degree, 9) remuneration for work in selection committees, 10) other
types of allowance, 11) severance payments, 12) reimbursements of travel
expenses for business purposes, 13) remuneration for the period of justified
absence from work, 14) allowance for unused annual leave, 15) holiday allow-
ance, 16) awards.

The contradiction between the rules of copyright law and the LHES makes
the legal classification of these elements of remuneration, and thus the proper
application of tax solutions regarding the tax-deductible costs, extremely dif-
ficult. Despite the LHES being effective for quite a short period of time, the
competent tax authorities has already received quite a number of requests for
interpretation. In the light of the individual tax interpretations issued, in the
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cases referred to above, it is possible to apply 50% of deductible costs of
generation of revenue paid to academic teachers employed under contracts of
employment.?

At the same time, it should be noted that in the opinion of the taxation au-
thorities which issued the individual interpretations, the 50% tax-deductible
costs are not applicable to all revenue due for the period of excused absence
from work. It should be pointed out that pursuant to the LHES, a full-time
employed academic teacher who is under 65 years of age is entitled to a paid
health leave (Article 131(1) to (5) LHES). The leave is granted to carry out
prescribed medical treatment in a situation where the employee’s state of
health requires refraining from work. No gainful employment may be un-
dertaken during the leave. The health leave shall be granted on the basis of
a medical certificate attesting that the state of patient’s health requires refrain-
ing from work, and specifying the prescribed treatment and the period needed
for it. This means that the academic staff member’s state of health requires
abstaining from work. Consequently, the employee is paid remuneration for
the period during which he/she does not perform duties as an academic staff
member. He/she refrains from work and thus does not perform creative activ-
ity of an individual character as referred to in the Act on copyright and related
rights. Therefore, there are no grounds for applying the 50% tax-deductible
costs when the academic teacher is on health leave.

It should be noted that the aforementioned exclusion does not apply to
other forms of leave, such as sabbatical leave or annual leave. In these cases,
the university, when calculating and paying personal income tax, will be able
to apply the 50% tax deductible costs to remuneration components paid to
academic staff.

In view of the controversy which arose in practice, the Minister of Finance
decided to issue a general interpretation.’® He pointed out that with respect to
the analysis of application of the 50% tax-deductible costs, the LHES consti-
tutes a lex specialis. In view of the above, the conclusion was formulated that
in accordance with the APIT, the 50% tax-deductible costs apply to the entire
remuneration of the academic teacher.

The Minister listed the prerequisites that are necessary to treat remunera-
tion as a royalty and to apply the 50% tax-deductible costs to it: (1) the creation

2 See individual interpretation, Director of the National Revenue Administration, of 13 July
2020, ref. no. 0113-KDWPT.4011.20.2020.3.MG, Lex no. 548424; individual interpreta-
tion, Director of the National Revenue Administration, of 8 July 2020, ref. no. 0112-KDIL2-
1.4011.373.2020.2.KF, Lex no. 547949; and individual interpretation, Director of the National
Revenue Administration, of 10 July 2020, ref. no. 0114-KDIP3-2.4011.359.2020.1.JK3, Lex
no. 548325.

26 General Interpretation of the Minister of Finance No. DD3.8201.1.2018 of 15 September
2020 on application of the 50% tax-deductible costs to author’s remuneration, Official Journal
of the Minister of Finance of 2020, item 107.
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of a copyrightable work, allowing the author’s enjoyment of copyright and
enabling property rights to the work to be disposed of, (2) the existence of
objective evidence proving the creation of the copyrightable work.

Importantly, the interpretation states that the requirement that the royalty
be clearly separated does not apply to works created by academic teachers.
This is in clear contradiction with the wording of the copyright law and the
previous line of judicial-administrative case-law.

As regards documenting the creation of works, it was pointed out that the
employer and the employee may keep a record of works created, including
works for which an advance payment of royalties is applied and separately
for works already created by the employee. In these records, the employer
may also confirm the acceptance of the work concerned, or any other mo-
ment that determines the transfer of copyright to the employer. The employer
and the employee may also document the creation of the work in the form
of a declaration. The obligation to make such declarations may arise from
the employment contract or other internal regulations of the institution. The
declaration should indicate what specific work has been created (or is being
created) because a declaration about the mere performance of creative work
will be considered insufficient.

The interpretation has stressed that the provision of the LHES constitutes
a separate regulation, taking into account the realities of the operation of
a higher education institution as the basic entity of the system of higher edu-
cation and science, and the specific nature of work of academic teachers. The
Minister of Finance indicated that the profession of academic teacher, despite
its legal framework, is a profession similar to so-called liberal professions.
A notable part of responsibilities typical for academic teachers and also taken
into account in evaluation of their work performance is a result of creative
invention and freely conducted research and publication activities. However,
it has not been substantiated which regulations are the basis for the limitation
of the basic principles of employment relationship with regard to academic
teachers. Neither the LHES nor the Labour Code contain such regulations.
No further justification is provided for the presented legal concept of the posi-
tion of the academic teacher as an individual practising a liberal profession.
Moreover, the interpretation implicitly equates creating an author’s publica-
tion with a lecture or seminar. The Minister of Finance has pointed out that
the statutory scope of duties of academic teachers requires them to take inde-
pendent actions to create copyrightable works in all areas of their professional
activities, and in this regard he listed: teaching materials, syllabuses, lectures,
seminars, articles, monographs, etc. It seems that such an approach may be
misleading and may lead to conclusions contradictory to the copyright law
and the LHES.
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Referring to the provisions concerning various forms of leave of an aca-
demic employee, the interpretation indicates that during the period when an
academic teacher does not perform the academic teacher’s duties and does not
carry out creative activity of an individual character (a health leave), the 50%
tax-deductible costs may not be applied.

5. FINAL REMARKS

Basing on the copyright law rules and the views expressed in the decisions
of administrative courts referred to herein (issued in the context of applying
the 50% tax-deductible costs), one may attempt to formulate a catalogue of
conditions for applying employee’s copyright-related costs. For the purposes
of this study, the following conditions may be listed:

1) the result of work performed by the employee is copyrightable, and thus
meets the prerequisites of a coprightable work specified in the Act on copy-
right and related rights,

2) the employee is an author within the meaning of the aforementioned
act and the revenue is generated by the employee as a result of the author’s
exercise or disposal of such rights,

3) the legal relationship between the employee and the employer involves
a differentiation of the remuneration due to the employee for the part related
to the exploitation of the copyright and the part related to the performance of
typical employee duties and the employer keeps relevant documentation in
this respect, e.g. keeps detailed records of the transferred copyrightable works,

4) the determination of the value of the royalty or the procedures for its
calculation should be clearly and precisely specified in the documents which
govern the content of the employment relationship during its validity,

5) for the 50% tax-deductible costs to be applied, the revenue must be ob-
tained from the types of activity specified in the APIT.

However, this catalogue refers only to “classic” employment contracts. The
entry into force of the LHES has introduced a specific legal dualism. It results
from different treatment of employment contracts of academic teachers. This
situation is perpetuated by interpretations of taxation authorities. Of particular
importance is the general interpretation of the Minister of Finance. Although
it states that for the remuneration of an academic teacher to be recognised as
an royalty a work must have been created, the comparison of the profession of
academic teacher with the so-called liberal professions may raise questions.
What is the significance of the mentioned prerequisites — i.e. working condi-
tions of academic teachers and specificity of liberal professions — in the light
of copyright law or tax law regulations? In fact, the general interpretation
appears to be inconsistent. On the one hand, it correctly refers to the constitu-
tive features of the result (a work) that should arise as a result of the activities
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undertaken by an academic teacher. On the other hand, reference is made to
extra-statutory premises, which do not have normative overtones in the case
under analysis. The adopted course of thought is not only misleading for the
addressees of the interpretation, but it seems to be based to a large extent on
assumptions that are wrong from the factual point of view. From the perspec-
tive of the content of the copyright law, the quoted tax interpretations directly
lead to different fiscal consequences of concluded employment contracts, ac-
tually creating in this respect legal dualism. In the current state of affairs,
a kind of “stalemate” situation has arisen. This is due to the fact that alongside
generally outlined legal norms, a systemically inconsistent tax interpretation
appeared. Unfortunately, due to the fact that it was issued by a superior of tax
authorities, it will be widely applied in practice, clearly conflicting with the
letter of copyright law.
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INTRODUCTION

The basic conditions for the development of modern administrative sci-
ences arose with the emergence of the constitutional state with its guarantees
of respect for the rights of the individual, the functional and organizational
division of public authorities and the mechanisms for controlling the legality
of the functioning of the state apparatus. The concept of the constitutional
state was derived directly from the ideology of the Enlightenment, based on
the social contract theory, the doctrine of the law of nature and the theory of
the division and control of public authorities. It was implemented at the earli-
est in revolutionary France, and during the nineteenth century it was embraced
by all — except Russia — European countries, which by the end of this century
adopted the construct of a constitutional state of law.!

"' A. Dziadzio distinguishes thirteen elements of a constitutional state ruled by law: 1) primacy
of the constitution and laws, 2) binding of the state apparatus by laws passed by the parlia-
ment, 3) the judicial-constitutional protection of the legality of laws, 4) sovereignty of the
nation, 5) separation of powers, 6) independence of the judiciary, 7) independence of courts,
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With the emergence of the constitutional state, the need arose to define its
functions and scope of influence, especially in internal relations, and to regu-
late by law the relationship between the citizen and the administrative bodies
of the state. In the first half of the nineteenth century, views on public admin-
istration and the role of administrative law were strongly influenced by liberal
doctrines, which strove to limit the influence of the state on citizens’ lives as
much as possible. This was the result of both a reaction to the arbitrariness of
the police state of the earlier century, and the conviction of the need to ensure
the widest possible autonomy for the individual, especially in the area of eco-
nomic relations (laissez-faire, laissez-passer). As a consequence, the interest
of administrative sciences scholars of that period focused, above all, on the
issues of the organisation and forms of action of administrative structures, on
their mutual relations, and on questions of order and protection of the state in
internal relations. As a result, the science of administrative law was clearly
overshadowed by the science of constitutional law, and both were often treat-
ed combined as the science of political law or public law [Zimmerman 1959,
10-15; Izdebski 1997, 84-97].

It was not until the second half of the 19th century that, due to rapidly de-
veloping demographic, economic and urban processes, the need arose for the
establishment and expansion of many new public services, as well as for the
detailed regulation of various areas of social life, especially in the economic
and social spheres. This led not only to a significant increase in administrative
legislation, but also to a re-evaluation of the tasks and objectives set for the
state’s public administration. The protective and order-enforcement functions
clearly began to give way to distributive functions, turning into state interven-
tionism. This new administrative policy of the state was characterised by an
emphasis on public interest at the cost of limiting the subjective rights of the
individual. This tendency was counterbalanced by the simultaneous expan-
sion of local government institutions, activating society in the field of public
affairs management to a previously unseen extent. At the same time, the com-
plication of social and economic relations and the increase in the administra-
tive activity of the state entailed the necessity of developing new theoreti-
cal constructs and formulating new concepts regarding the functions of state
power, providing an impulse for an interest in administrative-law problems,
and fostering development of the theory of administrative law as an independ-
ent scientific discipline [Jezewski 2004, 59-61; Gromadzka-Grzegorzewska
1985, 21; Malec and Malec 2000, 117].

8) catalogue of civil rights and freedoms, 9) the judicial-constitutional protection of fundamen-
tal rights of citizens, 10) civil liability of the state for illegal actions of its officers, 11) secular
character of the state, 12) local-government structure of the state, 13) administrative judiciary
[Dziadzio 2005, 177-85].
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The most important achievement of the constitutional state, in terms of the
issues in question, has been to subordinate public administration to the rule of
law and to make administrative law a system of rules that are bilaterally bind-
ing. In accordance with the principle of legality, the application of the consti-
tution superior to all national legislation, led not only to the separation of the
legislative and executive functions of the state, but, above all, to the subordi-
nation of the entire administrative apparatus to the law. The administration of
the constitutional state was supposed to act on the basis and within the limits
of the law. In terms of administrative law, the principle of legality meant that
the law in force was binding not only on the addressees of administrative deci-
sions, but also on the authorities of the state administration.?

The dynamic development of administrative regulation of the constitu-
tional state led to the emergence of classical areas of administrative law at
the end of the 19th century, encompassing the political system law, including
law on officials, the administrative substantive law, and the administrative
procedure. The establishment of the latter was closely linked to the institution
of the administrative judiciary and the establishment of legal rules for intra-
administrative proceedings [Izdebski 1997, 64-65].

As in the previous era, France and Germany remained the forerunners of
modern administrative sciences in the 19th century. For political reasons (the
fragmentation of German states), these trends had previously appeared in
France, where traditionally the focus was on practical issues of continuously
systematized administrative law, then included into theoretical constructions.
In Germany, until the second half of the 19th century, administrative law is-
sues were overshadowed by the interest in the science of administration and
its close relationship with the concept of the rule of law (Rechtsstaat). Thus,
as Wojciech Witkowski notes, “[...] the characteristic feature of the German
science — still valid to date — has become the desire to create an administrative
theory, in which administrative law is recognized only as one of the branches
of law, regulating the public administration system and its effect on third par-
ties, characterized by superiority, expressed in the form of an administrative

2 J. Malec attributes the following six essential features to administrative law, functioning in
a constitutional state governed by the rule of law: 1) the administration should act under and
within the framework of legal provisions established through legislative procedures by the con-
stitutional organs of representation of the nation — parliaments; 2) the rules of administrative
law must be of a bilaterally binding nature, i.e. they must bind both citizens and state adminis-
tration bodies; 3) the statutory specification of the scope and forms of administrative interfer-
ence in the sphere of rights of citizens; 4) the principle of scrutiny of the legislative body of
the superior administrative apparatus of the State using the instruments of constitutional and
parliamentary accountability of ministers; 5) the lack of codification of administrative law, re-
sulting from the wide scope of regulation and permanent development of relations in this area
of law; 6) administrative judiciary as an instrument for citizens to review unlawful administra-
tive decisions [Malec 2003, 103].
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act” [Witkowski 2007, 57]. For these reasons, France can be considered the
homeland of modern science of administrative law, while German countries
may be considered the homeland of the science of administration.

The development of modern administrative sciences in France can be di-
vided into two periods. In the first one, covering the first eight decades of
the nineteenth century, the primary aim of French legal scholars was to seek
to scientifically systematise the existing rules of administrative law and then
to give it doctrinal features. This tendency stemmed both from the tradition
of French police science, deprived of abstract theoretical concepts, and from
reliance on the abundant judicature of the Council of State and the case law of
administrative courts, the main source of French administrative law of the pe-
riod, because of the weakness of parliamentary legislation. It gave the French
doctrine its characteristic practical dimension, but also restricted it in principle
to the science of administrative law, with a vivid deficiency on the part of the
science of administration. The most prominent representatives of the French
science of administrative law of this period were: Charles—Jean Bonin, Louis—
Antoine Macarel, Louis Marie Cormenin de la Haye, Francois—Rodolphe
Dareste, Anselme—Polycarpe Batbie, Joseph Marie baron de Garando,
Georges Dufour, Leon Aucoc, Thomas Ducrocq and Antoine Fransois Vivien
[Bonin 1808; Macarel 1852; Cormenin de la Haye 1840; Dareste 1862; Batbie
1868; Idem 1976a; Idem 1976b; de Gerando 1842; Dufour 1848—1854; Aucoc
1869—-1870; Ducrocq 1887-1905; Vivien 1859]. All these scholars tried to
determine the principles of the system of French administrative law, but they
faced difficulties in defining firm and immutable criteria which, in view of
the diversity and variability of administrative rules, would be of a quite stable
nature.’

A new stage in the development of administrative sciences in France was
opened by the work of Eduard Laferrier, a professor at the Paris School of
Political Science. The breakthrough came in 1888, when his fundamental
study “Treatise of Administrative Jurisdiction and Litigation” [Laferrier 1888;
Idem 1854—-1858; Idem 1851-1852] was published. Assuming that the source
of administrative law is primarily the case law of the administrative courts,
Laferrier’s thesis was that French administrative law is the law of the admin-
istrative court, and that all the criteria for the construction and division of the
institutions of this law boil down in practice to the issue of the jurisdiction of

3 For example, Dufour discussed administrative law matters in alphabetical order, and Cor-
menin adopted alphabetical order to classify administrative courts case law. Others, such as
Dareste, referred to the civil law models (the Napoleonic Code), dividing administrative law
institutions according to the criteria of personae, res, actiones. Similarly, Batbie described ad-
ministrative law institutions using a diagram: the subject of the right, the object of the right,
the way in which the proceedings were conducted. By contrast, Macarel used as the basis for
the division of administrative law the manner in which the general needs of society: material,
intellectual, internal and external security are met [Gromadzka-Grzegorzewska 1985, 26].
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administrative courts. Applying the method of analysing individual grounds
for challenging particular forms of public administration activity before ad-
ministrative courts, Laferrier was the first to classify types of administrative
disputes before the Council of State. This made it possible to formulate the
basic doctrinal tenets of administrative law, and consequently gave the sci-
ence of administrative law the value of a fully scientific discipline. As part
of this doctrine, the basic elements of the French theory of administrative
law were devised, such as the concept of public services, the classification of
administrative acts or the judicial review of the administration. Emphasising
the importance of Laferrier’s work in the process of laying scientific founda-
tions for the administrative law system, J. Langrod stated that: “[...] just as
there would probably not have been such a development of our science in the
nineteenth century without the police scientists of the eighteenth century, so
again, without Laferrier’s impulse and intuition, our science in the middle of
the twentieth century would perhaps still have persisted in the stage of collect-
ing documentation of existing solutions, without effective attempts to develop
an actual theory of administrative law” [Langrod 1948, 77].

Although Laferrier did not establish his own school of administrative law,
his work was continued by prominent scholars such as Maurice Hauriou, the
author of “Principles of Public Law” from 1910, Leon Duguit — “General
Transformations of Public Law” from 1913, or Henri Fayol, the forerunner
of the theory of organization and management in public administration, with
his “General and Industrial Management” from 1917 [Hauriou 1910; Duguit
1913; Fayol 1917].

An undeniable achievement of the French legal and administrative litera-
ture of the 19th century was the distinction between the terms “administra-
tion” and “police” and the indication of the place of administrative law in
the general system of positive law. When distinguishing between legislative,
judicial and executive powers, the French police scientists divided the latter
into governmental and administrative powers. In this approach, public ad-
ministration also included the police treated only as a specialised part of the
administrative apparatus set up to protect the order and internal security of
the state. Due to its functions, the police were divided by French scholars in
the field into administrative (police administrative) and judicial (police ju-
diciaire), subordinating the latter to the judicial bodies. The first was to act
through negative measures to prevent law infringements and the second was
to act towards restoring the infringed law. The concept of administration in the
subjective sense means all public services of the State, their structure and the
internal construction of executive and managing bodies of the State and, in the
material sense, the scope of its regulatory functions. Hence, a clear distinction
in French literature between the science of administration and the science of
administrative law. Administrative bodies were divided as follows: 1) due to



318 GRZEGORZ SMYK

functions — into active, advisory and judicial bodies, 2) due to the nature of
the activities — into administrative and police bodies (while maintaining the
division of the latter into administrative police and judicial police).*

The place of administrative law in the general system of law was defined
by French lawyers by dividing all positive law into public law and private law,
then by dividing the former into internal law and international law. Within
internal public law, they distinguished constitutional law and administrative
law. In the latter, they distinguished three groups of provisions: 1) concern-
ing the organisation of public administration (systemic administrative law),
2) governing relations between administrations and citizens (substantive ad-
ministrative law), 3) defining the procedure for resolving disputes between
the administration and citizens arising in connection with the administrative
activities of the State (formal administrative law).’

Following the findings of M. Gromadzka-Grzegorzewska and
W. Witkowski, one can conclude that the characteristic features of the French
science of administrative law in the nineteenth century were the following: 1) it
was confined to the French domestic law because of the conviction of the na-
tional nature of the law, reflecting specific political, social and customary con-
ditions, and hence the comparison between domestic and foreign institutions
was considered to be irrelevant; 2) they concentrated research efforts almost
exclusively on issues of administrative law, with a clear deficiency on the part
of the issues of the science of administration; 3) they rejected the comparative
method in favour of the legal dogmatic method, but broadly understood: not
only as a study of positive law but above all as an analysis of the case-law of the
Council of State, thus making administrative law a separate discipline of study;
4) particular emphasis on the issue of administrative judiciary — almost all the
works of scholars in the first half of the 19th century boiled down to this issue.
Other questions of administrative law were treated as ancillary, clarifying or
complementary to the primary issue of administrative justice; 5) the practical
dimension of research on administrative law issues, understood as the flexible
formulation of concepts and theoretical constructions — the vague concepts of
public services, public utilities, infringed interest. As a result, the institutions
of administrative law used to be presented not so much as they could be seen
in the light of the provisions of positive law as they were formulated in the
practice of the authorities or courts [ Gromadzka-Grzegorzewska 1985, 27-29;
Witkowski 2007, 56].°

* A summary of the achievements of the French science of administrative law of the 19th cen-
tury has been presented in: Langrod 1961.

5 This classification remains valid also in the contemporary French science of administrative
law [Debbasch 1966, 9—13; Rivero 1977, 14-21; de Laubadere 1982, 11-22].

¢ Tt is worth noting here that the impact of the administrative law theory on administrative prac-
tice in France was negligible until the mid-20th century. This resulted both from the Napoleonic
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The development of German administrative sciences in the first half of the
19tth century was definitely much slower than in France. This was due to the
political fragmentation of Germany, which prevented the creation of a nation-
wide theory of administrative law, as well as the instability of the constantly
reformed administrative structures of individual German states. For this rea-
son, the interests of German scholars of this period focused mainly on the sci-
ence of administration, using in this respect the rich legacy of German police
scientists of the previous century.’

The forerunner of modern science of administration in Germany was the
professor at the universities of Tiibingen and Heidelberg, Robert von Mohl
(1799—1875). In his fundamental two-volume work, “Police science accord-
ing to the principles of the constitutional state,” published between 1832 and
1834, he contrasted the police state with the theory of the state ruled by law
(Rechtsstaat), which combined cameralist-police elements with liberal ideas
[von Mohl 1832-1834].2 While not questioning the dominant role of the state
in the sphere of administrative governance of the state, von Mohl placed
particular emphasis on the legalism of the state apparatus and the pragmatism
of the operation of public administration, aimed at respecting the individual
interests of citizens. Hence, he strongly emphasised such issues as constitu-
tionalism, local government, the hierarchical nature of sources of law, or —
most importantly — a bilaterally binding system of administrative law norms.
These ideas were not popularised in Germany until the second half of the
19th century, becoming elements of German legal positivism [Gromadzka-
-Grzegorzewska 1985, 33; Witkowski 2007, 57].

Lorenz von Stein (1815-1890), professor at the University of Vienna, is
widely regarded as the founder of the German science of administration. In
his fundamental “Science of Administration,” published in eight volumes
between 1865 and 1884, he presented a systematic description of all state
activities, which he considered as administration (Verwaltung) [von Stein
1865—1884; Idem 1876]. In his understanding, administration encompassed
all (excluding legislation) spheres of state activity (Vohlziehende Gewalt),
i.e. along internal administration also the judiciary and finance. As a con-
sequence of such a broadly defined concept of administration, the study of

tradition of the approach to public administration without its formal and legal aspects —i.e. only
as a centralised and bureaucratic executive apparatus, strictly subordinated to the political will
of the government, excluding the wider involvement of local authorities, and from the one-
sided creation of theoretical structures of administrative law — i.e. only from the point of view
of judicial review. The issue is discussed in more detail by: David 1965, 214-24.

7 Examples include the works by: von Mohl 1829; von Pozl 1856; von Ronne 1856; Behr 1868;
Zimmermann 1845.

8 The most prominent works of this author see: von Mohl 1862; Idem 1859, known from the
translation into Polish by Professor A. Biatecki 1864. This paper uses a reprinted edition of that
work with notes made by: Bosiacki and von Mohl 2003.



320 GRZEGORZ SMYK

administration according to Stein is a study of state activity whose task is not
only to describe the individual branches of public administration, but above
all to point out those elements which are common to them. Clearly influenced
by liberal and social ideas, Stein put forward a thesis that the modern state
should not only be a state governed by the rule of law, but also a social state,
in which the interests of the state and society would coincide. As a result,
abandoning the police-science concept of treating the police as the entirety
of the state’s activities towards social life, he introduced a distinction of the
police into: the security police (Sichercheitspolizei), whose task is to maintain
legal order in the state, and administrative police (Verwaltungspolizei), whose
aim is to anticipate and eliminate threats hindering social development (where
there are no such threats, there is no police) [Izdebski 2000, 217; Baszkiewicz
and Ryszka 1973, 381].

Stein was able to smoothly combine research on administration with re-
search on administrative law, defining the latter as a system of legal norms on
the basis of which the internal administration of the state is performed. He was
the first one in the German area to use, following French scholars, a method
of scientifically structured description according to sectors of administrative
law. He presented in detail the legislation defining the structure and forms
of administrative activities in different areas of life and then grouped them
into three branches of administrative law, divided according to the criterion
of the spheres of activity of the executive power into: 1) norms governing
the activities of the public administration with regard to the individual, 2)
to economic life and 3. to social life. Stein’s indisputable achievement was
to indicate the functions of the public administration in a modern state ruled
by law and its natural development trends [Langrod 1961, 27; Gromadzka-
-Grzegorzewska 1985, 36; Leonski 2000, 4]. This way of thinking was con-
tinued by such Stein’s successors as Georg Meyer, Edgar Lonning, Theodor
Inama von Sternegg and Ludwik Gumplowicz [Meyer 1883—1886; Lonning
1884; von Sternegg 1870; Gumplowicz 1881].

The final emergence of the science of administration as an independent
field of knowledge in the Austro-German area took place at the beginning of
the 19th century. It was owing to three scientists — Ignaz Jastrow, Fritz Stier-
-Somlo and Max Weber. The first of them, in his work entitled “Social Policy
and the Science of Administration,” published in 1902, justified the separate-
ness of the science of administration from the science of administrative law
due to different aims and research problems [Jastrow 1902]. According to
Jastrow, the aim of the study of administration should be to create an ideal
administration model, and its subject should be two basic problems: how the
state is managed and how to manage the state. Jastrow’s thought was creative-
ly developed by Stier-Somlo in his treatise from 1917 entitled “The Future of
the Science of Administration” [Stier-Somlo 1917, 37-75]. He introduced the



DEVELOPMENT OF ADMINISTRATIVE SCIENCES IN THE 19TH 321

concept of “administrative knowledge” (Verwaltungwissenschaft), compris-
ing three independent administrative disciplines: science of administration,
administrative law science and administrative policy. In this triad, the science
of administration was to be a critical descriptive science, presenting the insti-
tutions and organization of administration, both in theoretical and practical
terms [Leonski 2000, 5-6; Witkowski 2007, 58].

The emergence of the science of administration as a separate discipline in
Germany was complemented in the early 20th century by the work of Max
Weber (1864—1920), a sociologist not directly associated with the adminis-
trative sciences.” His contribution was the creation of a model bureaucratic
system as a basis for the organization and functioning of the modern public
administration of the state. Weber’s basic thesis was that the modern state
requires an administrative apparatus based on organizationally and factually
specialized structures and operating rationally and effectively. Only such an
administrative apparatus can guarantee social order, in which the fundamen-
tal rights of citizens will be respected. According to Weber, the key features
of such a system are: 1) the professional nature of the public administration
along with fixed remuneration for the staff, 2) specialization in the handling of
certain categories of cases and the associated horizontal and vertical division
of labour, defined by positive law, 3) hierarchical structure and 4) the exist-
ence of formal and uniform general rules of operation of all administrative
structures, ruling out arbitrariness of administration bodies towards citizens
[Weber 2002, 693—-726]. A special role in such apparatus is played by pro-
fessional officials who carry out their functions “impersonally,” only imple-
menting strict dispositions of positive law. The Weber’s administrative model
was, by definition, emotionally neutral, i.e. it defined only a certain type of
organization of the administration, and did not prejudge its possible flaws,
which may occur in a particular administrative structure. This model, although
not without criticism, remains valid to modern times [Olbromski 2007; Malec
2007; Hausner 2007; Jabtonski 2007; Rubisz 2007].

The emergence of the German theory of administrative law took place in
the second half of the 19th century. It was rooted in the departure in the study
of administrative law from the descriptive method and its replacement by the
formal and dogmatic method, widely used in the disciplines of German pri-
vate law. This approach to the study of public law in Germany was first ap-
plied by Paul Laband in his fundamental work “Das Staatsrecht des Deutsche
Reiches” [Laband 1879]. The application of the formal-dogmatic method re-
duced the research problem of administrative law exclusively to the analysis

° The fundamental work by Max Weber see: Weber 1956, published by Johannes Winckelmann,
and encompassing in a new systematic edition the Weber’s manuscripts published insuccessve
parts since 1920. This edition, translated by Dorota Lachowska, bears the title: “Gospodarka
i spoteczenstwo. Zarys socjologii rozumiejacej” [Weber 2002].
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of the rules in force, leaving aside the assessment of their rationale and func-
tion. This was the way the foundations were laid for the development of legal
positivism, which characterised Austrian and Prussian public-law literature
at the turn of the 20th century. The decisive factor inspiring the emergence
of this direction of research in administrative sciences was the fact that the
German science of public law was largely influenced in the second half of the
nineteenth century by the civil-law school of the Pandectists. “The influence
of the Pandectists,” wrote Francis Longchaps de Berier, “the application of
their concepts and their way of thinking to public law, the imaginative and
creative application thereof gave rise to the great dogmatic construction and
the famous legal method which prevailed in public law in the last decades of
the nineteenth and the beginning of the twentieth century” [Longchamps de
Berier 1968, 26].

This new, positivist approach to research in administrative sciences was
promoted in Germany by the creator of the Prussian model of local govern-
ment and administrative judiciary Rudolf Gneist (1816—-1895). Although in
his works he focused almost exclusively on the issues of local government
and administrative judiciary, which were essential elements of his concept of
the state ruled by law, it is widely recognized that he made great contribution
to the methodology of administrative sciences [Gneist 1872; Idem 1871; Idem
1879; Idem 1882]. Unlike other authors of this period, he did not perform sys-
tematic descriptive analyses, nor did he develop abstract deliberations on in-
stitutions of administrative law, but all his works were based on the normative
material of the applicable law and adherence to the positivist principle that “all
philosophical considerations in the law and state sciences result mainly from
insufficient knowledge of the facts” [Gromadzka-Grzegorzewska 1985, 36].
Unlike Stein, Gneist saw the science of administration in a narrower sense,
without the judiciary. Moreover, he argued that the state becomes a state ruled
by law only when it has both the conditions for the correct formulation of
the state’s will and the conditions for the correct implementation of that will.
For the study of administrative law in Germany, Gneist’s works became an
impulse to deepen and expand the research base, especially towards studies
on the guarantees of the legal situation of an individual vis-a-vis the public
administration [Maciag 1998, 120-22; Weber1968, 89-91].

The first attempts to create a system of administrative law in Germany
were made by F.F. Mayer and O. von Sarvey [Mayer 1862; von Sarvey 1880;
Idem 1884]. However, it was only in 1895 that the first study on administra-
tive law based entirely on the formal-dogmatic method was developed. It was
Otto Mayer’s two-volume manual “Deutsches Verwaltungsrecht,” written on
the basis of his lectures at the University of Leipzig [Mayer 1895-1896].'

10 Equally important, for giving German scholars an opportunity to learn about the French
“regime administratiff,” was the study by Mayer 1886.
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Mayer’s contribution was to create basic theoretical constructs of the general
pat of administrative law, made on the basis of similar civil-law constructs,
adapted to the needs of public law. They were based on both the legislative
material of the applicable administrative law and the case law of administra-
tive courts, but always analysed by him in terms of their general legal struc-
ture. Mayer clearly separated the science of administration from administra-
tive law, excluding the latter from the sphere of management. For this reason,
Mayer’s work has played the same groundbreaking role in German admin-
istrative law science as Eduard Laferrier’s earlier work in France, and his
achievements in this field have become, as M. Gromadzka-Grzegorzewska
noted, “[...] a bridge linking the period of the formation and crystallization
of German administrative sciences with the period of their full development”
[Gromadzka-Grzegorzewska 1985, 38].

The system of German administrative law created by Mayer became a clas-
sic example of the application of the formal-dogmatic method in the science
of administrative law, especially in its general part (the method of systema-
tized description continues to be used in the detailed part of administrative
law). This model was followed by almost all of Mayer’s successors, such as
Fritz Fleiner, Walter Jellinek, Karl Korman, Ernst Bernatzik, Rudolf Hermann
von Hernritt, or Josef von Ulbrich [Fleiner 1911; Jellinek 1927; Korman 1911;
Idem 1914; Bernatzik 1896; von Hernritt 1909; Idem 1921; Idem 1925; von
Ulbrich 1903-1904].

CONCLUSIONS

To sum up, it should be said that German administrative thought in the 19th
and 20th centuries was characterised by an unprecedented diversity of research
approaches and interests, and an abundance of published literature on the sub-
ject. This made it the second, next to the French, mainstream of European
administrative thought, constituting a point of reference for all the legal and
administrative literature in other countries. An unquestionable achievement
of the German scholars became the separation of science of administration
and science of administrative law into independent research fields, differing
in terms of their subjects and research methods. The interest of German sci-
ence of administration in the issue of guaranteeing subjective individual rights
within the public law resulted in creation of the construct of a constitutional
state ruled by law, complemented at the end of the 19th century by mod-
ern concepts of local government and administrative judiciary. However, no
uniform concept of the science of administration has been developed in the
German literature. Some authors, such as Stein, saw it in a broad sense, while
others, such as Gneist, in a narrower sense. However, regardless of these dif-
ferences, all German authors of that era were unanimous that the science of
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administration covered not only governmental but also social activity in the
field of internal governance of the state. On the other hand, the distinguishing
feature of the German science of administrative law was primarily the use
— following the civil-law model — of a formal and dogmatic method limited
to both the analysis of positive law and the creation of theoretical construc-
tions. Nevertheless, M. Gromadzka-Gorzewska is right when stating that “[...]
a common feature of the German legal-administrative literature was a certain
chaos, confusion, lack of firm roots in a uniform systemic basis, and hence the
resulting hectic search for models whether in the police scientists, in French
authors, or in the English administrative practice” [Gromadzka-Gorzewska
1985, 38].
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INTRODUCTION

The question of legal stability consists of two assumptions. The first is
the mutual integrity of all branches of law of a State and the second is the ac-
ceptation of all relevant law of a State by own inhabitants of a country. The
second assumption means and includes the exclusion of conscientious conflict
of a man concerning State law and personal conviction.
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A new special instrument providing for the last request might be also pro-
visions or separate bilateral agreement with the Holy See on conscientious
objections.!

1. CONSCIENTIOUS OBJECTIONS CONCEPT

The Article 7 of the Basic Treaty between the Slovak Republic and the Holy
See of 2000, as well as Article 7 of the Treaty between the Slovak Republic
and Registered Churches and Religious Communities of 2002, contain spe-
cial bilateral rules on conscientious objection. The Basic Treaty between the
Slovak Republic and the Holy See of 2000 provides: “The Slovak Republic
recognizes the right of everyone to exercise conscientious objections in ac-
cordance with the religious and moral principles of the Catholic Church.”?
The 2002 Agreement between the Slovak Republic and Registered Churches
and Religious Societies provides: “The Slovak Republic recognizes the right
of everyone to exercise conscientious objection under the belief and morality
principles of its registered church or religious society.””

These provisions contain an obligation for both parties to conclude specific
bilateral agreements; in the first case worded as follows: “[...] The scope and
conditions of exercising this right shall be determined by a special interna-
tional agreement concluded between the parties [...]” and in the second case
as follows: “[...] The scope and conditions of exercising this right shall be de-
termined by special agreements concluded between the Slovak Republic and
registered churches and religious communities.”

An attempt to fulfil the above-mentioned international and national com-
mitments failed in 2006, as it was a politically excessive burden of social re-
action and national and international crystallization of ethical issues. To date,
there has not been a strong enough political will in Slovakia to deal with this
international and national legal obligations. Also an attempt to use the op-
portunity of the recent visit of the Holy Father Francesco in Slovakia, was not
fulfilled unfortunately. But this could be also an argument to say not to forget
the matter.

! See also Moravéikova 2007; Moravéikova and Smid 2015; Némec 2010.

2 See also Chizzoniti 2004.

* The Basic agreement between the Slovak Republic and the Holy See, signed on 24 November
2000, published in the Collection of Laws of the Slovak Republic under number 326/2001 Coll.
Agreement between the Slovak Republic and registered churches and religious communities,
signed on 11 April 2002, published in the Collection of Laws of the Slovak Republic under
number 250/2002 Coll.
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2. TIME TO DEFINE CONSCIENTIOUS FREEDOM MORE PRECISELY

It seems that it is the time to define human rights protection in the area of
freedom of conscience more precisely. It would be an important step for cul-
tural and spiritual, but also legal integration of social and individual values.
I allow myself to note that this area does not fall within the competence of
the European Union. In addition, the state regulation of reservations in the
conscience is explicitly envisaged in the basic human rights document of the
European Union, its Charter of Fundamental Rights.*

A clear and sufficiently specific regulation of reservations in the con-
science means legislative provision for the implementation of fundamental
human rights. Without such implementation, in the changed conditions, the
protection of freedom of conscience as a fundamental human right may, in
conflict with the constitutional norms of the Slovak Republic and its interna-
tional legal obligations, become fictitious and means social destabilization.
This is evidenced by recent developments in several countries of the Union,
especially in France, where ethically and morally sensitive issues are opposed
by the population to national law and long-lasting attitudes of resistance or
destruction of adoption institutions and social facilities can be expected, in
Great Britain and the like.’

The description of the system of legal protection of freedom of conscience
and freedom of religion points to a relatively complex structure and mecha-
nism, which can be briefly characterized by several elements. At the politi-
cal level, these are documents of a political nature adopted within the frame-
work of the United Nations (Human Rights Council) as a universal protection
of human rights; The Council of Europe, the Organization for Security and
Cooperation in Europe, the Organization of American States, the African
Union, i.e. within the framework of regional international organizations as re-
gional protection of human rights; the European Union and its institutions and
agencies; international and national non-governmental organizations; church-
es and religious communities at international and national levels; states, state
legislative and executive bodies, ombudsmen and the like. At the legal level,
these are normative legal acts and acts of law application. Normative legal
acts in this sense are multilateral universal and regional international human
rights treaties; EU legal acts (legally binding Charter of Fundamental Rights

* Article 10 of the Charter of Fundamental Rights of the European Union (2007/C303/01) reads
as follows: “1. Everyone has the right to freedom of thought, conscience and religion. This right
includes freedom to change his religion or belief, and freedom, either alone or in community
with others and in public or private, to manifest his religion or belief in worship, teaching, prac-
tice and observance. 2. The right to conscientious objection shall be recognized in accordance
with the national laws governing the exercise of this right.”

5 More on this issue see Smidova 2013.
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of the European Union, anti-discrimination directives); constitutions of states,
constitutional legal norms; legal and by-law norms of states; but currently also
bilateral international treaties concluded between states and the Holy See and
bilateral national treaties concluded between states and churches and religious
communities. In this sense, decisions and case law of universal and regional
international bodies and courts (UN Human Rights Council, European Court
of Human Rights, etc.) are considered to be acts of law; Court of Justice of
the EU; the constitutional and general courts of the individual Member States;
acts of national legislative and executive power.

3. REGULATION SYSTEM OF THE PROTECTION OF RELIGION
RIGHTS IN SLOVAKIA

Looking back at Slovakia, we can say that the system of protection of free-
dom of conscience and religion contains all the above elements, which must
be taken into account when solving the problem of concluding agreements on
conscientious objection.® In terms of regional and own state conditions, the
Slovak system of the legal status of churches and religious communities must
also be implemented into this system. This system contains numerous groups
of legal norms. These are documents of an international, transnational and
national political nature; acts of international, transnational (EU) and national
law application; normative legal acts, namely multilateral international hu-
man rights treaties, universal and regional, European Union law (in particu-
lar primary law, in particular the EU Charter of Fundamental Rights and EU
anti-discrimination secondary law); Constitution of the SR (especially Article
24); Slovak laws (especially Act No. 308/1991 Coll. on Freedom of Religion
and the Status of Churches and Religious Societies, but also several special
acts according to their material scope, such as the Act on Health Care No.
576/2004 Coll.) and by-laws; the system of international and national bilateral
agreements with churches and religious societies and, finally, the reception
into the legal order of the Slovak Republic in a sense also part of canon law
and the law of other churches and religious communities registered in the
Slovak Republic.

At this point, a number of fundamental legal norms in the field of con-
science protection should be mentioned as a starting point for further consid-
erations. Article 18 of the Universal Declaration of Human Rights: “Everyone
has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief, and freedom, either alone or in com-
munity with others and in private or in public, to manifest his religion or be-
lief in teaching, practice, worship, observance (ceremony).” Article 18 of the

6 See also Smid and Moravéikova 2009.
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International Covenant on Civil and Political Rights: “Everyone has the right
to freedom of thought, conscience and religion. This right includes freedom to
profess or accept a religion or belief of one’s choice, and freedom, either alone
or in community with others and in public or private, to manifest one’s reli-
gion or belief in religious services, worship, observance and teaching.” The
relationship between freedom of conscience and freedom of religion is also
more clearly documented by the continuation of this text, which also clearly
indicates the goal of preventing conflict of conscience. No one shall be sub-
jected to coercion which would impair his freedom to profess or accept a re-
ligion or belief of his choice. Freedom of expression of religion or belief may
be subject only to such limitations as are prescribed by law and are necessary
to protect public security, order, health or morals, or the fundamental rights
and freedoms of others. The States Parties to the present Covenant undertake
to respect the freedom of parents and, where appropriate, the guardians, to en-
sure the religious and moral education of their children according to the con-
viction of the parents or guardians. Article 9 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms: “Everyone has
the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief, and freedom, either alone or in com-
munity with others and in public or private, to manifest his religion or belief
in worship, teaching, practice and observance.” Article 24 of the Constitution
of the Slovak Republic: “Freedom of thought, conscience, religion and belief
are guaranteed. This right also includes the possibility to change one’s reli-
gion or belief. Everyone has the right to be without religion. Everyone has
the right to express their views in public. Everyone has the right to manifest
his religion or belief freely, either alone or in community with others and in
public or private, in worship, practice, practice or instruction. Churches and
religious societies manage their affairs themselves, in particular they establish
their bodies, appoint their clergy, ensure the teaching of religion and establish
religious and other ecclesiastical institutions independently of state bodies.”
The conditions for the exercise of the rights under paragraphs 1 to 3 may be
restricted by law only in so far as they are necessary in a democratic society
to protect public order, health and morals or the rights and freedoms of others.
This article of the Constitution is mentioned in its entirety, because each of its
parts documents the justification of the legislative regulation of conscientious
objections.’

7 The Universal Declaration of Human Rights, adopted by Resolution 217A (IIT) of 10 De-
cember 1948, published under doc. UN A/RES/217/111A. International Covenant on Civil and
Political Rights of 1975, published under no. 120/1976 Coll. European Convention for the
Protection of Human Rights and Fundamental Freedoms of 1950, published under no. 209/1992
Coll. Art. 24 of the Constitution of the Slovak Republic of 1992, published under no. 460/1992
Coll.
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4. JUDICIAL VIEW ON THE RELIGIOUS HUMAN RIGHTS MATTERS
IN SLOVAKIA

The Strasbourg judicial authorities have subsumed religious expression as
well as conscience and include the right to free conscience under the free
expression of religion. At the same time, these authorities do not distinguish
between the terms “conscience” and “conviction.” The term “conviction” dif-
fers from the random “ideas” or “opinions” used in Article 10 of the ECHR
and presents opinions that reach a certain degree of strength, seriousness, co-
herence and importance and have a recognizable formal content; speeches and
actions considered must express this belief in any form directly. The term “be-
lief” is identified with the term “faith” under Article 9 ECHR and must achieve
a certain level of persuasiveness, seriousness, cohesion and importance.®

The expression of conviction falls under the protection of Article 9 of the
Convention only if the act is an expression of conviction and is not conduct
that is only influenced or inspired by conviction.” A “conscientious decision”
within the meaning of the German Constitution (Article 4 (3)) is considered to
be a very serious decision of a moral nature (including one’s own orientation
in the categories of good and evil) by which an individual feel intrinsically
bound and to which he is in a certain situation. dependent on the grounds that
he cannot oppose this decision on his own without a serious moral dilemma.'°

Freedom of conscience and freedom of religion are considered to be one
right, both legislatively and procedurally; it must, of course, be borne in mind
that freedom of conscience is theoretically based on either secular or religious
beliefs and moral and ethical systems. Theoretically, because it remains an
open question whether it is possible to state such secular principles that are
not derived in any way from religious teaching in a culture close to us. In any
case, the classical (and currently valid) means of legal protection of freedom
of conscience respond in practice to violations of freedom of conscience as
a fundamental human right, especially in relation to religious beliefs. This
could be a strong argument, especially in terms of the effectiveness of the law,
in favour of such a special concretization of the legislation on protection of
freedom of conscience, which responds to real and current issues of religious

$ ECtHR, Efstratiou v. Greece, no. application 24095/94, publ. Reports 1996-VI, of 18.12.1996,
paragraph 26, and Campbell and Cosans v. The United Kingdom, no. application 13590, publ.
A 233, 23.5.1992, paragraph 36.

® ECtHR, Arrowsmith v. The United Kingdom, 1979 Human Rights Commission RE, applica-
tion no. 7050/75, res 32 of 12 June 1979, report 1979.

10 Decision of the Constitutional Federal Court of the FRG (BverfG) no. I1BvL 21/60, cit. Bver-
fGE 12.45 of 20 December 1960, refusal of basic military service, paragraph 2, collection of
court decisions of 1960.



STABILITY FUNCTION OF BILATERAL AGREEMENTS CONCLUDED 335

moral and ethical nature in connection with the teaching of churches and reli-
gious communities.

The dynamics of the human rights concept means the destabilization of
the classical concept of freedom of religion and freedom of conscience and
the very identity of these basic human rights. In the classical conception, this
right is a basic human right (also the so-called core right) with a special higher
status and precedence over rights that do not have the nature of human rights,
resp. emerging rights and obligations. Consequently, the right to conscien-
tious objection arises because the principle of the inviolability of freedom
of conscience prevails over the principle of the generality of the law. This
right includes the public dimension of freedom of religion, in particular the
application of the principles deriving from religious teaching in this dimen-
sion (science, politics, law, culture, economics, etc.) and cannot be replaced
by other human rights, such as freedom of assembly, association and nature
or speech. Furthermore, this right concerns the individual religious rights and
institutional rights of churches and religious communities, which differ from
the rights of organizations with a social or philosophical focus and the rights
of their members.

The European Court of Human Rights (in the case of future decisions in
the field of protection of freedom of religion and freedom of conscience also
the Court of Justice of the European Union) decides in accordance with the
principle of discretion of states, constantly applying those rules and princi-
ples contained in the European Convention on Human Rights and fundamen-
tal rights of the European Union. The Court also respects the competences
and thus the legislation of individual Member States in these areas, includ-
ing norms and the application of law, which is found mainly in decisions of
constitutional or supreme courts and decides individually in accordance with
them, i.e. governed by the principle of subsidiarity. There is a clear argument
in this regard in the Fretté v. France case:'! It is clear that there is no common
ground on this issue, it is not possible to find uniform principles in the legal
and social systems of the Contracting States in these matters where views in
a democratic environment they can be reasonably and profoundly different.
The Court considers it very natural that state authorities, which in a democrat-
ic society are obliged, within their competences, to take into account the inter-
ests of society as a whole, should take into account a wide range of contexts
when deciding on the above issues. Due to direct and long-term contact with
the life forces of their country, national authorities have a better ability than
an international court to assess local needs and conditions. As a sensitive issue
was discussed in this case, concerning areas where there is little penetration of
common views between the member states of the Council of Europe, and in

1 Fretté v. France, no. 36515/97, judgment of the ECtHR of 26 February 2002, paragraphs 41,
42 and 43 of the judgment.
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general, the law is only in a transitional stage, much of the conclusions have
to be drawn by the state; he expressed and applied this principle in the case of
Soile Lautsi v. Italy,'? decided by the Grand Chamber of the Strasbourg Court
in favour of the presence of crosses in Italian public schools (explicit and
clear application of the principle of discretion of the States while taking into
account the circumstances of the case). According to the court, the presence
of the cross in the classroom does not constitute a situation of indoctrination
with regard to the school environment and no pressure on children’s religious
upbringing, as Italy provides for the upbringing and education of children to
take into account parents’ right to comply with religious and philosophical be-
liefs."® The Court acknowledged that it was, in principle, obliged to respect the
decisions of the State in this area, including the place given to religion in Italy,
also taking into account that such respect would not lead to any indoctrination
of children. According to the court, the presence of crosses in schools falls
within the competence of the member states of the Council of Europe, mainly
because a unified position has not been created in Europe on this matter.

5. THE FUTURE OF JUDICIAL REASONINGS

However, it is possible to ask how the international or Union court will
decide in the future as a result of the gradual convergence of the principles of
the protection of freedom of conscience and freedom of religion? A contrario
to the current situation, if the court finds a unified principle of the necessary
majority of European states on a certain issue, it will adopt it and will decide
on the merits according to it, probably even in cases where some states do not
agree with it due to differing national concept. The unification of decision-
making principles looks like a mandate for the transfer of competences in the
area of freedom of religion and freedom of conscience from the member states
of the Council of Europe and the European Union to the Central International
Court of Justice in Strasbourg, resp. in Luxembourg. The decisions adopted in
this way will contain and consolidate the principles applicable to all member
states of the Council of Europe without distinction, and it is likely to be an
irreversible process of suppressing the discretion of the states.

On the other hand, some legal confirmation of the regulation of conscien-
tious objection is provided by Article 10 of the EU Charter of Fundamental
Rights, according to which the right to conscientious objection is recognized
in accordance with the national laws governing the exercise of this right. This
is the first introduction of this term into the legal order of the European Union

12 Judgment of the Grand Chamber of the ECtHR in Lautsi v. Italy, no. 30814/06 of 18 March
2011.
13 See also Robbers 2011.
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and public international law. Similarly, in the Resolution of the Parliamentary
Assembly of the Council of Europe no. 1763 of 7 October 2010 stipulates
that the hospital as well as the medical staff have the right to an objection of
conscience and must not be penalized in any way for refusing to participate in
abortions, euthanasia, embryo handling and the like. They must not be penal-
ized in any way for participating in these matters. The Council of Europe has
called on the member states to transpose this rule into their laws.

If we think about the essence of the reservation in conscience, it can be
stated that the right to express religious beliefs, profess faith, or live in ac-
cordance with one's own religious beliefs has three positions: (a) the right to
profess the belief in religious acts, private or public, individually or in associa-
tion with others; (b) the right to the public protection of the values represented
by religion and without respect to which it would not be possible to act in
accordance with religious beliefs or to apply the principles of religious doc-
trine; (c) The right of everyone to refuse conduct which is incompatible with
the principles of a particular religious teaching. The third of these positions is
the key for conscientious objections. It also corresponds with the content and
wording of Article 18(2) of the International Covenant on Civil and Political
Rights: No one shall be subjected to coercion which would prejudice his or
her freedom to profess or accept a religion or belief of his or her choice.

In accordance with these starting points, everyone should have the right
(possibility, not an obligation) without negative legal consequences, a legal
sanction against themselves (guarantee by the state law) to refuse a legal obli-
gation (conscientious objection), which is contrary to with such serious prin-
ciples of teaching a state-registered church or religious society that the fulfil-
ment of it would be a violation of freedom of conscience as a fundamental
human right. Conscientious objections are therefore only a matter of legally
guaranteeing and stabilizing the possibility of refusing to act contrary to one’s
own conscience. The regulation of the right to exercise conscientious objec-
tion, on the other hand, does not address the question of correctness or inac-
curacy of opinions on sensitive moral and ethical merits, such as abortions,
euthanasia, same-sex unions, reproductive health, or parenting.

The law of the Slovak Republic could contractually include all reason-
able principles concerning conscientious objections, both on the basis of the
teachings and norms of all registered churches and religious societies, as well
as those reservations not based on religion, if such exist and will be raised in
preparation implementation of those contracts. Examples of principles pro-
tected by contracts could be: a) the principle of the inviolability of human life
from conception to natural death. It would mainly concern healthcare profes-
sionals, healthcare institutions and patients. It would be the recommendation,
prescription, distribution and administration of pharmaceuticals, the perfor-
mance or cooperation of activities whose primary purpose is to cause abortion
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at any stage or unnatural death; b) the principle of respect for human life and
its transmission in its natural peculiarity and uniqueness. It would mainly con-
cern health professionals, researchers, institutions, but also the general public.
It would be participation in artificial or so-called. assisted insemination, genet-
ic manipulation, eugenic procedures, embryonic human cloning, sterilization
and all contraceptive activities; c) the principle of freedom in the educational
process, in counselling and enlightenment. It would mainly concern teachers,
parents, children, schools and the general public. This would involve teaching,
recommending and preparing activities contrary to the moral principles of the
Catholic Church in the field of sexual morality, as well as the teaching of the
Catholic Church in the theological field; d) the principle of the protection of
marriage as a union between a man and a woman, which aims to create a last-
ing community of life, ensuring the proper upbringing of children. It would
mainly concern lawyers, clergy, adoptive and other institutions, but also the
general public. It would be the performance of legal, judicial, guardianship
and tutoring activities; e) the principle of the protection of the secret of con-
fession and the entrusted secret which has been entrusted orally or in writing,
subject to secrecy, to the person entrusted with pastoral care. It would apply
in particular to clergy and persons engaged in similar activities. This would
be an obligation to testify before criminal authorities or civil courts; f) the
principle of respect for freedom of religion and the use of religious symbols.
It would concern in particular the public, shops, the army, schools and other
institutions. This would involve the use of religious acts and symbols in public
in a negative sense and as an exception to the prohibitions laid down by law.

CONCLUSIONS

Stability of every legal system depends on a sufficient measure of the con-
cordance of its fundamental elements. Such a measure of the concordance
can be confirmed among following elements that are taken into consideration:
bilateral agreements with the Holy See including the new contractual concept
/ draft of an agreement with the Holy See on conscientious objections (based
on the internal state regulation applying the principles enacted by bilateral
international agreement) — the explanatory memorandum to the EU Charter of
fundamental rights — the constitutional traditions and the development of law
in the field of protection of freedom of conscience and religion in Slovakia
— the law of the European Union as a whole and — the constitutional law of
the Slovak Republic. This is the fundament for the conclusion that bilateral
treaties with the Holy See belongs into the stability building elements within
Slovak legal system.
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INTRODUCTION

The rights under current data protection legislation include the right to
request erasure of personal data, also referred to as “the right to be forgot-
ten.” There is also a view in the literature that these are two separate rights.
However, this right does not in every case operate automatically or is uncon-
ditional towards the person who claims this right regarding his/her personal
data. An example of this is the inability to enforce the right to “be forgotten”
in cases that involve articles in newspapers or, more broadly, in the media.
This is due to the fact that the latest data protection legislation does not affect
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the way the Polish press law is applied (cf. Article 85 of the Regulation (EU)
2016/679") and consequently the right to information.

Likewise, there are areas within the ecclesiastical space which by their
very nature had to be excluded from the area of the right of erasure. This ap-
plies to two particular aspects of the personal data of individual believers:
those that specify the sacraments the believers have received and those that
otherwise contribute to determining their canonical status (cf. Article 14 of
the General Decree on the protection of natural persons with regard to the
processing of personal data in the Catholic Church?).

This seems a very important issue in terms of the relationship between the
State and the Church, since the establishment of and respect for new principles
flowing from the two legal orders but having their origin in the doctrine of the
Church is essential for the life of the faithful and for the Church’s ability to
fulfil her salvific mission in the world.

1. THE RIGHT TO REQUEST ERASURE OF DATA

Both the GDPR and the Decree — two significant legal documents on
personal data protection — provide for the right to request erasure of data.
However, this is an issue that, in terms of Catholic Church law, is significantly
different from the validity of this right on the level of European law.

1.1. In the area of civil law

Pursuant to Article 17 GDPR, it may be concluded that a natural person has
the right to erasure of data, more specifically the “the right to obtain from the
controller the erasure of personal data,” which the controller is obliged to erase
“without undue delay,” when the grounds referred to in the same article apply.
Namely, it concerns situations when “personal data are no longer necessary”
for the purposes “for which they were collected or otherwise processed;” “the
data subject withdraws consent;” “the data subject objects to the processing”
and “there are no overriding legitimate grounds for processing;” “the personal
data have been unlawfully processed;” “the personal data have to be erased”

' Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regula-
tion), O.J. L 2016 119/1 as amended [hereinafter: GDPR].

2 General Decree on the protection of natural persons with regard to the processing of personal
data in the Catholic Church issued by the Polish Bishops’ Conference on 13 March 2018 during
the 378th Plenary Meeting in Warsaw, on the basis of can. 455 of the Code of Canon Law in
connection with Article 18 of the Statute of Polish Bishops’ Conference, after obtaining a spe-
cial permit from the Holy See of 3 June 2017, “Akta Konferencji Episkopatu Polski” 30 (2018),
p- 31-45 [hereinafter: Decree].
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in order to comply with “a legal obligation to which the controller is subject;”
“the personal data have been collected in relation to the offer of information
society services.” The occurrence of any of these circumstances gives the data
subject the right to request erasure. When exercising such a right, the person
should have recourse to the rule laid down in Article 12(3) GDPR, according
to which the controller is obliged to provide the person with information on
the action taken in response to the request without undue delay and at most
within one month of receipt of the request, although this period may be ex-
tended by two further months due to the complexity of the request or the large
number of such requests received. However, the controller should notify the
data subject of this fact, giving reasons for the delay [Fajgielski 2022, 299].

The right of a data subject to request the erasure of data is by no means
new in the legal system. It may be regarded as the development of the already
existing right to erasure, which was provided for in the EU Directive® replaced
by GDPR, as well as in the Act on personal data protection of 1997.* This is
in line with the assumptions of the basic law, which provides for the necessity
of introducing a mechanism limiting the processing of personal data, pursu-
ant to Article 51(4) of the Constitution [Dubis and Dackow 2015, 177]. Only
as a certain novelty can one consider the information obligation on the part
of the controller (“right to be forgotten), which arises from Article 17(2).
This is a significant modification introduced to the relevant provision from
the superseded EU directive [Czerniawski 2018, 523-24]. For this reason,
this legal basis can be considered not one right, but two rights: the right to
request erasure arising from Article 17(1) and the right to be forgotten arising
from Article 17(2). “The primary right is the right to obtain erasure. The sec-
ond right, i.e. the right to be forgotten, is available to the data subject only if
the right to erasure is exercised and only if the data concerning him/her have
been made public by the controller (e.g. published on a publicly accessible
website)” [ibid., 523].

1.2. In the area of canon law

The Decree also mentions the right to request the erasure of personal data
(Article 14 Decree). In the article dedicated to this right, positive circum-
stances are mentioned first, i.e. those in which the data subject has the right to
request the erasure of the data. Such right is valid when the personal data are
no longer necessary and processed, the consent to their processing has been

* Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, O.J. L 1995 281/31 as amended.

* Act of 29 August 1997 on the protection of personal data, Journal of Laws of 2016, item 922
as amended, Article 32(1)(6).
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withdrawn, the personal data have been processed unlawfully (Article 14(1)
Decree). In addition, if the controller has provided personal data, which it is
now obliged to erase in accordance with the law, the controller has obligations
similar to those set out in Article 17 GDPR.

In the second part of this article there are provisions restricting the right to
request the erasure of data. Such a right does not apply in the following cases:
the exercise of the right to freedom of expression and freedom of information;
the fulfilment of a legal obligation; a task carried out in the public interest or
in the exercise of public authority; archival, scientific or statistical purposes;
the establishment, assertion or defence of claims (Article 14(3) Decree). Also,
with regard to the issue under question, the last paragraph of Article 14 states
in a negative way, limiting such a right by stating that “the right to request the
erasure of data does not exist when the data concern the sacraments admin-
istered or otherwise refer to the canonical status of a person” (Article 14(4)
Decree). However, the absence of the right to request erasure does not mean
that there are no legal consequences; such a request must be recorded in the
data system and the controller is obliged not to use the requested data without
the consent of the local Ordinary or a superior depending on his competence
(Article 14(4) Decree). For this reason, the right to request erasure is not lack-
ing but only limited.

In this aspect it is not a novelty, because in Church law the obligation to
make records of sacramental life has existed since the late Middle Ages, and
thus the data sets that the Church legislator calls parish registers have a cen-
turies-old tradition [Trojanowski 2019, 49]. Even before the General Decree
entered into force, Catholic Church law provided for the possibility of making
changes to the parish registers due to errors, obsolescence of previous records,
etc. In the case of the sacraments, however, the right to delete such data was
never recognised [Domaszk 2010, 63]. Moreover, the Instruction prepared by
the Chief Inspector for Personal Data Protection and the Secretariat of the
Polish Bishops’ Conference in 2009 clearly stated that in the case of data
recorded in the parish registers, canon law was binding, and only in matters
not regulated by this law, the Personal Data Protection Act had to be applied.’

5 Protection of Personal Data in the Activity of the Catholic Church in Poland (23 September
2009). Instruction prepared by the General Inspector for Personal Data Protection and the Sec-
retariat of the Polish Bishops’ Conference, “Akta Konferencji Episkopatu Polski” 16 (2009),
p. 53-59, 111/9.
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2. THE CHURCH’S AUTONOMY WITH
REGARD TO DATA PROTECTION LAW

The specificity of the salvific mission of the Church requires parish regis-
ters to be kept as a documentation of the most important events in the sacra-
mental life of the individual persons belonging to the Church, as well as those
who once belonged to it [Wenz 2008, 93—94]. Because of this unique nature of
the Church and the need to treat personal data differently in the context of sac-
ramental life and canonical status in general, in her activities the Church must
enjoy, care for and defend autonomy to apply her own data protection law.

2.1. Legal basis in civil law

The autonomy of churches, religious associations and philosophical organi-
sations is recognised in legal documents at the level of European and state law.

In European law, first mention must be made of the Treaty on the Functioning
of the European Union, in Article 17 on relations with religious and philo-
sophical organisations, the first paragraph stipulates that “the Union respects
and does not prejudice the status under national law of churches and religious
associations or communities in the Member States.”® As a consequence of
this general law defining the functioning of the European Community, remi-
niscences of this law also had to appear in the GDPR. With regard to data
processed by churches and religious associations, they may apply the rules
they have previously done, provided that they are adapted to the European
regulation (cf. Article 91(1) GDPR). However, the adaptation of these rules
must not prejudice the status granted to churches under the constitutional law
in force in the Member States (cf. GDPR, preamble (165)). This confirms that
the GDPR respects the autonomy of the Catholic Church, as provided by state
law, and does not violate these provisions.

There Polish fundamental law contains an article which provides for equal
rights for churches and other religious associations, and public authorities in
the Republic of Poland shall maintain impartiality in matters of religious be-
liefs. The relationship between the State and the churches are based on the
principle of respect for their autonomy and the detailed provisions concerning
the relations between the Republic of Poland and the Catholic Church are
determined by international treaty concluded with the Holy See and relevant
statutes.” It is therefore evident that the Polish Constitution adopted a model of

¢ Treaty on the Functioning of the European Union, O.J. 2012 C 326/47; Treaty establishing the
European Economic Community, Rome (25 March 1957), Journal of Laws of 2004, No. 90,
item 864/2 as amended.

7 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No. 78, item 483 as
amended, Article 25(1-4).
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coordinated separation, otherwise known as friendly separation. The principle
of equal rights refers to the identical treatment of churches and religious as-
sociations, and not to equality on the plane of state-church relations [Tuleja
2019, 101-102]. It should be noted, however, that this principle has been re-
stricted in two ways, firstly, by explicit constitutional regulations (cf. Article
25(4) and 25(5) of the Constitution), and secondly, legal differentiations may,
and even should, be an expression of factual differences between individual
churches and religious associations, due to their possession of characteristics
relevant for the regulation being made [Garlicki 2016, 607—609]. Thanks to
the reference in the Constitution to the agreement concluded with the Holy
See and to the Act, it can be determined that the “status granted by constitu-
tional law to churches” in the case of the Catholic Church is also contained in
the Concordat of 28 July 1993 and in the Act of 17 May 1989 on the Relation
of the State to the Catholic Church in the Republic of Poland (with subsequent
amendments and changes).

Indeed, both documents emphasise the autonomy of the Catholic Church.
The Concordat as a bilateral agreement signed by the Holy See with the highest
authorities of the Polish state, on matters concerning the situation of the Church
in Poland, has legal effects for both parties [Krukowski 2013, 231]. Thus, this
agreement is valid in two legal orders, and at the same time it is a source of law
in the ecclesiastical and state order [Idem 2000, 390]. In the 1993 Concordat
there is an article in which the guarantee of the free exercise of jurisdiction by
the Church is ensured: “Respecting the right to religious freedom, the State
shall guarantee the Catholic Church, irrespective of rites, the free and public
exercise of its mission, as well as the exercise of its jurisdiction, management
and administration of its own affairs, in accordance with canon law.”®

In a similar way, the mutual relationship between the State and the Catholic
Church, on the basis of respect for autonomy in jurisdiction, is provided for in
the Act of 17 May 1989 on the Relation of the State to the Catholic Church in
the Republic of Poland: “The Church shall be governed in her affairs by her
own law, shall freely exercise clerical and jurisdictional authority and shall
manage her affairs.” Over the years there have been quite frequent doubts
about what autonomy in terms of jurisdiction one can speak of and what scope
these provisions have. Certainly, the state jurisprudence has not yet clearly
delimited all areas of validity, while on the sacramental question there are
clear statements in judgments and resolutions of the Supreme Court that it
belongs without doubt to “her own affairs” of the Church and can therefore be
governed by “her own law.”!°

8 Concordat between the Holy See and the Republic of Poland, signed in Warsaw on 28 July
1993, Journal of Laws of 1998, No. 51, item 318.

® Act of 17 May 1989 on the relation of the State to the Catholic Church in the Republic of
Poland, Journal of Laws of 2019, item 1347 as amended.

10°Cf. resolution of the Supreme Court of 19 December 2008, ref. no. IIT CZP 122/08, OSNC
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2.2. Legal basis in canon law

In terms of justifying the autonomy of the Church in the application of her
own data protection regulations, it will be important to demonstrate that the
Catholic Church had a legal system for the protection of personal data, and
therefore can maintain her legal autonomy in this matter. This is because the
possibility, guaranteed in European law, for churches to continue their existing
system of personal data protection meets the need to respect the constitution-
ally regulated state-church relations in individual member states and creates
the possibility to preserve the autonomy of individual churches [Mazurkiewicz
2016, 30].

The GDPR set out the conditions to be able to apply this legal autonomy
for the protection of personal data: to have its own system for the protection
of natural persons in relation to the processing of personal data and to bring
it in line with the GDPR (cf. Article 91(1) GDPR), the moment of entry into
force of the Regulation was 24 May 2016 (cf. Article 99 GDPR). Therefore, it
cannot be concluded that the Church in Poland introduced the Decree before
GDPR was in force, i.e. before 25 May 2018. However, the provisions of the
European Regulation explicitly refer to the date the Regulation enters into
force and not to the moment it became binding, these two dates are clearly
separated in the Regulation, as vacatio legis has been applied (cf. Article 99
GDPR). Therefore, it seems justified to mention in the preamble of the Decree
of the Polish Bishops’ Conference all the relevant provisions of the Canon
Law concerning the issue of personal data protection. In addition to selected
provisions of the 1983 Code of Canon Law'' and the Code of Canons of the
Eastern Churches, the motu proprio La cura vigilantissima of 21 March 2005
is also mentioned, as well as regulations of particular law including the Polish
Bishops’ Conference on the keeping of parish registers of 1947, the Instruction
prepared by the Polish General Data Protection Supervisor (GIODO) and the
Secretariat of the Polish Bishops’ Conference, the General Decree on apostasy
from the Church and on return to the community of the Church of 2015, and
generally mentioned other regulations of particular law (cf. Decree, preamble).

One document that could be called comprehensive or at least a prototype
creating a legal system of personal data protection was the mentioned 2009
Instruction created with the cooperation of state and church bodies. Among
authors discussing this document one can find opinions that “the processing
of personal data in the Catholic Church is a fact. The Church has always been
a precursor of those changes which serve man. Therefore, in the protection

2009, No. 7-8, item 115; and ruling of the Supreme Court of 24 March 2004, ref. no. IV CK
108/03, OSNC 2005, No. 4, item 65.

" Codex Iuris Canonici auctoritate loannis Pauli PP. II promulgatus (25.01.1983), AAS 75
(1983), pars I, p. 1-317 [hereinafter: CIC/83].
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of personal data the Church also sees a good that should be respected”
[Przybytowski 2012, 433].

However, it can also be stated that the Church has adopted the technique
of dispersing the matter of personal data protection. However, in order to
clearly and explicitly adapt the canon law in this matter, the Polish Episcopal
Conference decided to issue the Decree, which is the implementation of the
requirements imposed on churches and religious associations by the GDPR.

3. DOCTRINAL AND LEGAL REASONS REQUIRING
A LIMITATION OF THE RIGHT “TO BE FORGOTTEN”

Because of her special mission — the continuation of Christ’s salvific work
— the Church must also use the means available to society as a whole in the
modern world.'? However, in her activities it must remain faithful to the doc-
trine which it proclaims. Therefore, even at a time when particular emphasis is
being placed on the protection of personal data, the Church, taking all aspects
into account, cannot consent to the application of the right to be forgotten in
matters concerning the sacramental life and the canonical status of the faith-
ful who belong or belonged to the Church (cf. Article 14(4) Decree; can. 96
CIC/83). It is therefore necessary to clarify the doctrinal and legal reasons for
such a limitation of the right to be forgotten.

3.1. Sacramental character

The doctrine of the sacramental character has its foundations both in the
Old Testament, where, by the custom of circumcision, man belonged to God
and this sign reminded him of this fact (cf. Gen. 17:11) [Miiller 2015, 682],
as well as in the New Testament (cf. Gal. 6:17; 2 Cor 1:22, Eph 4:30, 2 Tim
2:19, Rev 3:12; 7:3; 13:16; 14:1-9; 20:4) in the teaching on the spiritual per-
manent indelible and eternal mark. This mark is imprinted by God on the soul
and leaves the instalment of the Spirit in the human heart (cf. 2 Cor 1:22). The
man who possesses it has a special ability to perform and receive sacred things
[Bartnik 2003, 642]. The sacramental character was described by the Fathers
of the Church and Old Christian writers (St Augustine and Tertullian), as well
as medieval scholastics (St Thomas Aquinas). Hence, since the thirteenth cen-
tury, in order to distinguish it from sanctifying grace, this intrinsic belonging
of man to Christ due to baptism received is called the spiritual mark of the soul
or sacramental character [Miiller 2015, 651].

12 This is not an attempt to justify the functioning of the Church in terms of the societas perfecta
model, but only a claim that the Church fulfilling its mission in the modern world must use
resources that are available to each community [Choromanski 2012, 21-22].



LIMITATION OF THE RIGHT TO REQUEST THE ERASURE 349

The doctrine of sacramental character was solemnly reaffirmed at the
Council of Florence and the Council of Trent. In Florence the Council Fathers
taught that “Among these sacraments there are three, baptism, confirmation,
and orders, which imprint an indelible sign on the soul, that is, a certain char-
acter distinctive from the others. Hence they should not be repeated in the
same person.”!* The Fathers of the Council of Trent made similar statements.'*

As a consequence of this, in the binding Code of Canon Law there are
canons which mention the sacramental character which the three sacraments
imprint and therefore cannot be repeated (cf. can. 845 § 1 CIC/83) and a par-
ticular definition of the capacity to receive these sacraments for those who
have not received them before (cf. can. 864, 889 § 1 CIC/83).

It is therefore a dogmatic and legal justification for the impossibility of
forgetting the sacraments received, the sacramental character is imprinted on
the soul and cannot be removed, and as a consequence of this, the very fact of
receiving such a sacrament in the Church cannot be forgotten (demanded to
be erased) either, which is confirmed in the parish register, and therefore such
a record cannot be removed either.

3.2. Sacramental life in general

However, only three of the seven sacraments imprint a character, so it is
important to note that for the other sacraments, annotations are made in the
parish registers because this has legal consequences.

The keeping of parish registers is an essential aspect of the Church’s salv-
ific service to those who are becoming or are already members of this com-
munity of the faithful. These registers document the most important events in
the sacramental life of individual members of the Church. Hence the keep-
ing of parish registers (of the baptised, the confirmed, the married and the
deceased) is regulated by universal law. The register of the baptised holds
a special place, even the most important. This is due to the essence of the sac-
rament of baptism, which imprints a sacramental character and thus changes
the person ontologically both in the order of grace and in the order of law
[Wenz 2008, 121].

For this reason, the universal legislator, stressing the importance of diligent
maintenance of the baptismal register, imposes on the local pastor where this

13 Council of Florence, The Bull Exultate Deo (the Decree for the Armenians), https://sensus-
fidelium.us/the-sources-of-catholic-dogma-the-denzinger/council-of-florence-1438-1445-de-
cree-for-the-armenians/ [accessed: 26.01.2022].

14 “If any one saith, that, in the three sacraments, Baptism, to wit, Confirmation, and Order,
there is not imprinted in the soul a character, that is, a certain spiritual and indelible Sign, on
account of which they cannot be repeated; let him be anathema.” Council of Trent, Canons
on the Sacraments in general, can. IX, http://www.thecounciloftrent.com/ch7.htm [accessed:
26.01.2022].
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sacrament is administered the obligation to promptly and accurately record
the data of the baptised person, the godparents or witnesses and the minister,
the date and place of birth and baptism (cf. can. 877 § 1 CIC/83). The same is
true for the other two sacraments that imprint a sacramental character: confir-
mation (cf. can. 895 CIC/83) and ordination (cf. can. 1053 § 1 CIC/83).

However, not only these sacraments should be recorded in the parish reg-
isters. The second significant provision of the law concerning the parish reg-
isters is the canon which defines the duties and rights of the parish priest.
Among the duties mentioned is the necessity to keep parish registers, namely,
the register of the baptized, of marriages, of the deceased, and others deter-
mined by particular law established by the Episcopal Conference or the dioc-
esan bishop (cf. can. 535 § 1 CIC/83). Among these other books, the most fre-
quently required may include: the book of confirmation kept in the parish, the
book of First Holy Communion, the book of the sick (Anointing of the sick)."

All these books contain information concerning the sacramental life of
the faithful. The books required by the universal legislator are particularly
important. Only the book of the deceased concerns canonical status, not sac-
ramental life. The reception of the individual sacraments, and consequently
the recording of this fact in the registers, influences the further spiritual life
of the faithful, but also has important legal consequences. The sacrament of
baptism is required for the reception of the other sacraments (cf. can. 842 § 1
CIC/83); the sacrament of Holy Orders prevents the reception of the sacra-
ment of marriage (cf. can. 1087 CIC/83); the reception of marriage prevents
a subsequent marriage as long as the marriage bond of the first union lasts (cf.
can. 1085 CIC/83) and the reception of the sacraments of episcopal ordina-
tion and (in principle, except for Anglicans'®) presbyterate in the Latin Church
(cf. can. 1042, 1° CIC/83, Anglicanorum coetibus, V1 § 1). The impossibility
of re-reception of validly administered sacraments that imprint character was
mentioned above.

3.3. Canonical status

Canonical status in the Church is not only determined by the sacraments.
Because of the distinction between sacramental life and canonical status in the

15 Cf. Przepisy o prowadzeniu ksigg parafialnych: ochrzczonych, bierzmowanych, matzenstw
i zmarlych oraz ksigg stanu dusz, “Wiadomosci Koscielne” 2/5-7 (1947), p. 92-99. See also
Wenz 2008, 182-84.

16 Benedict XVI, Apostolic Constitution Anglicanorum coetibus (04.11.2009), Article 6 § 1,
https://www.vatican.va/content/benedict-xvi/en/apost_constitutions/documents/hf ben-xvi_
apc_20091104_anglicanorum-coetibus.html [accessed: 17.07.2021]. Also as amended by
Francis, Apostolic Constitution Anglicanorum coetibus (19.03.2019), Article 6 § 1, https:/
www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc 20190319
norme-anglicanorum-coetibus_it.html [accessed: 17.07.2021].
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Church’s data protection legislation (cf. Article 14(4) Decree), other situations
that affect canonical status should be mentioned here.

Among such situations, the acts of apostasy, schism or heresy should
be mentioned, since they are threatened with the penalty of excommunica-
tion, which is binding by force of the law itself (cf. can. 751, 1364 CIC/83).
Similarly, the incurring by the faithful of other ecclesiastical penalties affect-
ing their canonical status, such as suspension, the interdict, or the already
mentioned excommunication (cf. can. 1331-1333 CIC/83). The act of conver-
sion also changes the canonical status.

Among the events in the life of the Church which significantly affect ca-
nonical status, mention should also be made of the perpetual vows (cf. can.
535§ 1 CIC/83).

Nor can we overlook the extraordinary situations which can arise, how-
ever sporadically, in parish pastoral practice. Namely, the changes in parish
registers concerning children already baptised before adoption;!” the canoni-
cal status of a person who has undergone a sex change operation after bap-
tism changes; the determination of gender in the case of hermaphroditism.
These issues are also reflected in the canonical status of the faithful concerned
[Trojanowski 2019, 59-64].

4. THE OBLIGATION TO RESPECT THE LAW

In pastoral practice, requests for the erasure of personal data are increas-
ingly frequent, especially in the context of apostasies from the Church. In such
situations, with the current data protection law, the faithful to whom the data
pertains have the right to request the erasure of the data (cf. Article 14 Decree),
however, in the case of the sacramental life and canonical status of these per-
sons, this right is de facto limited to making the data confident, in such a way
that they cannot be used without the consent of the local Ordinary, even by the
person concerned (cf. Article 14(4) Decree). In view of this fact, it must be
stated that the provisions of canon law provide for legal liability for the breach
of personal data or non-compliance with data protection regulations.

4.1. Legal liability

The controllers of such personal data are in most cases parishes, sometimes
dioceses or other institutions which have the capacity to keep parish registers
or to collect them (e.g. a diocesan archive). They are obliged to comply with
canon law in this matter. It is the responsibility of the parish priests, who in

17 Cf. General decree of the Polish Episcopal Conference on the preparation and modification
of the act of baptism in connection with adoption, “Akta Konferecji Episkopatu Polski” 30
(2018), p. 46—47, no. 9.
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the light of the law on the protection of personal data are the representatives
of the data controller, which is the parish, to keep the parish registers reliably
and accurately and to take care of their proper storage (cf. can. 535 CIC/83).
The lack of discipline in this matter already before the entry into force of the
data protection legislation constituted a serious breach of the parish priest’s
duties and could be considered as a tort pursuant to can. 1378 § 2 CIC/83.
In view of the current provisions on the protection of personal data in the
Catholic Church in Poland, concern for the personal data contained in the
parish registers has become even more important. Therefore, all the rights
of data subjects must be respected, including the right to request erasure. In
some cases this right can be fully exercised (e.g. deletion of personal data
from parish records); in other cases it is not possible (sacraments and canoni-
cal status), these data, however, can by no means be used. Therefore, in this
context, care should also be taken to store the parish registers in a suitable
place so that third parties do not have access to them without a legitimate legal
authorisation. Care must also be taken to ensure that there is no “personal data
breach,” which is defined in the Decree as “a breach of security leading to the
accidental or unlawful destruction, loss, alteration, unauthorised disclosure of,
or access to, personal data transmitted, stored or otherwise processed” (Article
5(8) Decree). Such a breach in relation to the abuse of ecclesiastical power or
the failure to fulfil a duty arising from one’s office may be punishable by an
ecclesiastical sanction, defined as a just penalty (cf. can. 1378 CIC/83).

4.2. Supervision

Due to the specific nature of the activities of churches and religious as-
sociations, in which doctrine and religious beliefs also influence the issue
of personal data processing, the GDPR not only provides for the possibility
to apply their own autonomous legal regime for the protection of personal
data provided that it is “brought into line” with the European Regulation (cf.
GDPR Article 91(1)), but also gives the possibility to set up an “independ-
ent supervisory authority” (cf. Article 91(2) GDPR). The literature states that
such establishment of an independent supervisory authority by a church, reli-
gious association or community results in the exclusion of the jurisdiction of
the national supervisory authority in relation to them, although this does not
follow explicitly from this article [Litwinski 2018, 887].

In fact, the Catholic Church in Poland has decided to establish such an
office, the rights and duties of which are set out in the Decree (cf. Article
35-40 Decree). Among its tasks are: “monitoring and ensuring compliance
with data protection legislation within and in accordance with the activities of
the Catholic Church and her structures” (Article 37(1)(1) Decree) and “to deal
with complaints concerning compliance with the regulations established in the
Church regarding the protection of personal data” (Article 37(1)(5) Decree).
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And by the fact that the Church Data Protection Supervisor is independent in
its action and is not subject to the instructions of other entities in the perfor-
mance of its supervisory tasks, it can be concluded that it fulfils the required
attributes of such a supervisory authority under European law [Fajgielski
2022, 756].

Apart from the possibility of supervision by the Church Data Protection
Supervisor, canon law still applies with regard to the supervision of the keep-
ing of books during canonical visitations both by the diocesan bishop or his
delegate (cf. can. 396 CIC/83) and by the dean (cf. can. 555 § 1, 3° CIC/83);
in this respect, the most recent data protection law does not change anything
(cf. Article 40(1) Decree).

5. THE OBLIGATION TO OBSERVE CHURCH DISCIPLINE

It may be noted that, in view of the specific nature of churches, religious
associations and philosophical organisations and communities, the European
regulation respects the autonomy they enjoy in various Member States. It
must therefore be concluded that respect for their autonomous rights, shown
by individual churches and other organisations on an equal footing with them
in law, is firmly established in both state and European law.

Therefore, one cannot rely on the right to request the erasure of personal
data or even the right to be forgotten on the basis of Article 17 GDPR, because
legal texts have to be read in text and context, since Article 91 grants the pos-
sibility to apply one’s own legal system to the protection of personal data, this
has certainly been influenced, among other things, by the impossibility of for-
getting certain events, certain data, certain facts. In the Catholic Church, such
issues are actually two issues defined as: sacramental life and canonical status.

On the other hand, raising various aspects concerning the impossibility for
the Catholic Church in Poland to apply her own data protection rules must meet
with a strong objection, since all the requirements set out in Article 91 GDPR
have been met by the Catholic Church in Poland. Although it is sometimes
argued in the literature that the data protection rules applied by the Church, at
the time of the entry into force of the GDPR, “cannot be considered as detailed
rules for the protection of individuals’ data in relation to processing because
they are fragmentary in nature” [Zawadzka 2018, 1114]. It is difficult not to
notice the factual errors of such argumentation. In the first place, “fragmentary
nature” does not exclude “detailed rules,” which the author assumed a priori.
The EU legislator did not require a comprehensive (all-encompassing) regu-
lation contained in a single normative document [Fajgielski 2022, 754]. The
author does not seem to recognise the method of dispersion of regulations,
although it is also used in state law. It is enough to note how many laws had
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to be amended in order to adapt them to GDPR in Polish law."® Secondly, it
should be noted that the sources of norms on personal data protection cited by
the author omit first of all the canons of the Code of Canon Law — the basic
source of universal law in the Church. Therefore, other authors dealing with
this issue do not approve this way of interpreting the EU law [ibid.].

Specific data protection rules were applied in the Catholic Church in
Poland when the European Regulation came into force, and were later adjust-
ed to it, resulting in a Decree issued by the Polish Bishops’ Conference. These
provisions regulate in detail the principles of protection of natural persons in
relation to the processing of personal data, taking into account the specificity
of the Church.

According to the principle semel catholicus, semper catholicus,” even
apostasy from the Catholic Church does not result in a complete break with
the Church, because it is impossible to erase the effects of baptism, which
has spiritual as well as legal effects. Consequently, it is not possible to treat
— as people who want to break off relations with the Church often expect
— a religious community like other organisations. Withdrawal from such or-
ganisations is possible and, thanks to the right to be forgotten, there may be
no trace of participation in them, but in the case of the Catholic Church this
is not possible. Someone who expects such a solution is not aware that the
consequences of legal actions taken may also have their consequences in the
future. By way of an analogy, if a person leaves a country or even renounces
its citizenship, this does not mean that they can avoid the consequences of
their lawful or unlawful actions as a citizen of that country.

Therefore, the limitation of the right to request erasure in matters of sacra-
mental life and canonical status should be considered within the category of
fundamental human rights of religious freedom not only in the aspect of the
individual but also in that of the community of the Church. This is to maintain
public order in the Church and the good of its individual faithful, including
former members.

18 Cf. Act of 21 February 2019 on amending certain acts in connection with ensuring the appli-
cation of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April
2016 on the protection of natural persons with regard to the processing of personal data and
on the free movement of such data and repealing Directive 95/46/EC (General Data Protection
Regulation), Journal of Laws item 730.

19 General Decree of the Polish Bishops’ Conference on the apostasy from the Church and
return to the Church Community (7 October 2015), “Akta Konferecji Episkopatu Polski” 27
(2015), p. 101-104.
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CONCLUSIONS

The provisions of the European regulation recognise the autonomy of
churches, religious associations and other similar communities to the extent
that they have such autonomy in the individual Member States. Consequently,
due to her specificity, the Catholic Church can apply her own specific data
protection rules, as she has adapted them to the European regulation.

Complete adaptation is not feasible, since this would be regarded as “can-
onisation of civil law” (cf. can. 22 CIC/83), and this in turn opposes, espe-
cially in the matter of the sacraments, their essence, which is of divine institu-
tion (i.e. derived from divine law). Such canonisation, rather than adaptation,
would also be contrary to the intention of the European Legislature, since the
possibility of being guided by its own detailed rules includes the consideration
of the specificity of individual churches and religious associations.

Therefore, the autonomy enjoyed by the Catholic Church also in apply-
ing her own data protection rules is far from being a privilege but stems from
respect for religious freedom and for the Catholic doctrine, which does not
allow the right to be forgotten in a sacramental matter or in certain aspects
concerning canonical status.
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INTRODUCTORY REMARKS

Provisions of the national and international carriage law do not impose the
burden of proving a specific reason of the damage caused by the carrier on the
person entitled to seek redress for damage to the goods (total or partial loss of
or damage to the goods). Such regulation is fully understandable given that the
person entitled to seek redress (consignor or consignee) usually has no way of
looking at the process of the shipment’s travels. Therefore, the carrier is liable
for the condition of the goods (cargo, load) also when the cause for the dam-
age is not explained. Nevertheless, it is crucial to establish that the damage
to the goods was made in the period between acceptance for carriage and de-
livery (Article 65(1) of the Polish Carriage Law,' Article 165(1) of the Polish
Maritime Code,” Article 23(1) UR/CIM?). I once called this circumstance

! Act of 15 November 1984, Journal of Laws of 2020, item 8 [hereinafter: CL].

2 Act of 18 September 2001, Journal of Laws of 2018, item 2175 as amended [hereinafter:
MC].

3 Uniform Rules concerning the Contract for International Carriage of Goods by Rail (CIM) —
Appendix B to the Convention concerning International Carriage by Rail (COTIF) of 9 May
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“time relation in carriage” [Wesotowski 1995, 26]. It is one of the premises
of carrier liability for damage to the goods. This term was accepted in the
relevant literature [Szancito 2008, 292; Idem 2013, 228; Ambrozuk 2011, 92;
Stec 2005, 246] and in judicial decisions.* We are talking here about damage
made to the goods during the broadly understood carriage period.

This time, I would like to attempt to specify precisely the framework of the
transit period understood like this, relevant from the point of view of carrier
liability in domestic law and under international carriage conventions. The
period between accepting the shipment for carriage and its delivery to the con-
signee does not only mean a period of real movement of the goods, but also
the period in which the shipment is in the charge of the carrier.’ Depending on
the transport branch, shipment type (full truck or break bulk load) and other
circumstances (including what the parties themselves agree), this period may
include the time when the goods are being secured on the means of transport,
the time of loading (off-loading) or even periods before the loading and after
the off-loading.

This study also aims to specify the legal character of this premise of carrier
liability. When preparing this study, I performed a linguistic analysis of the
laws in force and a legal comparative analysis that covered domestic legisla-
tion (Civil Code,® Transport Law and Maritime Code) and international con-
ventions’ that regulate the carriage contract in individual transport branches.
I analyse relevant case law of European courts.

1. APPEPTANCE AND DELIVERY OF THE GOODS AS MEASURABLE
MOMENTS FOR SPECIFYING THE TRANSIT PERIOD

Regulations of the carriage law do not define terms “acceptance” and “de-
livery” of the shipment.® They inspire numerous doubts. However, the theory

1980, Journal of Laws of 2007, No. 100 item 674 as amended.

* Judgment of the Supreme Court of 29 September 2004, ref. no. I CK 24/04, Lex no. 194133.

5 The concept of charge is directly referred to in Article 18(3) of the Convention for the Unifica-
tion of Certain Rules for International Carriage by Air (the Montreal Convention), Journal of
Laws 0f 2007, No. 37, item 235.

¢ Act of 23 April 1964, Journal of Laws of 2020, item 1740 as amended.

" The following conventions are meant here: UR CIM; Convention on the Contract for the Inter-
national Carriage of Goods by Road (CMR) and the Signing Protocol of 19 May 1956, Journal
of Laws of 1962, No. 49, item 238 as amended; the Montreal Convention; the International
Convention for the Unification of Certain Rules of Law relating to Bills of Lading (The Hague
Rules) of 25 August 1924, Journal of Laws of 1937, No. 33, item 258 amended by the Protocol
of 23 February 1968, Journal of Laws of 1980, No. 14, item 48.

8 The International Road Transport Union (IRU) has put forward their proposals for such defini-
tions to be applied in CMR. They were as follows, respectively: “handing over of the goods for
carriage to the carrier that agrees to it” and “an act by which the carrier hands over the goods
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of taking the shipment in one’s charge is most commonly accepted [Clarke
2009, 103; Haak 1986, 181; Loewe 1976, 361].° According to this concept,
the essence of accepting the goods for carriage and of their handing over after
the carriage is to take control over these goods, even though it is not done
personally but by other persons who act on behalf of the person that takes
control over the shipment [Haak 1986, 181]. The real taking possession of the
shipment is secondary.!® Accepting the goods for carriage is a two-way act that
requires correlated steps from both parties of the contract. Therefore, if the
consignor leaves the goods (even after the contract was executed) without the
carrier’s acceptance, it does not constitute a situation where carrier liability
is based on laws regulating the carriage contract. In such a case we cannot
talk about accepting goods for carriage [Heuer 1975, 61; Clarke 2009, 104;
Putzeys 1981, 507, 523; Libouton 1987, 79].!

Acceptance of the shipment for carriage may be done directly onto the
vehicle or in another place (e.g. in a forwarding point or in the carrier’s ware-
house). This depends on the transport branch and shipment type. For goods
carried by rail and by road the rule is to accept shipments directly onto the
vehicle. Break bulk cargo is an exception here. For air transport, shipments
are as a rule accepted in the carrier’s forwarding point. In carriage by sea the
rule is to accept the load onto a vessel, though there are many exceptions here
too. This question is irrelevant from the point of view of carrier liability. If
he accepts the shipment for carriage, then he is liable according to rules laid
down in transport law regulations, irrespective of the place of accepting the
shipment for carriage (and its delivery after the carriage has been performed).
In consequence, in the context of application of laws on carrier liability, it
does not matter whether the damage occurred during the very movement of

to the consignee”. It seems that including these definitions would not bring much. Apart from
being clearly obvious, they are also asymmetric. While carrier’s acceptance is mentioned in the
context of handing things over for shipment, no such element is mentioned in reference to the
consignee who accepts the goods after the carriage.

° This concept is particularly clear in the German case law (e.g. Oberlandesgericht (German
Court of Appeal) Hamburg in its judgement of 11 March 1976, Neue juristische Wochenschrift
— Rechtsprechungsreport 1976, 2077 and in a judgement of 14 May 1996, Transportrecht 1997,
101; in the Austrian case law (judgement of the Obersten Gerichtshof (Austrian Supreme Court)
of 28 March 2000, European Transport Law 2003, 23; also in a judgement of 4 November 1981,
Transportrecht 1982, 80 and in a judgement of 7 July 1989, Versicherungsrecht 1990, 1180) and
in the Italian case law (judgement of the Corte di Cassazione of 10 February 2003, European
Transport Law 2003, 776). It is also seen in Belgian judicial decisions (judgment of the Cour
d’Appel d’Anvers of 1 March 1999, European Transport Law 2000, 544-551).

10°'See Messent and Glass 1995, 105 also point to this aspect.

' However, see judgement of the Austrian Obersten Gerichtshof of 11 December 1986, Stras-
sengiiterverkehr 1985, No. 5, 18 in which the court decided that if the carrier receives clear in-
structions from the consignor to leave the goods in a specific place even without the consignee
present, then by doing so the carrier performs delivery of the goods.



360 KRZYSZTOF WESOLOWSKI

the shipment or when it was in the charge of the carrier before the carriage
or after the carriage has been performed. This problem is regulated differ-
ently only in maritime law under the Hague-Visby Rules.!? Regulations of
this convention that pertain to carrier liability for the load accepted for car-
riage are only applicable for damage done in the period from the time when
the goods are loaded on to the time they are discharged from the ship (Article
1(e)). Therefore, they do not cover the periods of the carrier’s having the ship-
ment (load) in their charge before loading it onto the vessel and after it is dis-
charged. Maritime carrier liability for damage done in this period results from
provisions other than those laid down in the convention. However, contrac-
tual extension of principles of liability resulting from the Hague-Visby Rules
for damage caused in these periods is not ruled out."* On the other hand, the
Polish maritime code, which relies on the Hague-Visby Rules in its regulation
of carrier liability for damage to the goods, refers to the moment of accepting
the load for carriage and delivering it to the consignee (Article 165(1) MC),
with the proviso that if the bill of lading was issued, then pursuant to Article
169(3)(1) MC the parties may stipulate separate rules for carrier liability for
the period from accepting the goods for carriage to the beginning of loading
them onto the vessel and from finishing the offloading to delivering the goods
to the consignee.

It may happen that the goods are handed over to the carrier before the car-
riage contract is executed. Then we are dealing with the question of the basis
of liability for damage that may occur in this period. One view in the literature
claims that in such a situation too regulations relevant to a carriage contract
will be applied [Helm 1966, 97]. However, this opinion is not substantiated
as a rule. Often the carrier is in possession of the goods before the carriage
contract is executed for reasons other than movement of goods, and all events
that take place in this period should be assessed under laws relevant to such
a contract (e.g. storing, warehousing or forwarding). However, even where
goods are handed over before the carriage contract is executed only for the
purpose of carriage, we cannot talk about failure to perform or improper per-
formance of the carriage contract if said contract has not been executed yet.
We may consider as an exception application of carriage laws in a situation
where the goods are handed over solely for the purpose of carriage and the
very act of handing the goods over is done just before the formal confirmation

12 This is noted by e.g. Mtynarczyk 2002, 173. Later conventions on carriage of goods by sea,
that is the United Nations Convention on the Carriage of Goods by Sea of 31 March 1978
(Hamburg Rules) and the United Nations Convention on Contracts for the International Car-
riage of Goods Wholly or Partly by Sea of 23 September 2009 (Rotterdam Rules which did not
enter into force) cover carrier liability also for periods that precede the acceptance of the load
onto the vessel and periods after it is discharged.

13 For application of international carriage conventions at the will of the parties see Wesotowski
2021, 487-99.
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of the carriage contract whose terms and conditions do not raise any doubt
in the light of the overall circumstances (e.g. due to on-going cooperation
between the parties).

The problems with specifying the moment of accepting goods for carriage
and, by analogy, of delivering the shipment after the carriage apply largely to
full truck loads where the goods are loaded by the consignor. In such a case,
the moment of finishing the loading and of arranging the goods on the vehicle
with the carrier present is crucial for the start of carrier liability. The time dur-
ing which the vehicle staff carry out securing steps (fastening, tying, securing
with mats, bars, etc.) as a rule falls under the period of carrier liability. When
these steps are done by the consignor himself, then the finishing of these steps
is crucial here.

The case is similar for delivering the shipment to the consignee. The mo-
ment of presenting the goods for the disposal of the consignee at the place
stipulated in the contract or at a different place named by a person authorized
to handle the shipment and'* the consignee’s taking control over the goods is
the moment of delivery by the carrier of a full truck load. The very presenta-
tion of the goods to the consignee’s disposal is essential for keeping the car-
riage deadline, though from the point of view of finishing the period of carrier
liability it is not sufficient.!"’ Therefore, to be able to talk about delivery of
the shipment, the consignee’s behaviour must at least show an intention to
proceed to unload it. We cannot forget that the consignee is not obliged before
the carrier to take delivery of the goods and may refuse to accept them even
after the vehicle is open (which is actually often the case; it is because only
after the vehicle is open that the consignee is able to see that the goods ad-
dressed to him are not the goods he ordered or that the condition of the goods

14 Delivery of the goods to an authorised consignee upon his consent at a different place than
the destination of the goods constitutes correct performance of the contract. See Tribunal de
Commerce d’Anvers in its judgement of 28 June 1971, Jurisprudence du Port d’Anvers 1971,
162. However, it must be assumed that the consignee who is not authorised to administer the
goods is not allowed to make arrangements with the carrier about a different delivery place.

15 Cf. judgment of the Cour d’Appel d’Anvers of 13 February 1986, European Transport Law
1986, 183, which recognized carrier liability for damage caused after the vehicle carrying the
goods arrived and was left on the consignee’s premises but before the goods were unloaded.
The same court issued quite an unfortunately-worded thesis in its judgment of 1 March 1999,
European Transport Law 2000, 544-51, where it held that the delivery of goods to the con-
signee must not be understood solely in the sense of a physical handing over of the possession
of the things, but it rather means a moment of leaving the goods to the consignee’s disposal.
However, in the case adjudicated, the court held that the delivery did not take place when the
consignee accepted the carrier’s statement and visually checked the goods. The court empha-
sized at that that the consignee’s signing the consignment note is not necessary to recognize that
the delivery took place.
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is not appropriate). Undoubtedly, the consignee’s proceeding to unload the
shipment is a sufficient condition to acknowledge that the shipment has been
delivered.'

Accepting goods for carriage and their delivery is not conditioned on sign-
ing off for them (consignees often refuse to sing off for the shipment at the
stage of proceeding unload saying that only after they finish will they know
the quantity and condition of the goods). The signing off has solely an eviden-
tiary nature.

Acceptance of goods for carriage or their delivery is not always done in
one step. For shipments made up of a greater number of things, these steps
are spread in time and specific vehicle manoeuvres may be made in this time,
e.g. re-parking the vehicle so that the loading or unloading may be done from
a convenient side. Doubts may also arise when these steps are paused (e.g. for
the night). The assessment of events that take place while the vehicle is being
repositioned or during a break, and in particular an answer to the question
whether the carrier is liable under rules specified in laws that regulate the car-
riage contract for the part of the goods that is on board of his vehicle, requires
that all circumstances of the case are examined.!” Parties’ behaviour must be
assessed in the light of the rule of interpretation of declarations of intent, espe-
cially when it comes to retaining or taking over possession of part of the goods
on board of the vehicle. It is crucial whether and by whom the goods were
secured (locking the vehicle, turning alarm systems on, etc.). The fact whether
the taking over of the shipment or the taking delivery of it has taken place is
key here. It must be assumed that the person who sings off for the goods, as
arule expresses their intent to take the physical possession over the goods and
thus, they take over the risk that comes with the goods.

The lack of the consignee’s acceptance of the goods in the so-called obsta-
cle to delivery that carries consequences specified in decisions that regulate
the carriage contract (e.g. Articles 20-22 UR CIM or Atrticles 15-16 CMR).
Therefore, the carrier is still liable for the goods under terms and condi-
tions specified in provisions regulating the carriage contract. However, if he

16 Cf. position of the Cour d’Appel d’Anvers included in its judgment of 13 February 1985,
European Transport Law 1986, 183, in which the court claimed that the carrier is responsible
for the damage to the goods for as long as these goods stay on board of his vehicle and where
there are not separate contractual provisions the delivery of the goods takes place only after the
actual unloading of the goods.

17 Cf. opinion of the French Cour de Cassation in its judgment of 30 June 2004, European
Transport Law 2005, 2, in which it was concluded that delivery of the goods which constitutes
performance of the carriage contract means physical handing over of the goods to the consignee
or to his representative who takes over the shipment. This is why if the damage to the trans-
ported device is done during a manoeuvre suggested by the consignee’s employee, it needs to
be assumed that this took place before the delivery of the shipment even because it was still on
board of the vehicle.
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chooses to exercise his right to unload the goods for account of the consignor
(e.g. pursuant to Article 22(2) UR CIM or Article 16(2) CMR), the carriage
is considered finished. The carrier is not liable for damage to the good caused
after this moment under laws that regulate liability for damage done during
the carriage. However, he may be liable for the choice of the third party keeper
under separate laws.'s

2. BURDEN OF PROOF FOR THE FACT
OF THE TIME RELATION IN CARRIAGE

The distribution of the burden of proof discussed needs an explanation.
This problem must be examined under the principle of distribution of the bur-
den of proof in civil law according to which the burden of proving a specific
fact rests with the person who draws legal effects from it (in the Polish law —
Article 6 of the Civil Code) and must take into account evidentiary measures
that result from laws that regulate the carriage contract. Therefore, in general
the burden of proof in the context of the time relation in carriage rests with
the entitled person, that is the consignor or the consignee, authorised to seek
redress against the carrier.'® The entitled person is most often not able to de-
termine the damage directly after it was done. What is more, the consignee
does not know the condition of the goods accepted by the carrier for carriage.
The first contact with the goods usually takes place the moment delivery of
them is taken from the carrier. On than moment too it is possible to observe
apparent damage. Determining concealed damage is only possible later. Of
course, in some situations the overall circumstances of the shipment upon its
delivery allows a conclusion that the damage had a specific cause and thus had
to be occur during the carriage (e.g. in the case of damage caused by traffic
accidents). However, it is more often difficult to state with certainty at which
point the damage occurred. The circumstances and conditions of the shipment
do not rule out that the damage could have occurred even before it was handed
over for carriage, e.g. during the loading. The evidence-related situation of the
entitled person in such cases would be very difficult if the laws did not stipu-
late any relevant measures.

This is why laws that regulate the carriage contract lay down ordinary pre-
sumptions that act to the benefit of the entitled person,? which relate to the
condition of the goods accepted for carriage (e.g. Article 781 of the Civil

8 For the carrier’s authorisation to unload the goods for the account of the sender and his li-
ability after this moment see Wesotowski 2013, 289-94.

1 For legitimacy of seeking redress under carriage law see Ambrozuk 2017, 85-96.

2 In the case of a presumption that results from the bill of lading, it changes its nature to an
irrebuttable presumption where the bill of lading was transferred onto a third party in good will
(see Article 3(4) sentence 2 of The Hague Rules, Article 131(2) sentence 2 MC).



364 KRZYSZTOF WESOLOWSKI

Code, Article 131(2) of the Maritime Code, Article 9(2) and (3) UR/CIM,
Article 9(2) CMR, Article 11(2) of the Montreal Convention or Article 3(4) of
the Hague-Visby Rules) or possibly to their quantity (number of pieces). The
measures stipulated in individual acts of carriage law differ quite significantly
in their premises and conclusions of the presumptions in question. Some of
them are associated with the issuance of a transport document. However, they
are similar in essence. The basis of this presumption lies in the carrier’s failure
to express his reservations as to the condition or possibly the quantity (number
of pieces) of the shipment. Thanks to these presumptions, the proof for the
circumstance that the damage was done during the carriage in practice boils
down to evidencing the fact of the existence of the damage the moment the
goods are handed over to the consignee.?! This, in turn, involves the subject
matter of the consignee’s acts of diligence.

This term is understood as actions aiming to secure the possibility of effi-
cient redress against the carrier.?? This securing measures mainly boil down to
checking the goods at an appropriate time and expressing one’s reservations as
to how the contract was performed (condition and quantity of goods) in order
to prevent a presumption that the shipment is an appropriate condition after it
is handed over after the carriage (Article 148(1) of the Maritime Code, Article
30(1) CMR, Article 30(1) of the Montreal Convention, Article 2(6) of the
Hague-Visby Rules) and under certain legislative acts — to prevent the expiry
of claims against the carrier — e.g. Article 791(1) of the Civil Code, Article 76
of the Transport Law, Article 47(1) UR CIM). The acts must be performed for
partial damage. In the case of a total loss of the goods this fact results from the
carrier not having confirmation of receipt by the consignee. Therefore, he does
not need to perform any acts of diligence. The laws that regulate the carriage
contract introduce evidentiary measures in the form presumption of a loss of
shipment in a situation where the carrier is not able to deliver it within a speci-
fied time added to the period of carriage (e.g. Article 52 of the Transport Law,
Article 29 UR CIM, Article 20(1) CMR).>

To bring about a specific effect, acts of diligence must be performed at an
appropriate time. When it comes to visible (apparent) damage, the consign-
ee’s steps should be performed the latest upon taking delivery of the goods
from the carrier. An apparent damage is damage that may be discovered if

2l The questions of the burden of proof of the fact of damage to the goods during the carriage
is presented by the Cour d’Appel de Mons in its judgment of 4 March 2002, Journal des Tribu-
naux 2003, 159-60.

22 Cf. Gorski 1983, 271f; see also Ambrozuk 2016, 195-202.

2 Cf. position of the Corte di Cassazione in its judgment of 26 January 1995, Diritto dei Trans-
porti 1996, 282 and Hoge Raad in its judgment of 4 October 2002, ref. no. CO1/043HR (www.
rechtspraak.nl), in which the court recognized that where the goods where delivered before the
deadlines specified in Article 20(1) CMR the goods were delivered with delay, not lost, even
though the goods had been stolen before that time and then recovered.
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due diligence is exercised before the goods are taken delivery of.>* Where the
consignee himself unloads the goods, the damage is understood to be damage
that may be discovered if due diligence was exercised before unloading.?

Reservations about not apparent defects or damage should be reported to
the carrier usually within 7 days (3 days for transport by sea, 14 days for trans-
port by air) from the date of taking delivery of the shipment from the carrier.?®
This basically means damage that could be observed only after the goods were
unpacked. When it comes to container freight services, the consignee is not
obliged to check the content of the container when he takes delivery of it from
the carrier. This is why damage in shipments transported in containers must be
as a rule considered as not apparent damage (concealed damage).”’

The disputed issue is the degree to which the reservations reported are
specific and detailed. The dominant view is that reservations should not be
limited to words such as “damage” or “partial loss” [Basedow 1997; Clarke
2009, 202; Loewe 1976, 226; Putzeys 1981, 553-53; Rodiére 1971, 322]. The
reservations aim to allow the carrier to take measures, relatively as soon as
possible, to explain the circumstances and reasons for the occurrence of the
damage, its type and size, and thus also circumstances other than the time rela-
tion in carriage, relevant for carrier liability. This position is confirmed in the
case law, especially in decisions of French® and Belgian® courts. On the other
hand, there is also a view that even if the reservation is limited only to pointing

24 The case is seen differently by the Cour d’Appel de Paris in its judgment of 24 January 2001
Bulletin des Transport et de la Logistique 2001, 192, where it held that the moment of unpack-
ing the goods is the decisive moment for recognizing the damage as apparent or concealed.
Such a stance has no grounds as the packaging itself is an element of the shipment and the
unpacking of the goods happens usually after the goods are taken delivery of and after the
vehicle has left.

2 A practice of drafting a “protocol at the door of the carriage” has developed in rail transport
for damage noticed during the unloading. Such a protocol is written after a formal taking de-
livery of the shipment, where there is a presumption that the damage identified in the protocol
was done after the goods were handed over. Evidentiary force of such a protocol is similar to
a protocol drafted before the goods are handed over. Cf. Gorski 1983, 282.

26 These reservations must be reported to the carrier. Presenting reservations to the forwarder is not
sufficient. Cf. position of the French Cour d’Appel de Paris in its judgment of 24 January 2001,
Bulletin des Transport et de la Logistique 2001, 192. However, it must be assumed that if the for-
warder to whom the damage was reported does not pass these reservations to the carrier, he may
be liable before the principal for failure to take actions required to secure the rights of the principal
or a person named by them to the carrier (in the Polish law — Article 798 of the Civil Code).

2" Whether the damage is visible (apparent) or concealed would be determined by all circum-
stances of a given shipment and in particular the nature of the goods and how they are pack-
aged, see Messent and Glass 1995, 218-19 and views quoted there.

2 Cf. e.g. Judgment of the Cour d’Appel Toulouseof 12 April 1994, Bulletin des Transport
1994, 714; Cour d’Appel Rouen of 9 February 1993, Bulletin des Transport 1993, 201; Cour
d’Appel Aix-en-Provence of 22 Februaru 1979, Bulletin des Transport 1979, 387.

2 Cf. judgment of the Cour de Cassation of 7 June 1974, European Transport Law 1975, 68—74.
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to the fact of the damage (that is, it even fails to specify its type generally), but
heralds a more detailed identification of its nature and this identification does
take place (e.g. in the form of photos or a protocol), then the presumption of
agreement of the conditions of the goods with the content of the consignment
note does not take place.*

As follows from the laws quoted above (Article 148(1) MC, Article 30(1)
CMR, Article 31(1) of the Montreal Convention, Article 2(6) of The Hague-
Visby Rules), failure to perform acts of diligence causes the emergence of
a legal presumption that upon handing the shipment over to the consignee
it was in an appropriate condition (or possibly — in a condition described in
the transport document). This presumption may be challenged with contrary
evidence. This means that even though the consignee failed to perform acts
of diligence, the claim in substantive terms does exist, but in order for it to
be effectively pursued, it is necessary to take the practically difficult evidence
that rebuts the presumption of the good condition of the shipment upon taking
delivery of the goods [Messent and Glass 1995, 218; Clarke 2009, 205; Haak
1986, 191].2' However, some laws prescribe a more far-reaching measure, that
is expiry of claims due from the carrier for damage caused to the carried goods
(cf. Article 791(1) of the Civil Code, Article 76 of the Transport Law, Article
47(1) UR CIM, see also Article 31(4) of the Montreal Convention).

The question of demonstrating the time relation in carriage gets compli-
cated in a situation where the damage is concealed (it could not be observed
when the shipment was being handed over to the consignee despite he exer-
cised due diligence) and is noted only after the goods are taken delivery of
from the carrier. While laws that regulate the carriage contract order that res-
ervations about the condition of the shipment be reported in a strictly defined
time in such a situation, such a report, done naturally after taking delivery
of the goods, is not evidence for the time relation in carriage discussed here.
We cannot rule out that the damage was caused after the goods were handed
over to the consignee, especially that on reporting the reservation the goods
are often at a different place that the place of delivery.* The role of reporting

% See judgment of the Oberlandesgericht Hamburg of 27 January 2004, Transportrecht 2004,
215-17. Cf. also judgment of the Tribunal de Commerce d’Anvers of 1 April 1980, European
Transport Law 1980, 461-71, in which the court declared correct the consignee’s behaviour
where he made a note in the consignment note on receipt of the goods saying “unable to check
now, will inform you later” and then phoned the carrier to inform him about the essence of the
damage. However, the court assessed the entire circumstances of the case and assumed the res-
ervations were reported by the consignee in a correct manner as may be seen in the fact that the
carrier started to look for the lost parts of the shipment in his warehouses.

31 See judgment of the Cour d’Appel de Bruxelles of 7 February 1992, European Transport Law
1994, 286 and the earlier judgment of 21 January 1987, European Transport Law 1987, 745.

32 Cf. position of the French Cour de Cassation included in its judgment of 22 September 1983,
Bulletindes arras de la Cour de Cassation, no. 243, 211-12.
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reservations is limited solely to preventing the emergence of presumption of
the condition of the goods, in agreement with the description included in the
consignment note. It does not prejudge the fact that the damage was caused
during the carriage.

Therefore, a question about the distribution of the burden of proof for the
circumstance discussed arises. It would seem that the only appropriate re-
sponse to this question, based on a general rule of the burden of proof, is
a conclusion that in the case of concealed damage observed sometime after
the goods were taken delivery of from the carrier, the authorised person is
responsible for proving that the damage was done in the time between accept-
ing the goods for carriage and their delivery. In fact, this is exactly how it is
formulated is some provisions (Article 76(4) of the Transport Law or Article
45(2)(d) UR CIM). Nevertheless, not all acts have such a requirement (which
in practice is difficult to satisfy). The CMR is an example here. Therefore, in
the context of this convention we may encounter a view that reporting reserva-
tions referred to in Article 30(1) CMR within seven days equals to admitting
that the damage was done during carriage. The burden of proof that concealed
damage was caused during carriage was to rest with the person authorised if
such damage was not reported within 7 working days from the date of deliver-
ing the goods. In this case we are dealing with an ordinary legal presumption
that the condition of the goods corresponds to the description placed in the
consignment note.*

However, this claim does not take into account the essence of the reserva-
tions about the condition of the shipment which, as has already been men-
tioned, do not rebut the presumption of the condition of the shipment as de-
scribed in the consignment note, but only create the condition which would
prevent such presumption. The lack of a presumption of compliance of the
goods with the description in the consignment note does not equate — as least
with regard to concealed damage — with a conclusion that the damage existed
when the goods were handed over to the consignee. It is particularly visible
in a situation where the concealed damage is reported within seven days (not
counting Sundays and bank holidays) from the date of delivery but after per-
forming other goods-related actions (e.g. further transport). Taking a specific

33 The judgment of the French Cour de Cassation of 2 February 1982, European Transport Law
1983, 47 may be an example here, in which the court concluded that reporting reservations
within 7 days from handing over goods that had a concealed damage means that it must be
assumed that the damage was done during carriage. A similar stance was taken by the French
Cour d’Appel de Paris in its judgment of 24 January 2001, Bulletin des Transport et de la Logis-
tique 2001, 192. The court concluded that if the consignee reported a written reservation within
seven days and the carrier did not “rebut” them, then it must be assumed that the damage was
done during carriage and the carrier is liable for it.
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presumption that the damage was caused during the carriage by a carrier to
whom reservations were reported is groundless.*

However, it is easy to see that if we were to apply the general rule of distri-
bution of the burden of proof in the case discussed, the situation of the author-
ised person would be the same, regardless of whether the reservation about the
condition of the goods was reported in the period prescribed or whether such
reservations were not brought forward. In the first and second case this person
would have to prove that the damage was caused during carriage. While in the
first case the proof would intend to rebut the presumption referred to in Article
30(1) CMR and in the second it would result from general rules of the burden
of proof, practical consequences would be the same. This is why we should
rather assume that creators of this convention intended to leave this question
to the assessment of the court who should be guided by life experience and
legal intuition so useful in such situations rather than rigorous application of
the principle of the burden of proof. The circumstance of reporting the dam-
age in the time period specified in Article 30(1) CMR should be crucial for the
taking of evidence discussed.

3. LEGAL NATURE OF THE TIME RELATION IN CARRIAGE

Thanks to the comments above it is possible to determine the nature itself
of the time relation in carriage. This relation which is a prerequisite of carrier
liability for the damage to the goods is not causal, which means that it cannot
be treated as a cause of the damage. It is never an element that is active in
the total circumstances of the damage. What is more, it needs to be assumed
that the obligation to repair the damage exists whether or not the fact that the
shipment was left at a specified time in the charge of the carrier had an ef-
fect on the emergence of the damage [Clarke 2009, 198]. The carrier cannot,
therefore, free himself from liability by proving that the damage was not done
also if the shipment remained in the possession of another person (consignor
or consignee in particular).

The civil law literature calls such a relation a normative relation [Koch
1975, 43-48; Dybowski 1981, 271]. It takes place where the law associates
the obligation to repair the damage with a specific incident (circumstance)
which is not, or at least does not have to be, in a causal link with the damage.
The Polish law provides examples of such circumstances that determine pas-
senger liability (Article 422 of the Civil Code), surety’s liability (Article 876
of the Civil Code) or liability of a person running a hotel or similar establish-
ment for the loss of or damage to things brought in by hotel guests (Article

3% This is pointed to by Putzeys 1981, 658; Haak 1986, 194; Clarke 2009, 200; Messent and
Glass 1995, 219.
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846 of the Civil Code) [Dybowski 1981, 271; Nesterowicz 2006, 109-110].
While causal links are fully objective in a sense that they are independent of
the will of the law-making body and the law-applying body, normative rela-
tions depend only on the will of the legislator (on the existence of a legal
norm) [Koch 1975, 43—48].

The premise of liability discussed cannot be understood literally in refer-
ence to damage that constitutes further material consequences of the total or
partial loss of or damage to the goods. Therefore, it is enough for the damage
to occur directly in the goods during the carriage. On the other hand, specify-
ing the limits of recompensing further damage that is the consequence of the
total or partial loss of or damage to the goods should proceed on the basis of a
concept of a causal link adopted in domestic law, relevant to a given contract,
not a time relation in carriage.*® In the transport practice such damage is rarely
recompensed due to the limitations of the amount of compensation that feature
in transport laws which as a rule cannot exceed a regular value of the goods
understood in this way or another. Only attributing a qualified fault to the
carrier (intentional fault or gross negligence or so-called unforgivable fault)
opens the door to seeking full compensation.*®* However, in such a situation
it is necessary to prove the specific cause of the damage that is the carrier’s
fault. This means that recourse must be made to the concept of the causal link
in force in a given legal system, also in reference to the damage to the goods
itself which may then be recompensed under the full compensation rule, at the
level exceeding the limitations of the amount of compensation applicable to
carriage law. The questions of the mutual relation between the time relation in
carriage and the causal link deserve a separate discussion.
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INTRODUCTION

Local taxes and fees assumed their current name in the statutory record
in 1985. Earlier they were referred to as taxes and local fees introduced to
the legal system in 1951. The taxes and fees were either obligatory (e.g. real
estate tax, tax on premises, market tax) or optional (municipal tax — collected
in the form of an addition to the tax on premises, tax on the disposal of hous-
ing — on premises deemed redundant due to e.g. a small number of residents,
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tax on dog ownership, tax on hunting and fishing, as well as administrative
and market fees). A significant change in taxes and area fees was introduced
in 1975. The law passed in that year covered with its scope such revenues of
the budgets of the basic level national councils as: real estate tax, premises
tax, dog ownership tax, market tax, transport means tax, climate tax and ad-
ministrative fee for official actions not subject to stamp duty. In real estate and
premises taxes the structure of these taxes and the rules of calculation have
been significantly changed [ Wotowiec and Resko 2011, 5-7].

In the law and economic literature, the term “local government taxes” is
used to encompass all tax benefits which are characterised by the fact that
they constitute revenue for the municipal budget and may be to a certain ex-
tent shaped by the municipal council or the mayor. These include, apart from
“local taxes and fees” provided for in the Local Taxes and Fees Act, also agri-
cultural tax, forestry tax, income tax paid in the form of tax card, inheritance
and donation tax, tax on civil law transactions and stamp duty. At the same
time, the “local tax system” may include mining fee, adiacenckie fees, plan-
ning rents (fees), etc. This is a quasi-tax system, as it does not meet the basic
criteria of a tax system. Nowadays, any tax system should take into account
a number of tax principles, which have an economic and legal dimension.
Due to the dependence of tax systems on specific socio-economic conditions
and the lack of a universal system, tax principles have a historical character
[Golba 2020].

1. PURPOSE OF ARTICLE, CRITERIA
OF ANALYSIS AND RESEARCH METHODOLOGY

Legal sciences use typical methods encountered in social sciences and hu-
manities, i.e.: examination of documents (legal acts and administrative court
decisions), comparative methods (expert opinions, legal opinions, analyses
resulting from linguistic, grammatical and historical interpretation) and case
studies. The results of cognitive research are new theorems or theories. On the
other hand, the result of research for the needs of law and economic practice
is to determine how to evaluate the current construction of tourist local fees
from the perspective of fiscal efficiency and the role in the system of local
taxes and fees. The main objective of the article is to analyze the legal regula-
tions that normalize the principles of collection and payment of tourism fees
and their importance in the revenues of spa municipalities. Induction was used
as the main research method. It consists in drawing general conclusions or
establishing regularities on the basis of analysis of empirically stated phenom-
ena and processes. It is a type of inference based on details about the general
properties of a phenomenon or object. The use of this method requires the as-
sumption that only facts can form the basis of scientific inference. These facts
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are real existing situations (economic and legal). Inductive methods include
various types of legal acts, analyses, expert reports and scientific documents
used in social research.

2. SPA FEE, ITS ROLE AND IMPORTANCE
FOR SPA GOVERNMENT UNITS

The separate constitutional position of the health resort commune in rela-
tion to other communes is determined primarily by the specific nature of the
public tasks that such a commune performs and by certain distinctness in the
financing of public tasks. This applies in particular to the financing of the
tasks assigned to the health resort commune by the Health Resorts Act and its
entitlement to an increased participation in the State Budget revenues via the
health resort subsidy. Also granting to the resort district, pursuant to Article
48 of the Act of 28 July 2005 on Health Resort Medical Care, Health Resorts
and Areas of Health Resort Protection and on Health Resort Municipalities!
the entitled to charge a spa fee for the realization of own tasks related to main-
taining the health resort’s therapeutic functions is a solution that deserves at-
tention in the context of filling the financial gap that is related to performing
additional tasks by the municipality [Wolowiec and Duszynski 2003, 317-20;
Wotowiec 2003a, 57-59; Golba 2001]. It should be emphasized, however,
that a similar right is vested in the local government units that have tourist at-
tractions with respect to the tourist (local) fee, which, however, does not play
such a role as the health resort fee because it is not earmarked for financing
additional tasks. Health resort units, despite many years of efforts, have not
seen such solutions in the Health Resort Act that would create for them sepa-
rate financial regulations designated for execution of additional tasks, despite
the fact that such solutions were already known in the past. One can mention
here, for example, the solutions contained in the Act on health resorts of 1922,
or entitlements to additional revenues ascribed to mining government units in
the Act of 26 November 1998 on the adjustment of hard coal mining to func-
tioning in market economy conditions and special rights and tasks of mining
government units.’

Currently in Europe, tourist destinations very often use their powers
in relation to collecting local tax, which is based on tourist or spa values,
and sometimes even environmental values. This tax functions under dif-
ferent names and is collected for different reasons. For example, Swiss,
Germans, Austrians in health resorts collect so called “kurtax” or tourist tax

! Journal of Laws of 2021, item 1301.
2 Journal of Laws No. 162, item 1112 as amended.
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having names: Ortstaxe, Gdstetaxe, Aufenthaltsabgabe, Beherbergungstaxe,
Ndchtigungtaxe, Kurabgabe or Kurbeitrag [Hammerl 2012].

The French have a so-called residence tax called taxe de sejour, the Italians
collect a tax called tassa di soggiorno, Russia collects a tax under the name
kypopmmuwiti coop [Golba 2020, 130-32], Spain collects a tourist tax under the
name habitatge d’us turistic, and other countries — Hungary, Slovakia, the
Czech Republic, Portugal — collect either a local fee or a tourist tax. There are
also other names for this tax, such as hotel tax, room tax, “sun tax” (Balearic
Islands), “sun tax” (Balearic Islands), “barbecue tax” (Belgium), service tax
(Belgium). (Belgium), service tax (India), tax on hotels and guesthouses popu-
larly known as plaster tax (Austria), or restaurant tax. These taxes are imposed
either on natural persons or legal entities conducting tourist activities, and the
revenues are usually earmarked for public tasks related to tourist services.

The tasks paid for by tourism taxes include maintenance of parks, public
greenery, promenades, beaches, graduation towers, recreational areas, foun-
tains, free recreational and sports facilities, gazebos, ponds, historic build-
ings, and many others. The funds obtained from tourism taxes are also used
for organization of free concerts, sports and recreational events, maintenance
of orchestras or music bands giving free concerts or shows. Most often the
amount of the fee depends on the standard of the hotel facility, and less often it
is determined on the basis of other attributes. In many places in Europe, proof
of payment of a tax or tourist fee entitles one to free services or even discounts
on purchases [ Wotowiec 2002, 63—67; Idem 2014, 213-20]. In Poland, a tour-
ist tax does not formally exist, which does not mean that some types of taxes
or fees do not have such a character. It should be noted that the colloquial defi-
nition of some local taxes (e.g., climate fee, air tax, breathing tax) causes the
idea of introduction and essence of such tax to be completely lost. The institu-
tion of a resort fee has been known in Poland and in European spas for a long
time [Cienkowski and Wolowiec 2015]. For example, in Baden-Baden such
a tax has been in force since 1507. In Austria, in the Bad Ischl spa it was intro-
duced in 1842. In France, the tax was first introduced in 1910. The prototype
of the health resort fee (spa fee) collected in Polish health resorts was a health
resort tax established on the basis of the so-called Galician Health Resorts
Act of 4 November 1891.3 As the sources indicate, such a fee was collected
primarily for the purposes of maintaining the health resort [Lewy 2019]. The
solutions of the Galician Spa Act were used in the construction of the 1922
Spa Act, where, by the provisions of Article 40 of the Act, a so-called curage
fund was introduced in public spas, which consisted, among other things, of
curage tax and other fees established by the Spa Commission. The right to
temporarily establish a health resort fund and charge fees was later extended

3 See: Dziennik Ustaw i Rozporzqdzen Krajowych dla Krélestwa Galicyi i Lodomeryi oraz
w Wielkim Ksigstwie Krakowskim, No. 17.
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to health resorts that had conditions for obtaining the status of a public utility
health resort and “accepted summer visitors for treatment and recreation.”

The fee was spent on the maintenance of the spa’s public facilities such
as: pump rooms, parks, promenades, health paths, fountains, park gazebos,
park ponds, lighting. These funds were also used to pay for: the spa orchestra,
sport and recreation events, public games, unticketed artistic performances,
etc. In 1951, the Act of 26 February 1951 on Territorial Taxes* came into
force. This tax act not only did not change the legal basis for the collection
of the spa tax, but omitted this fee from the specified types of taxes and local
fees. At that time, it was considered that the right to collect it functioned on
the basis of the Spa Act of 1922, and the municipal councils were authorized
to adopt its amount and rules of collection. However, already in 1955 this act
was repealed by the decree of 20 May 1955 on certain taxes and area fees,’
which introduced new nomenclature in respect of the local tax collected in
the health resorts. In Article 1(1) of the decree, among other taxes and fees
collected for the budgets of the local councils, the spa fee was mentioned,
establishing in Article 1(3) the right to collect it only in the health resorts.
Article 33 of the decree specified the fiscal purpose of collecting the spa fee.
This provision specified that the resort fee was to be collected for purposes
related to the needs of the health resorts in terms of “extra-mural investments
and their ongoing maintenance.” Article 33 of the decree specified that current
maintenance was to be understood in particular as financial outlays for health
facilities, raising the sanitary condition of the health resorts, flowerbed and
greenery facilities, as well as for cultural and educational purposes. This was
an open catalog of tasks, since the use of the phrase “in particular” opened the
possibility for the communes to spend these funds also for other spa purposes.
In Article 34 of the decree it was specified that health resort fee payers would
be persons coming to the health resort for rest and recreation purposes and
persons providing goods or services in the health resort who are obliged to pay
turnover tax, pursuant to the regulations on the unsocialised economy.

The power to set the amount of the health resort fee was granted, pursuant
to Article 36 of the decree, to the competent national council. However, the
council could not set higher rates than the upper limits specified in Article 35
of the decree. The upper rates of the health resort fee were differentiated with
respect to employees’ holiday-makers, students and children up to the age of
14. The spa fee rates for persons who paid income or turnover tax and who
provided services or trade, in accordance with Article 35(1)(2) of the decree,
were set at 5-10% of the set flat amount of income and turnover tax, and for
persons not paying income tax the fee rate was set at 10-20% of turnover tax.
By virtue of the act of 21 December 1962 on amending the decree on certain

4 Journal of Laws No.14, item 110.
3 Journal of Laws No. 13, item 87.
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taxes and area fees® the provisions of the decree were amended extending
the right to charge the health resort fee to climatic stations, thermal springs
and sea bathing establishments. The health resort fee was also mentioned in
Article 13 of the Act, in the context of the tasks that could be realised in
health resorts from this fee. The provision of Article 13 specified that revenues
from the resort fee were to be used for shaping environmental factors having
a favourable impact on the results of preventive and curative services, and in
particular for ensuring order, hygiene, aesthetics and other conditions neces-
sary for satisfying cultural needs. In the provisions of the Spa Act of 17 June
1966,” however, a new solution was introduced in Article 13(2), which cre-
ated the possibility for the health resort fee to cover health resort treatment
facilities and other institutions that carry out holiday or tourist activities in the
health resort. This power was given to the Council of Ministers, which could
decide to introduce a fee for establishments and institutions in consultation
with the Central Council of Trade Unions. In practice, such a fee was never
established. The 1955 decree was repealed by the Act of 19 December 1975
on Certain Taxes and Territorial Fees.® This act fundamentally changed the
legal construction of the resort fee with respect to its name, purpose of stay,
localities entitled to charge the fee, statutory exemptions from the fee, the
manner of determining localities in which the fee is charged, and the powers
of the basic level national councils in shaping the amount of the fee and intro-
ducing exemptions from the fee. By the provision of Article 30 the legislator
changed the name of the resort fee to the climatic fee. According to Article 26
of the Act, the right to charge a climate fee was given to the towns recognized
as health resorts and other towns “with particularly favourable climatic and
landscape properties and environmental conditions conducive to permanent
and seasonal tourist traffic.” The act did not specify, however, what was meant
by particularly beneficial climate or landscape properties and environmental
conditions. However, the use of the term “climate fee” in the law for many
years associated this concept with the obligation of the resort collecting the
fee to have a therapeutic climate. The colloquial understanding of the term
“curative” climate was very broad and had nothing to do with the actual prop-
erties of the climate. The rationale for paying the climate fee was defined by
the law in Article 26 as a leisure and health purpose, instead of the previous
leisure and resort purpose [Czarnecki 2017a]. For the first time in history,
under Article 26(2), persons staying in spa hospitals and other hospital-type
establishments were statutorily exempted from the climate fee [Wotowiec
2013, 20-25; Idem 2016a, 64—73]. Legal solutions relating to the climate fee

¢ Journal of Laws No. 66, item 326.
7 Journal of Laws No. 23, item 150.
8 Journal of Laws No. 45, item 229.
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survived until 1985, when the existing law was repealed by the provisions of
the Local Taxes and Fees Act of 14 March 1985.°

The new legal regulation on local taxes and fees changed the name of the
climate fee, defining it in Article 15 as a local fee. In relation to the previous
regulation on the local climate fee, in Article 15 of the Act, in relation to the
places authorized to charge a local fee, the word “spa” no longer appears,
but the place having favorable climatic characteristics, landscape values and
conditions for stay for recreation, health or tourism purposes. Another amend-
ment to the provisions of the Local Taxes and Fees Act occurred as a result of
the enactment of the new Act of 12 January 1991 on Local Taxes and Fees.!°
Among the local fees, Article 17 of the Local Taxes and Fees Act mentions
the local fee, specifying that it is levied on individuals temporarily staying for
recreational, health or tourist purposes in localities with favourable climatic
properties, landscape values and conditions enabling people to stay for these
purposes [ Wotowiec 2015, 120-26].

3. FISCAL IMPORTANCE OF THE TOURISM (LOCAL) AND SPA FEE

Revenues of municipal budgets from the resort and local fees reach the
value of PLN 85 million (data from 2019) annually."" Theoretically, these
amounts are small in relation to the total budget revenues of municipalities
(or related to total tax revenues), but it is a source of municipal revenues
characterized by very strong growth dynamics. In the past 17 years these rev-
enues have increased about fivefold, and only in the last decade — twice. It
should also be remembered that they are collected in a relatively small group
of municipalities, so a low total amount of revenues does not exclude a high
significance for the budget of individual units. The local and spa fees, despite
the fact that they constitute a very small percentage of the total revenue of
local government budgets, sometimes arouse controversy. They are collected
in localities with the status of a health resort or — in the case of the local fee
— entered in the relevant list. In recent years there have been loud protests
against collecting the fee in localities characterized by exceeding air pollu-
tion standards. Evidently, these disputes reflect a clash between two ways of
thinking about the meaning of these fees. In one (resulting from the wording
of the regulations in force in Poland), the fee is connected with some excep-
tional qualities of the place where the visitor stays in the municipality. But it
is also possible to adopt a different approach, found in similar solutions used
in systems of financing local governments of many other European countries.

° Journal of Laws No. 12, item 50.
10 Journal of Laws 0f 2019, item 1170 as amended.
" Own elaboration.
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In this case we are talking about a kind of tourist tax, collected, among others,
because the visitors generate not only potential developmental impulses for
the commune, but also real costs connected with municipal services provided
in tourist destinations (waste management, street maintenance etc.). “Tourist
tax” is therefore a form of fee involving additional costs borne by the local
government With this reasoning, limiting the possibility of collecting the fee
to only certain localities (and in particular linking it to the state of environ-
mental protection) is not justified [Etel 2011a, 5-19; Idem 2011b, 5-18]. It
seems that the following direction of transformation of the fee would be de-
sirable: its introduction would be possible (although not obligatory, there is
no reason to limit the autonomy of local authorities in this respect) in every
municipality, and not only in the localities included in a special list. The op-
ponents of such reasoning point out that the tourists or patients coming to
the commune have anyway a positive influence on the development of local
economy, and this translates indirectly into the increase of budget revenues.
This is not necessarily a convincing argument [Swianiewicz and Lukomska
2018, 3-5]. The total revenues of spa municipalities in 2020 amounted to PLN
11.2 billion and were nominally higher by about 9% compared to 2019. The
total amount of own revenues of spa gin amounted to about PLN 6.3 billion
and were nominally higher than in 2019 by 2.7%. In 2020 compared to 2019,
revenue from both fees was more than 35% lower.'?

In total, these fees are collected in only 233 municipalities (less than 10 per-
cent, see also the table). As regards per capita income, the coastal gminas are
the leaders — Rewal (PLN 774) and Mielno (PLN 678). Among the 10 gminas
with income exceeding PLN 300 per capita, six are coastal gminas, three are
mountain gminas (all in the Sudety Mountains — Karpacz, Swieradow—Zdr6j
and Szklarska Poreba) and one health resort (Ciechocinek) located outside
these two areas. It is interesting that much lower income is recorded by the
Carpathian communes: Zakopane (just over PLN 150 per capita), Krynica—
Zdroj (over PLN 250) and Solina (PLN 195). The table comparing the rev-
enue from local and spa fees to the total own revenue is slightly different. The
leader here is Ciechocinek (15% of own income). Iwonicz—Zdroj (11 percent)
and Kotobrzeg, Karpacz and Horyniec—Zdr¢j follow with slightly more than
10 percent. In only 22 gminas, these revenues account for more than 5 percent
of own income. Thus, both fees discussed here are significant for the budgets
of local governments in a very narrow group of municipalities, even though
the list of places for which tourism is the dominant branch of the economy is
much longer. It seems that there are potential reserves here, which could be
used to the benefit of satisfying the needs of local communities.

12 Own elaboration.
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4. THE STRUCTURE OF THE TOURISTIC (LOCAL) AND SPA FEES

From the point of view of the tax system, the local and health resort fees are
the municipalities’ own revenue. There is an interesting principle of indicating
the entities authorized to charge fees — it is a list drawn up by a provincial gov-
ernor in agreement with the minister of the environment. In the systematics of
taxes and public fees the place of the mentioned fees is also exceptional. The
very structure refers to the lump-sum tax on natural persons of a consump-
tion nature, collected from personal income at the stage of its spending. The
manner of collection indicates the indirect nature of such a levy and a certain
similarity with the group of so-called tourist taxes, especially “hotel,” “restau-
rant,” “room,” etc. Finally, referring directly to the provisions of the Act on
local taxes and fees, the local fee can be seen as — in a sense — a concession fee
imposed for the use of natural resources (treated as a special case of fees for
granting rights). In principle, the introduction of this type of fees must be sup-
ported by important substantive reasons other than purely fiscal, e.g. protec-
tion of limited, partly non-renewable water and forest resources, etc. [Krupa
and Wotowiec 2010, 7-35; Czarnecki 2017d, 118-20].

In the classical approach, a public charge should be considered a monetary
benefit collected by a public-law entity for the benefit of the budget economy
in connection with its mutual benefit (counter benefit). The public charge is
a payable and individual benefit, which means that the entity paying the charge
may claim a reciprocal state benefit in its favour [Gliniecka 2007, 12—13]. The
fee is equivalent in nature, i.e. the consideration received by the fee payer is
worth as much as the fee. If the benefit and the fee are not equivalent in this
way, the fee becomes a tax. Therefore a fee, unlike a tax which is a gratuitous
benefit, gives the right, or entitles to a certain benefit to its payer. In the case of
the spa fee there is no place for mutual benefit. Despite the misleading name,
the health resort fee is in fact a tax, because it meets all the criteria to be classi-
fied as a local tax in the nature of a public levy, the establishment, calculation
and collection of which is the responsibility of the local authorities [ Wotowiec
2007, 75-84; Wotowiec and Kaganek 2007, 109-20].

By virtue of the Act on health resorts, health resorts and health resort pro-
tection areas as well as health resort districts and the Act of 29 July 2005
on the amendment of certain acts in connection with changes in the division
of tasks and competencies of territorial administration,'* changes were intro-
duced in the construction of fees charged in the resorts with favourable cli-
matic, health and landscape conditions. Since the beginning of 2006 the local
fee has been collected from natural persons staying for more than twenty-four
hours for rest, training or tourist purposes, for each day of their stay in the

13 Journal of Laws No. 175, item 1462.
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resorts with beneficial climatic conditions, landscape values and conditions
suitable for such purposes, as well as in the resorts located in the areas which
have been granted the status of health resort protection areas under the terms
defined in the Act on Health Resort Medical Care, Health Resorts and Health
Resort Areas and on Health Resort Municipalities. As of 1 January 2006, as
a result of the amendment to Article 17(1) of the Act, “health-care purposes”
were deleted as the purpose of the stay of natural persons in the resorts entitled
to charge the local fee. This narrows the circle of entities obliged to pay the
fee. If a person stays in a given town for more than 24 hours only for health
reasons, there are no grounds for charging a local fee.

In the resorts with favourable climatic conditions, landscape values and
conditions enabling natural persons to stay for recreation, training or tourism
purposes, in order to charge a local fee, the minimum conditions set out in the
Regulation of the Council of Ministers of 18 December 2007'* issued pursu-
ant to Article 17(3) and (4) of the Act on Health Resorts and Health Resort
Communities should be met. A gmina council wishing to introduce a local
charge must refer the conditions laid down in the Regulation of the Council of
Ministers to the specific towns in its area to determine where the local charge
may be collected. Then, the municipal council, by way of a resolution, should
establish a list of localities where these conditions are met [Dudar 2017; Etel,
Presnarowicz, and Dudar 2008].

It should be noted that the above mentioned Ordinance came into force on
15 January 2008, and therefore the minimum conditions that the local fees
must meet in order for a locality to be permitted to charge a locality fee may
only apply to the resolutions on the locality fee adopted by the municipal
councils after 15 January 2008. Pursuant to the Regulation of the Council
of Ministers, in order to charge a local fee, a specific place must meet mini-
mum climatic and landscape conditions and have accommodation facilities
that enable natural persons to stay there for recreational, training or tourist
purposes. The Ordinance indicates that the minimum climatic conditions for
a place situated in the area of the zone referred to in the Act of 27 April 2001,
the Environmental Protection Law (Article 87(2)),'® in an agglomeration with
a population exceeding 250,000 or in the area of one or more poviats of the
same voivodeship which are not part of the agglomeration, are met if the per-
missible levels of certain substances in the air due to human health protection,
as specified in environmental protection regulations, are maintained in the
area, while for the remaining locations — if the permissible levels of electro-
magnetic fields, as specified in environmental protection regulations, are not
exceeded. The regulation defines the minimum landscape conditions as the
presence of one of the elements of the natural environment that are important

14 Journal of Laws No. 249, item 1851.
15 Journal of Laws No. 25, item 150.
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for recreation (forests and farmland, if they cover more than 80% of the mu-
nicipality, waters — sea, inland or in bathing areas, or varied relief — uplands or
mountains) or one of the sightseeing qualities (e.g. peculiarities of the fauna
and flora, the environment, the landscape, the landscape and the countryside).
In towns and villages that meet the above criteria, the area can be defined as
a place of recreational activity (e.g. peculiarities of fauna and flora, rocks,
gorges, waterfalls, caves, national parks, zoological gardens, museums or even
cultural events). In towns that meet the above conditions, which additionally
have accommodation in hotels and other facilities where hotel services can be
provided within the meaning of the provisions on tourist services, it is possi-
ble to charge a local tax [Wolowiec 2003a, 56-63; Idem 2003b, 5-29].

The spa fee may also be collected in the localities located in the areas
which have been granted the status of the health resort protection area. Such
status may be granted to an area that jointly meets the conditions set out in
Article 34(1)(1, 2, 4 and 5) of the Act on health resort treatment, health re-
sorts and health resort protection areas and on health resort communes. These
conditions are, among others: possession of deposits of natural therapeutic
raw materials with confirmed therapeutic properties, possession of a climate
with therapeutic properties, possession of technical infrastructure in the field
of water and sewage management, energy, in the field of collective transport,
and fulfillment of certain requirements in relation to the environment specified
in environmental protection regulations [Czarnecki 2017c].

A resort fee is collected from individuals staying for more than 24 hours
for health, tourism, recreation or training purposes in resorts located in areas
that have been granted the status of a resort, for each day of stay in such
resorts. The rules for granting the status of a health resort to specific locali-
ties are regulated in the aforementioned Act on Health Resort Medical Care,
Health Resorts and Health Resort Areas and Health Resort Units. A health
resort is an area where health resort treatment is provided, which has been
granted the status of a health resort in order to utilize and protect the natural
curative resources located in its area. Such an area should have deposits of
natural curative raw materials and a climate with confirmed curative proper-
ties, appropriate establishments and equipment for curative treatment, meet
the requirements set out in environmental protection regulations and have
technical infrastructure in the area of water and sewage management, energy
management, in the area of mass transport, as well as waste management. The
difference between the area recognized as a health resort (right to collect the
spa fee) and the area of health resort protection (right to collect the touristic
— local — fee) is the presence in the former of health resort treatment facilities
and equipment [Wotowiec 2005, 165-91].
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5. EXEMPTION FROM TOURISTIC (LOCAL) AND SPA FEES

The procedure for the municipality to obtain the status of a health resort
is long and complicated. In order to obtain the status of a health resort for
a particular area, the municipality must obtain a certificate confirming the cu-
rative properties of natural curative raw materials and the curative properties
of the climate. The condition for obtaining such a certificate is that such an
entity conducts scientific research on the medicinal raw materials and climate
in the area of a specific municipality, which entails financial costs as well as
a considerable amount of time. After obtaining the certificate, the Minister of
Health applies to the Council of Ministers for granting a given area the sta-
tus of a health resort. Then, by way of a regulation, the Council of Ministers
grants the status of a health resort to an area, defining its name, area, bor-
ders and directions for treatment and possible contraindications to treatment
in a given health resort. Moreover, the commune that intends to apply for
the status of a particular area as a health resort is obliged to prepare a health
resort operation and to send it to the Minister of Health in order to confirm
the fulfilment of conditions that are necessary to grant the status of a health
resort to a particular area. On the basis of the submitted health certificate the
Minister of Health issues a decision confirming the possibility of carrying
out health resort treatment in a defined area. Such decision is the basis for
the adoption of the health resort statute by the commune council, defining the
rules of its operation. It follows from the above regulations that obtaining the
status of a health resort by the commune in the current legal state is not only
time-consuming but also costly. Since 1 January 2006 health resorts have been
the areas recognised as such only on the basis of the previous regulations and
therefore only in the “old” health resorts it is possible, in the nearest future,
to collect the health resort fee as only these areas meet the conditions to be
recognised as health resorts within the meaning of the new law [Wolowiec
2004, 55-62].

The local and spa fees are not charged to the members of diplomatic rep-
resentations, consular offices and other persons equal to them under the acts,
agreements or international customs. The condition to apply the exemption
with regard to the above mentioned persons is the principle of reciprocity
allowing the members of Polish diplomatic representations and consular of-
fices to benefit from analogous exemptions from similar fees outside Poland.
Pursuant to this provision, the exemption is not applicable if the persons men-
tioned herein are Polish citizens and have their permanent residence in the
territory of the Republic of Poland. The presented fees are also not charged to
persons staying in hospitals. The local and health resort fees are not collected
from blind persons and their guides. It should be assumed that every blind per-
son is a disabled person and therefore should have an appropriate certificate
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of disability or degree of disability. Legitimations documenting disability and
the degree of disability are issued by competent heads of counties (para. 35 of
the Regulation of the Minister of Economy, Labour and Social Policy of 15
July 2003 on disability identification and the degree of disability'¢).

Also the touristic (local) and spa fee payers are exempt from the local and
spa fee in respect of the ownership of holiday homes located in towns where
the toiristic (local) or spa (health resort) fee is collected. The legislator as-
sumed that since certain persons pay property tax on holiday homes located
in towns where the touristic and spa fee is collected, it is unreasonable to tax
those persons again with additional fees. The municipality from the property
tax on holiday houses gains much higher income than it would get from the lo-
cal or spa tax from the owners of such buildings. The touristic and spa fees are
not charged to organized groups of children and school children. It should be
assumed that the above exemption will be enjoyed first and foremost by stu-
dents of elementary school, junior high schools and high schools. The notion
of schoolchildren certainly does not include students and students of higher
education. It should be remembered that persons from whom the spa (resort)
fee is collected are not charged a touristic (local) fee. Thus, the legislator indi-
cated that in the case of overlapping the scope of subject matter of the resolu-
tions on the spa (health resort) fee and the touristic (local) fee, the spa fee has
priority — probably due to the amount of the rate. There is no doubt that the
area being a health resort has at the same time favourable climatic properties,
landscape values and conditions that enable the stay of persons for this pur-
pose. However, an individual cannot be charged both fees at the same time,
the resort fee will always take precedence [Czarnecki 2017b].

6. THE LOCAL AND SPA FEE AS AN EMANATION
OF THE GUARANTEE OF FINANCIAL INDEPENDENCE
OF THE MUNICIPALITY AND THE PRINCIPLE
OF ADEQUACY IN ARTICLE 9 OF THE EUROPEAN CHARTER
OF LOCAL SELF-GOVERNMENT

Establishing the constitutive features of the European standards securing
financial independence of the commune is possible only through interpreta-
tion of the provisions arising mainly from Article 9 of the Act of the European
Charter of Local Self-Government,'” which was devoted to financial resources
of local communities. As far as the issues of local finance are concerned, the
ECST essentially contains eight principles formulated in the above-mentioned
Article 9. They form the legal framework for the national financial legislation.

16 Journal of Laws No. 139, item 1328.
17 Journal of Laws No. 124, item 607 [hereinafter: ECST].
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These principles emphasize the independence of local self-government, which
is expressed in the right to possess the necessary financial means, adjusted to
statutory tasks and competences, the use of which should be decided by local
communities themselves. The system of local finance should be sufficiently
flexible and diversified so that it can be adapted to the tasks and costs. The
first of these principles states that local communities have the right, within
the framework of national economic policy, to have their own sufficient fi-
nancial resources that they can freely dispose of in the exercise of their pow-
ers [Miemiec 2005, 62—63]. Municipalities should therefore be equipped with
their own financial resources. Own income best suits the nature of the local
government unit. This is because the essential feature of local government is
its independence which, according to the provisions of the ECST, consists in
giving local communities full freedom of action in any matter that has not
been excluded from their competence. The basic feature of the sources of
own revenues is the freedom to dispose of the funds flowing from them. Own
revenues should therefore include revenues from taxes and fees, the amount of
which is set by local communities within the scope defined by law. It should
be stressed that own financial resources are not only the issue of own income.
Undoubtedly, it is also about financial resources which are to guarantee the
implementation of expenditures made by municipalities. Thus, it follows from
this first principle that municipalities have a claim to be endowed with their
own financial resources, which constitute both their revenues and their ex-
penditures. Secondly, these own financial resources of the local community
must be sufficient. Again, the criteria for determining the ceiling of “adequate,
sufficient” endowment of a municipality are not specified. It should only be
presumed that each state should be able to measure and establish both the rev-
enue power of a municipality, measured by its revenues obtained from specific
sources, and the amount of its financial needs by establishing criteria which
would make it possible to calculate the costs of tasks performed by munici-
palities. It appears that the basic criterion that should be taken into account is
(similarly as in the case of the aforementioned provisions of the Constitution)
the scope of tasks performed by the local government. It may therefore be
assumed that the financial resources that local communities should possess
should be sufficient to finance all their tasks. It is therefore reasonable to for-
mulate, on the basis of this rule, a claim to be provided with financial resourc-
es enabling the execution of tasks. Third, local communities may freely dis-
pose of these resources in the exercise of their powers. However, the freedom
to dispose of resources is not absolute. It is clearly limited by the law, which
defines the scope of powers. Therefore, it should be assumed that the free (in-
dependent) disposal of financial resources will always be determined by law,
in all aspects of this independence, i.e. with respect to revenues, expenditures,
as well as budget management.
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The ECST recognises the aforementioned principles as the basic European
standard with regard to local government, stating that the amount of finan-
cial resources of local communities should be adapted to the scope of powers
granted to them by the Constitution or by law. The Charter’s statements on the
need for local governments to have sufficient financial resources and for them
to be sufficiently diversified and flexible (Article 9(1-3) ECST) develop and
detail the principle of the adequacy of resources to the tasks. This principle is
formulated in Article 167 of the Constitution with reference to territorial self-
government units that are endowed with competences serving the execution
of tasks assigned to them by law (particularly, sections 1 and 4, as well as in
Article 15(1-2), and Article 16(2). It also follows from the aforementioned
legal acts that the financial system, on which the budgetary resources of lo-
cal government units are based, should be sufficiently diversified and flex-
ible, i.e. adjusted to changes in the level of costs of performed public tasks
(Article 9(4) ECST) and ensuring revenues adequate to the delegated public
tasks (Article 9(2) ECST and Article 167(1) and (4) of the Constitution ). The
principle of adequacy, as set out by the regulations contained in the European
Charter of Local Self-Government and the Constitution, is interpreted as the
necessity to dispose of such resources as will suffice to perform the tasks of
the municipality [Miemiec 2005, 65].

7. THE PROBLEM OF LIABILITY OF SPA AND TOURISTIC FEE’S
COLLECTORS

The role of a tax collector is to facilitate taxpayers in meeting their tax
obligations. The applicable tax laws provide for the possibility to use a tax
collector to collect taxes constituting the revenue of local government units,
but the decision on the ordering of tax collection by a collection agency, the
specification of collectors and the amount of remuneration for the collection
agency are entrusted to municipal councils by way of acts of local law (reso-
lutions). The entities on which the municipal councils impose the obligation
to collect the tax by way of collection are obliged to perform this obliga-
tion. Significantly, establishing collection of the spa fee by way of a collection
agency is the Municipal Council’s right, resulting directly from Article 19(2)
of the Act on Health Resorts and Health Resort Communities. The order of
collection facilitates the collection of the spa fee but does not exclude the
right of the taxpayer to pay the fee in another manner provided for in the Act
of 29 August 1997, the Tax Ordinance Act,'® i.e. in cash or in a non-cash form
[Dowgier, Pietrasz, Poptawski, et al. 2017]. It should be emphasized that fail-
ure to pay the locality fee into the hands of the collector does not cause any

18 Journal of Laws of 2020, item 1325.
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negative consequences for the person obliged to pay it. A person obliged to
pay the resort fee may refuse to pay it to the collector, who should notify the
local government tax authority about this fact, which may initiate tax proceed-
ings against such a person. It should be remembered that the rights of a given
person in respect of the obligation to pay the resort fee and the determination
of the amount of the fee are protected by the provisions of the Polish Public
Procurement Law and the Act on Public Procurement.'® The taxpayer has the
right to question the obligation to pay the resort fee with respect to the grounds
for being subject to that obligation as well as the amount of the fee. Her rights
are in this case protected by ensuring her participation in the tax proceedings
in the scope of this fee before the tax authority, as well as the possibility to
appeal against the decision determining this fee.

It follows from the definition of a “debt collector” that it is the provisions
of the tax law that determine whether a given natural person, legal person or
organisational unit without legal personality will have the status of a “debt
collector” and therefore whether it performs the duties of a debt collector,
whereby the provisions will indicate (define) the duties imposed on the debt
collector.?” Thus, the tax collector is not liable for the taxpayer’s obligation,
and his liability is limited exclusively to liability for his own actions or omis-
sions, which arise from the provisions of the law. On the other hand, a debt
collector’s failure to fulfill its obligation does not abrogate the taxpayer’s tax
obligation. If, despite the liability of the tax collector, the tax liability of the
taxpayer is settled by the taxpayer, the tax liability is extinguished. In such
a case, the tax creditor will not be able to legally claim payment of the same
benefit from the collector.

In practice, the tax authorities of the spa municipalities have difficulties
with enforcing their obligation to collect the spa fee from the collectors. This
problem results from the fact that the collectors are not liable for not collecting
the fee. In view of the above, many collectors deliberately and consciously fail
to collect the fee due to the municipality. In addition, it should be noted that
the collectors of the spa fee are not obliged to keep a register of registrations
of people using accommodation services, which would significantly both im-
prove the organization of work for tax authorities in terms of carrying out
verification and control activities on the correctness of the collection of fees,
as well as provide an extensive source of statistical information on the number
of tourists coming to the resorts, which could be included in the promotional
material of the area [Wotowiec 2016b, 24-27].

19 Judgment of the Provincial Administrative Court in Szczecin of 12 April 2018, ref. no. T SA/
Sz 129/18, Legalis no. 1754928.

2 Judgment of the Provincial Administrative Court in Szczecin of 18 October 2017, ref. no.
1 SA/Sz 754/17, Legalis no. 1691175.
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The provisions of the Tax Ordinance do not impose on a tax collector the
obligation to calculate the amount of tax. Moreover, a tax collector, unlike
a payer, has no economic control over the taxable payment and therefore can-
not reduce the payment by the amount of the tax collected. As a consequence,
the tax collector is not liable for failure to collect the tax. However, if the tax
is collected by a tax collector and not paid to the account of the appropriate tax
authority, the tax collector is liable under Article 30(2) and Article 30(4) of the
Income Tax Code. The tax collector is also liable under Article 77 of the Act of
10 September 1999, the Fiscal Penal Code?! for failure to pay the collected tax
to the tax authority by the due date. So can the liability of the tax collector for
the uncollected fee be extended? This seems troublesome, because such an ex-
tension of the debt collector’s liability would lead to equating his liability with
the liability that under Article 30(1) of the Tax Ordinance, the payer bears.
Thus, the scopes of responsibility of the debt collector and the remitter should
not overlap. Application of the “withholding” tax collection technique to the
payer enables him to fulfill his duties in reality. The payer has the ability to
collect tax regardless of the will of the taxpayer. The tax collector has no such
power. The duty to collect tax can be fulfilled by the tax collector only if the
taxpayer wants to pay the tax. It would therefore be unreasonable to hold a tax
collector liable for uncollected taxes. On the other hand, possible difficulties
in enforcing the obligation to collect local fees from the collectors could be
solved by proper organization of collection in the municipality (selection of
appropriate entities as collectors, determination of appropriate remuneration
for collection) [Idem 2018, 25-29].

In spa municipalities, the failure of collectors to fulfill their collection ob-
ligation is a major problem, especially with regard to the spa fee. The col-
lectors of the fee are most often the owners of guesthouses, holiday homes,
hotels, hostels, etc., who are understandably unwilling to collect them from
their guests. The only solution to the inactivity of the collectors is to deprive
them of this function by amending the resolution of the council and appointing
new collectors. In some cases, civil law contracts are also effective, concern-
ing the performance of additional duties not directly related to tax collection
(keeping records, settling payment receipts, etc., providing information on the
amounts collected), where contractual penalties are provided for failure to
perform these activities. These agreements may not relate to the collector’s
statutory duties, i.e. collecting and paying taxes.

21 Journal of Laws of 2021, item 408.
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CONCLUSIONS

In view of the fact that the health resort commune performs the tasks re-
lated to the functioning of the health resort (as a commune) and its entire
infrastructure on general principles from its own revenues, but it is also en-
titled to collect for their realization a health resort fee and to receive a health
resort subsidy in the amount equal to the revenues from the health resort fee
collected in the spa in the year preceding the base year, within the meaning of
the Act on revenues of territorial self-government units.” In accordance with
the general directive resulting from the principle of distribution of public re-
sources in accordance with the tasks, the legislator, imposing on the health re-
sort communes the indicated tasks, also assigned to them an additional source
of their own income in the form of the health resort fee [Niezgoda 2012].
Undoubtedly, revenue from the spa fee would not be sufficient to perform
all the tasks listed in Article 46 of the Spa Act, but also the revenue from the
fee does not have to be used exclusively for the implementation of the tasks
set out in this provision, because the spa fee is indisputably the commune’s
own income, which may be spent on any (arbitrary) purpose [ Wotowiec 2002,
89-106].

The introduction of the health resort fee was connected with the entry into
force of the Act of 28 July 2005 on health resort treatment, health resorts and
health resort protection areas and on health resort communes. As it resulted
from the justification of the bill, the purpose of the amendment was to ensure
that the communes in the area of which health resorts would be located would
receive income balancing the costs connected with obtaining by the commune
the confirmation of the health resort properties. Additionally, the construction
of the local fee was modified in such a way that its amount was diversified,
allowing for application of a higher fee rate in the localities located in the
areas which were granted the status of health resort protection areas under the
principles specified in the act. Moreover, it should be stressed that in case of
the local charge there was a situation, incomprehensible from the legislative
point of view, where the provisions regulating this benefit were amended by
two different legal acts and on two different dates. Part of the amendments to
the Act on Local Taxes and Fees was introduced by the Act of 28 July 2005
on health resort treatment, health resorts and health resort protection areas and
health resort districts, which entered into force on 2 October 2005, and part
by the Act of 29 July 2005 on amendments to certain acts in connection with
changes in the division of tasks and competences of territorial administration
[Etel and Dowgier 2013, 63—70].

22 Journal of Laws No. 203, item 1996.
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