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Abstract. The current issues of justification and criteria for selecting the objects of a criminal offen-
se are analyzed in the article. From the right choice of mentioned objects depends the correct and
timely application of the law on criminal liability in the practice of law enforcement and judicial
authorities. The possibility of choosing the object of the crime from the point of view of its social
conditionality is investigated. The substantiation and criteria of the object of the crime and the need
to enshrine it in law are highlighted. A lot of attention is given to the task of the law, the choice of
those criteria that should be in the possible choice of a particular object of crime. The need for such
choice is due to the fact that the legal superstructure always corresponds to a certain economic basis,
which protects it by Criminal law. To achieving this goal depends on the criminal remedies policy
of the state, the need to ensure the protection of public relations. Analyzing that the possibility of
the existence of such objects of criminal law protection in the system of legislation on criminal lia-
bility, which due to insignificance do not pose a public danger, and therefore should be referred to
the legislation on administrative offenses. It is emphasized that when choosing the object of encroa-
chment, the legislator must take into account the victimology, which will serve to improve the legis-
lation on criminal liability.

Keywords: crime, criminal law, norm, insignificance of the act, sanctions, principles, victimology,
criminal offense

INTRODUCTION

The choice of the object of a criminal offense has a great scientific and pra-
ctical importance. The solution of this important problem will make it possible to
correctly identify the object of criminal protection, to clarify its social conditio-
nality, to indicate its place in the system of legislation on criminal liability. Exa-
mining the presented problem, the legislator will be able to formulate and adopt
the rule, which fully indicates the correct choice, justification and criteria of the
object of the criminal offense. Legislative consolidation of the object of criminal
law protection will allow law enforcement agencies and the court to correctly



4 OLEG BATYUK, ELENA VOROBEY, PETRO VOROBEY

apply the relevant rule in the qualification of a criminal offense and in the fight
against crime.

The relevance of the research topic is that in domestic legal science the ques-
tion of the specifics of the choice of objects of criminal law protection has not
been sufficiently studied. The lack of such research leads to an imperfect constru-
ction of criminal law, their wrong place in the system of legislation on criminal
liability and errors in the qualification of socially dangerous acts. The correct
choice of the location of the object of a criminal offense will allow to establish
its objective and subjective features, to impose a just punishment and to ensure
the constitutional rights and freedoms of man and citizen.

The question of choosing the object of a criminal offense, its justification and
criteria, remain relevant not only today but also in the distant future. The lack of
basic research on this problem indicates its relevance and necessity. The available
works of some scientists indicate only involvement in this problem. The greatest
contribution to the study of the choice of the object of the crime made Professor
M.J. Korzhansky, who was the first among the scientists of the post-Soviet time
to make a deep study of this problem.

The purpose and objective of the study is to try to emphasize and highlight the
importance of correct, research-based, criteria for selecting the object of a cri-
minal offense. Indicate the importance of the place and role of the object of crimi-
nal protection in the system of legislation on criminal liability.

1. CRITERIA AND JUSTIFICATION OF THE CHOICE
OF CRIME OBJECTS

The Law of Ukraine on Criminal Liability (Article 1 of the Criminal Code of
Ukraine) has the task of legal protection of human and civil rights and freedoms,
property, public order and public safety, environment, constitutional order of
Ukraine from criminal encroachment, peace and security of mankind, and crime
prevention. The main task of the law is the protection of public relations [Voro-
bey, Korzhansky, and Shchupakovsky 1997, 116-23].

What criteria is (and should be) guided by the legislator in the protection of
public relations, choosing the object of criminal protection from the general mass
of public relations?

The legal superstructure always corresponds to a certain economic basis,
which protects it by criminal law. This is determined mainly by the social and po-
litical system of society, its class structure, the level of historical and cultural de-
velopment. Such conditionality is coming from the tasks of state-building in a de-
mocracy, an important task of which is the protection of public relations. Achie-
ving this goal depends primarily on the criminal law policy of the state.

The need to ensure the protection of public relations (material, political and
spiritual interests of society, the state and the individual) is emphasized in the
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Constitution of Ukraine (Articles 1-19, 21-25, 57-64), laws, state decisions and
resolutions.

Depending on the social value of social relations, economic factors and the
effectiveness of legal protection, the social conditionality of criminal law protec-
tion is determined. In order to choose the object of criminal protection, the legis-
lator must take into account, first of all, objective factors, the main of which are:
a) the place, role and social value of certain social relations; b) the prevalence of
relevant socially dangerous violations of these public relations; c) the amount and
nature of the damage caused by such violations of socially dangerous damage; d)
effective available means of protection. To this end, the legislator must determine
the regularity of social development, the economic consequences of publication
and the application of specific criminal law. An important role in this is played
by the substantiation of the possibility, necessity and expediency of application
of criminal law in specific cases.

The legislator, choosing the objects of criminal law protection and establi-
shing appropriate prohibitions, must take into account the social conditionality of
legal regulation (which requires this rule) and the value of certain social relations.
It is also necessary to establish and justify the role and significance of these norms
(norms) for the entire system of existing social relations. The protection of the re-
levant public relations by the means available in the state must not harm other,
no less important public relations.

In our opinion, the most valuable and most important in the system of social
relations are the relationships that are the main benefits of the person (life, health,
sexual integrity, etc.). Without a person, there can be no social relations at all,
and therefore, they must be the most protected. Part 2 of Article 11 of the Criminal
Code of Ukraine states that an act or omission is not a crime, which although for-
mally contains signs of any act provided by this Code, but due to insignificance
does not constitute a public danger, to wit did not cause and could not cause signi-
ficant damage to a natural or legal person, society or the state. The above-men-
tioned relations are so important and the public danger of encroachment on them
is so great that the provisions of Part 2 of Article 11 of the Criminal Code of
Ukraine cannot be applied to them. On the other hand, such crimes as banditry,
robbery, murder, etc. cannot be recognized as not socially dangerous on the gro-
unds of insignificance. Regardless of the main object of criminal law protection,
these crimes directly or indirectly encroach on human life.

B.S. Nikiforov believed that the criminality of a particular behaviour is deter-
mined by the properties of the subject of the offense, the peculiarities of its attitu-
de to the act and the properties of the objective side (mode of action, severity of
consequences, etc.). However, the main criteria for the criminality of actions, in
the presence of all other preconditions and the severity of the damage caused [Ni-
kiforov 1958, 19-27]. This point of view was supported by prof. M.J. Korzhan-
sky. In general, such a statement needs to be supplemented by an indication of
other cases where the criminal act poses a threat of causing serious social harm.
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Here we should take into account those actions that create a real danger of chan-
ging social relations, as well as all kinds of attempts. One of the main factors de-
termining the need for criminal law protection of certain social relations is the
occurrence of inevitable serious consequences, regardless of whether it is defined,
the measured socially dangerous damage in a particular case.

Unlike serious and especially serious crimes, in the commission of which, pu-
blic harm is not amenable to quantitative differentiation, abduction and some
other encroachments can make significant changes in the field of objects prote-
cted by law. But, at the same time, minor acts do not require such criminal protec-
tion as the above-mentioned crimes. Some social relations are characterized by
the fact that the damage caused in the field of these relations requires measure-
ment and quantification. Depending on the damage caused, the abduction has se-
veral types (significant damage, large size, especially large size —note 2, 3 and 4
to Article 185 of the Criminal Code of Ukraine). The extent of the social damage
caused to the object of encroachment is applied to some other encroachments
with a similar differentiation.

Protection of public relations under certain conditions can be provided only
by Criminal law. Although objective reasons significantly affect the processes.
Such reasons include the impossibility of organizing appropriate forms of control
in the sphere of public life, the impossibility of restoring the broken relations, se-
vere consequences, and the irreversibility of the socially dangerous damage.

Of course, these are not all socially dangerous changes in social relations, but
only the most significant ones. They are precisely of practical importance in that
they are the basis for the classification of offenses. If the relevant encroachments
do not have such properties, then the fight against them can be ensured by admini-
strative, civil and other measures, excluding criminal law. Such acts are admi-
nistrative offenses. As we can see, the choice of the object of the crime is a di-
fficult and responsible task of the legislator.

Changing the social economical formation requires a timely response to all
processes in the state, including legislation. The practice of applying the law on
criminal liability shows that many acts should be decriminalized in general, or
translated into the category of administrative offenses. Therefore, the question of
changing the legislation on criminal liability is timely.

In many actions, harmful social consequences do not occur immediately and can
be remedied by damages or other measures. There are many norms in the legislation
on criminal liability, which contain alternative sanctions of deprivation of the right to
hold certain positions or engage in certain activities (Articles 205(1), 206(2), 209,
209(1), 210, 211, 212, 212(1), 218(1), 219, 220(1), 222, 222(1), 223(1), 223(2), 224,
227,229, 232(1), 232(2), 237, etc.) The above-mentioned measure of punishment at
compensation of the caused damage, will give the chance not to apply to the pe-
rson of measures of criminal legal influence. As practice shows, measures of cri-
minal law influence are not always expedient and effective. Conversely, in the
presence of only such measures, damage is inflicted that requires protection by
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criminal law. In Articles 21-24 of the Constitution of Ukraine enshrines an im-
portant constitutional provision that citizens of Ukraine have full social econo-
mic, political and personal rights and freedoms, and therefore, deserves special
attention to the criminal protection of these freedoms by the law on criminal liabi-
lity. In comparison with the European legislation on observance of the constitu-
tional rights and freedoms of the person and the citizen, human rights and free-
doms in our state are approximately equal. Although in some issues of criminal
law protection of property, freedom of marriage, etc., there is a difference.

The guarantee of protection of rights and freedoms in the state is the invio-
lability of the person (Article 29 of the Constitution of Ukraine), housing (Article
30 of the Constitution of Ukraine), protection of privacy, secrecy of correspon-
dence, telephone conversations and telegraph messages (Article 31 of the Consti-
tution of Ukraine) protection of honour, dignity and personal freedom (Articles
21-22 of the Constitution of Ukraine). To ensure these constitutional rights, it is
necessary to strengthen their criminal law protection [Korzhansky 2004, 45—47].
Not only does the set of goods protected by law affected the degree of protection,
but also the object of protection of each of them.

2. EUROPEAN APPROACHES TO THE SELECTION OF CRIMINAL
PROTECTION OBJECTS

In some European countries, the subjective rights of citizens are more fully
protected than in Ukraine. For example, Bulgarian law contains 18 types of encro-
achments on the interests of the family and young children, while the Criminal
Code of Ukraine contains ten types of such encroachments. The sphere of perso-
nal security of citizens in European countries is significantly expanded when
a person is in immediate danger, which threatens his life or health.

These laws of European countries more fully than domestic law protect the in-
violability of the home, the secrecy of correspondence, and some other consti-
tutional rights of citizens. Bulgarian criminal law, in addition to unlawful depri-
vation of liberty (Article 142 of the Bulgarian Criminal Code) provides for crimi-
nal liability for any coercion to commit or not to commit any acts against the will
of a person (Article 143 of the Criminal Code). Liability for coercing the use of
violence or threat of harm to certain behaviour is provided by the legislation of
the Republic of Poland (Article 167 of the Criminal Code). The absence of such
arule in domestic law leads to the fact that in practice some cases of socially dan-
gerous violence or coercion to commit certain actions do not constitute a crime.

The sphere of protection of personal safety of citizens is significantly expan-
ded by the norms of the legislation of European countries, which provide for cri-
minal liability for endangering the life or health of a person.

The important value for the choice of object prevalence of violations of certain
social relations in specific socio-economic formations and historical conditions
is important for the choice of objects of criminal law protection. The constant
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violation of such relations indicates the inadequacy of the means of their protec-
tion and the need for more effective measures. Or, conversely, the practice of ap-
plication of statutory measures to protect certain social relations indicates their
unfoundedness and inexpediency. According to judicial and investigative prac-
tice, many crimes in the field of economic activity should be classified as admini-
strative offenses.

The choice of the object of criminal protection, in general, is determined pri-
marily by the public danger of encroaching on specific social relations. Public
danger is the most significant and main feature inherent only in a criminal offe-
nse. All other offenses of public relations can be considered only socially harm-
ful. Public danger and social harm have different legal nature, and therefore differ
not only in terms. For example, physical pain is harmful to health, and penetrating
an injury to the abdomen or chest is dangerous, and so on. Such changes in its na-
tural functioning that violate the conditions of its existence are dangerous for
a certain system of social relations. Harmful can be considered only those chan-
ges that do not violate the conditions of the system, but only create temporary or
local obstacles to it. Thus, socially dangerous violations can lead to the destruc-
tion and liquidation of the system, and harmful violations do not threaten such
consequences. The above gives grounds to assert that danger and harmfulness are
not only not identical concepts, but also different in essence. A crime is an act
that is dangerous for the interests of society, the individual and the state, because
it violates the conditions of'its existence. This explains the need to protect society
from dangerous encroachments by criminal law. At the same time, criminal law
measures should be applied only for socially dangerous offenses.

The legislator’s knowledge of the laws of social development and evaluative-
volitional opinion about the social value of specific social relations has important
meaning for the choice of objects of criminal law protection. When issuing a cri-
minal law norm on the protection of certain social relations, the legislator must
take into account, first of all, objective factors, the real living conditions of socie-
ty. Legislation should be based primarily on the knowledge accumulated by ex-
perts in various fields of science, the generalization of public opinion, expecta-
tions and needs.

The comparative importance and social value of social relations, as well as the
necessity and expediency of their criminal protection in society is determined by
the interests of society as a whole. An equally important factor in choosing the ob-
ject of criminal protection is the level of legal awareness of citizens and the ethical
foundations of society. For the life of the object of criminal law protection, an impo-
rtant circumstance is the legal awareness of the majority of members of society, in-
cluding law enforcement officers and the court. Of particular importance here acqu-
ires the legal awareness of citizens. They must be convinced of the necessity of such
a law and of the justice of the punishment for committing the crime specified in it.

As practice shows, many laws on criminal liability do not correspond to the
legal consciousness of the majority of members of society, they practically do not
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act, do not fulfill their social role for which they were adopted. Such laws have
no general warning effect, i.e. they are socially dead [Vorobey, Korzhansky, and
Shchupakovsky 1997, 116-23]. These include Articles 174—184, 210, 213, 236—
241, 297, 338, 339 of the Criminal Code of Ukraine. With a more in-depth and
meticulous analysis of criminal law to the above articles, much more can be added.

The application of the law on criminal liability, which does not correspond to
the legal consciousness of society, is harmful, because it cannot fulfill its social
task: to ensure the protection of relevant public relations. The preventive effect
of such a rule is so insignificant that it is often called “dead.”

When choosing the object of criminal protection, it is equally important to ta-
ke into account the ethical beliefs of society, its moral principles and principles.
Analyzing the domestic criminal law literature, we can see that the issues of ethi-
cal foundations of the law on criminal liability, the relationship of moral norms
with legal norms are at a fairly low level of research. This state of affairs has
a negative impact on the rule-making process, as it does not allow the full expre-
ssion of moral norms in the law and provide prospects for the development of le-
gislation on criminal liability.

A necessary condition for the emergence of new legal norms is the ethical ba-
sis, and the ethical content of the rule of law, part of its general content. Therefore,
when choosing the object of criminal law protection, it is necessary to take into
account the ethical basis of the future norm and express in these norms the ethical
ideals of society. Any normative act must be based on the requirement of fairness
[Demkov 1996, 10-12]. Contradictions caused by the dialectic of public life be-
tween the norms of criminal liability legislation and the norms of morality (mo-
rality) must be resolved by changing the relevant legal norms.

Today, the legislation on criminal liability, in some cases, does not fully esta-
blish and implement the principles of public morality. This applies to the rules
that protect life, health, honour and dignity and some other relationships. Ethical
and moral foundations of criminal liability legislation are an important and re-
levant topic today, which requires in-depth study. Therefore, we will limit our-
selves to general remarks on this important and necessary issue.

The above social relations are characterized by some features as equivalent
objects of criminal law protection, regardless of the psycho-physiological state of
the subject of relations, his social status and other features. Life, health, honour,
dignity and other inalienable personal goods of a person belong to specific indi-
viduals, and are not just members of society. Each individual is ethically, morally,
materially, and socially connected with a large number of other members of so-
ciety by thousands of “threads.” Such relations have a public assessment. Some
relationships are considered highly moral, ethical, friendly, personal, family, and
others are immoral. But even high moral ties can be broken by murder, betrayal,
insult, and so on. There is a great ethical distance between similar acts committed
by a stranger and a close person. They are divided mainly by the special properties
of the relationship — friendship, intimacy, kinship, and so on. Ethical principles
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of society are most clearly manifested in relations with relatives: father, mother,
daughter, son, grandson, brother, sister. Preserving the foundations of social mo-
rality, constantly educating, developing the ethical principles of people’s lives are
important tasks of society and the state. Article 3 of the Constitution of Ukraine
guarantees the protection of equality and human dignity and defines it as an im-
portant state task.

Domestic criminal liability legislation does not adequately take into account
ethical principles. The analysis of the legislation shows the possibilities of its fur-
ther improvement. The law does not distinguish as an aggravating act the murder
of arelative (father, mother, etc.), as well as other crimes against loved ones (rape,
bodily harm, etc.). Here it is obvious that preference should be given to the ethical
principles of society as the most valuable public good.

CONCLUSIONS

The legislation of European countries provides more severe criminal liability
for the murder of the above persons. The destruction of morality will inevitably
lead to more serious consequences than, for example, the harm caused by justice
in individual cases of concealment of a crime. From what has been said, it is clear
that for crimes against relatives, criminal liability should be strengthened, and for
concealment of crimes by relatives, it should be excluded [Vorobey, Korzhansky,
and Shchupakovsky 1997, 116-23]. Again, the legislation of European countries
contains provisions on the exemption from criminal liability of relatives and
friends for concealing crimes.

There are views of scientists that when choosing the objects of criminal law
protection, the legislator must also take into account the possibility of such pro-
tection. To make a decision on the protection of the object of encroachment by
criminal law, the legislator must take into account the victimology. The discussion
on the problem of victimology showed its important practical significance [Tulya-
kov 2001, 24-26]. The conclusions of such a discussion deserve attention, and the
proposed proposals can be used in the rule-making process in the selection of ob-
jects of criminal law protection and in the construction of specific criminal law.
This will improve the legislation when choosing the object of criminal protection.
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Abstract. In the difficult times of reconstruction of Polish statehood, having a life insurance policy
that actually secured the existence of the family after the death of its breadwinner was a luxury that
few citizens could afford. The burden of paying premiums was too heavy for the vast majority of
society, hence the decision to take out the policy was sometimes made too late — at a time when the
person concerned already knew about a deadly disease that was consuming his body. In order to
obtain an insurance policy, he hid information about the disease, which in turn exposed the insu-
rance companies to losses. They fought this practice by refusing payments to people who, by sig-
ning the contract, concealed information important from the insurer’s point of view.
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INTRODUCTION

The insurance market in interwar Poland was struggling with numerous pro-
blems that had a huge impact on the mutual relations between insurance com-
panies and their clients. The intertwining of historical events has led to a signi-
ficant part of society approaching the idea of securing all goods with distrust or
even hostility, treating insurers as opponents whose outsmarting can be a reason
for glory. This attitude had an impact on the behavior of policyholders to recover
funds paid in the form of contributions.

In Poland, insurance did not have a long tradition. Contrary to the great trading
powers such as England or the Netherlands, Poland did not participate in the co-
lonial expansion, and international trade did not constitute a significant branch of
the domestic economy.' Due to these circumstances, apart from a few exceptions
before the fall of the First Republic, the custom of protecting themselves against
the consequences of unfortunate and unexpected events among its citizens did not
spread. On a larger scale, property insurance was first encouraged, and then for-
ced during the partitions.

The first compulsion to insure property was introduced by the Prussian in-
vader, who in 1803 ordered that municipal property be insured against fire, and
a year later extended this obligation to rural buildings. The people living in the

! On the relationship of insurance with geographical discoveries and with the conquest and exploita-
tion of new continents see Bednaruk 2018b, 19.
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areas subject to compulsion treated the new burdens as another way of the hostile
authorities to extract money from the pockets of the inhabitants of the Prussian
partition. It took many years to convince her of the sensibility of the introduced
solutions [Szczgsniak 2003, 75].

Compulsory insurance was adopted in a similar scope in the territory of the
Duchy of Warsaw, and after its collapse in the Kingdom of Poland, while in the
Austrian partition, despite attempts made, it was not possible to introduce it and
the protection of goods remained a voluntary decision of citizens. At the end of
the 19th century and in the first years of the 20th century, the insurance industry
in Poland, taking advantage of the gained trust of customers, expanded its activi-
ties to an unprecedented size. Millions in profits attracted the biggest players in
the insurance market from all over the world. The number of products offered
was constantly growing, and the number of policies signed was multiplied with
it [Biskupski 1925, 22].

The outbreak of World War I introduced some turmoil on the insurance mar-
ket, but after temporary problems, the industry continued to develop. The cata-
strophe happened only after the end of hostilities. Virtually all establishments
with foreign capital withdrew from the territory of the nascent Polish state the co-
ntributions of Polish citizens accumulated over the years, leaving them without
the possibility of applying for compensation in a situation where events occurred
that entitle them to claim the benefit specified in the contract. To this day, it is im-
possible to fully estimate the amounts lost as a result of unfair actions of insurers,
but we are talking about gigantic amounts of contributions paid by successive ge-
nerations of inhabitants of Polish lands [ibid., 22ff].> Many millions of Polish
citizens have been injured.’

It is true that the Versailles treaty required the defeated states to settle the colle-
cted premiums and pay fair compensation to insurance company customers,’ but

2 1. Biskupski lists that the Russians took away insurance funds worth 19 million 300 thousand. Ru-
bles. See also: Sprawozdanie rachunkowe Polskiej Dyrekcji Ubezpieczen Wzajemnych za rok 1923-
1924, Warsaw 1925, p. 37, where the table shows that the Russians took away the amounts of almost
13.5 million accumulated as supplementary capital from the largest insurer. rubles in gold; Zabez-
pieczenie mienia poddanych Panstwa Polskiego w Rosji 01.03-14.11.1918. Zbior dokumentow
AAN. Zespot Gabinet Cywilny Rady Regencyjnej, ref. 169, p. 7, where calculations of the sums ex-
ported to Russia from other financial institutions of the Kingdom of Poland amount to almost half
a billion rubles. Only in the area of the former Congress Poland, German plants gathered reserves
of 3 million from the contributions of the local population. 800 thousand brands, 300 thousand. cro-
wns and 400 thousand rubles [Koztowski 1922, 1ff].

3 Korespondencja w sprawie zabezpieczenia mienia poddanych Panstwa Polskiego w Rosji. AAN.
Zespol Gabinet Cywilny Rady Regencyjnej, ref. 169, p. 2ff; Korespondencja Komisji Rejestracji
Strat Wojennych z czerwca 1918 r. w sprawie zwrotu naleznych Polsce sum, ibid., ref. 171, p. 11f;
Rewindykacja i reewakuacja z Rosji, ibid., ref. 310, p. 1f; Korespondencja w sprawie rewindykacji
zabytkoéw polskich z Rosji. AAN. Zespot Delegacja Polska w Komisjach Mieszanych w Moskwie,
ref. 6, p. 1.

4 Traktat pokoju miedzy mocarstwami sprzymierzonemi i skojarzonemi i Niemcami, podpisany
w Wersalu dnia 28 czerwca 1919 roku, Journal of Laws of 1920, No. 35, item 200, Articles 77, 238—
239.
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both Germany and Austria dragged out the negotiations for several years. When
finally the payment of insurance claims was made, they turned out to be so sym-
bolic that a Polish citizen in return for long-term premiums received the equiva-
lent of the weekly earnings of a worker in industry.” Customers who had policies
in Russian, American or Italian plants had to deal with slightly less problems,
they also had to fight for a long time and the results achieved were far from satis-
factory.

The indicated circumstances, combined with the generally difficult living con-
ditions in interwar Poland, created a specific atmosphere of consent to dishonesty
towards insurance companies. With the passage of time, the acceptance of such
behavior grew, especially when it turned out that after the loss of the fight for the
insurance market by Polish entities, foreign capital, dominating an increasing part
of the industry, returns to the game. Often these were the same players who had
used Polish clients once, but under a changed banner, and when it was impossible
to infer honest intentions of foreign capital from the negotiations for the return of
receivables, frustration in society grew to enormous size [Piatkiewicz 1928, 31f;
Gnatowski 1937, 32ff; Geppert 1979, 210ff].

1. UNFAIR CUSTOMER PRACTICES

The vast majority of life insurance policies in the analyzed period were bought
by men who thus secured the existence of their family after their own death. Con-
tracts with women were few and in the entire interwar period they constituted
a small percentage of all documents of this type [Koztowski 1927, 17, Michalak
1979, 188ff].® According to some analysts at the time, the reluctance of women
to insure against death was supposed to result from superstitions that were easier
for the fair sex to succumb. Belaying was allegedly treated as provoking fate to
the occurrence of a given event. Thus, life insurance could, according to the su-
perstitious part of society, hasten the death of the policy holder [Koztowski 1928,
38].

However, more importance should be attributed to the role of the man in the
family of that period. The burden of earning money, and thus the financial se-
curity of the family, rested primarily on the male part of society. Thus, the death
of a man drastically worsened the property status of his wife and children. Hence
the need to secure the life of the sole breadwinner.

Life policies concluded after a medical examination were available on the
market, treated as safer for the insurer, hence the conditions proposed in this type
of contracts were more favorable for customers and without the obligation to test.
In the latter case, as the more risky one, the proportions of the premiums paid to
the sum insured were less favorable for the life policyholder [Idem 1926, 291f].

5 For more detailed calculations see Bednaruk 2018a, 141ff. .
¢ See Sprawozdanie Dyrekcji Krajowego Ubezpieczenia na Zycie w Poznaniu z dzialalnosci za rok
1931, Poznan 1931, p. 3ff.
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Naturally, people who knew their poor health tried to avoid contact with a do-
ctor at the insurer’s services and sign a contract without having to be examined.
The costs of such a policy, however, were high and in the long run difficult to
bear for a less wealthy person, and as a consequence it could have turned out that
in the event of a long-term illness, the company compensated itself with higher
premiums for the amount of compensation due. Therefore, people who were not
able to precisely determine the length of their further life often decided to join in-
surance with a compulsory medical examination, hoping that they would be able
to slip through the insurer’s security network.

Even if the doctor employed by the insurer diagnosed the disease, considering
that the risk of death of the potential client is high, it did not mean that he would
be left without the protection provided by the life policy. The insurance services
market in our country was relatively large and the competition was fierce, so it
was always possible to give up the services of one plant and try your luck in ano-
ther. The insurance industry did not yet develop coherent rules for the exchange
of information, hence the chance of concealing information about the disease and
about applying for a policy in a competitive company was large.

2. DEFENSE OF INSURANCE COMPANIES AGAINST ATTEMPTS
TO EXTORT UNDUE BENEFITS

In the analyzed period, the insurance industry no longer operated on the basis
of assumptions and assumptions as to the possible occurrence of events provided
for in the policy. Particularly in life insurance, intensive research was carried out
on the statistical life expectancy broken down by sex, occupation, age and living
conditions. Scientific research on the so-called The “law of mortality” began in
the 17th century, but the development of detailed tables for the needs of the in-
surance market took place much later, and it was not until the end of the 19th cen-
tury that the probability of human death in a specific age category was quite preci-
sely calculated [Eichstaedt 1928, 5ff; Idem 1934, 101f].

Apart from extraordinary situations such as war or epidemic, it was possible
to calculate the amount of the premium in proportion to the sum insured in such
a way as to ensure protection to the client and an appropriate profit for the insurer
without greater risk. However, the condition of the correctness of the calculations
was the appropriate base reflecting the state of health of the society, unadulterated
by one or the other party to the contract.” On the one hand, insurers would like to
have young and healthy people among their clients, guaranteeing constant and
long-term income from premiums, and on the other hand, life insurance policies
were of interest to those who predicted that they would have little life left.

7 See Tablice Smiertelnosci z liczbami komutacyjnemi obliczonemi przy stopie 4% i 4 1/2%, “Rocz-
nik Panstwowego Urzedu Kontroli Ubezpieczen za rok 1929”, Warsaw 1930, p. 149ff, in which, on
the basis of data from insurance companies from other countries, the statistics of mortality in parti-
cular years at the turn of the 19th and 20th centuries are shown.
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The establishments defended themselves against such situations, employing
the best doctors and forcing applicants to fill out more and more detailed questio-
nnaires, in which they asked about their health status and previous illnesses. The-
re were also demands to submit health declarations under the threat of losing the
right to a benefit in the event of a lie being discovered. The questionnaires took
into account the most common diseases that lead to a reduction in the statistical
life expectancy of the client and asked directly whether the person applying for
the policy was sick.

Interestingly, however, insurers with time less and less often resigned from si-
gning the contract in the event of a lie being discovered by a potential client. They
discovered that among the competition there will always be an entity ready to
accept a rejected customer, provided that they agree to pay higher premiums. Not
wanting to lose the expected profits, often, having knowledge of the disease, they
agreed to issue the policy, collected premiums and only when attempting to exer-
cise the rights under the contract refused to fulfill their part of the obligations, po-
inting out that the policy owner had deliberately and intentionally misled the in-
surer.”

There were many such cases of refusal to provide the benefit with reference
to concealment of illness by the client in the analyzed period, but it can be assu-
med that only some of them saw the light of day. Investigators are mainly aware
of those cases that ended up in court. However, there is a reasonable suspicion
that what went to court is only the tip of the iceberg. It was not in the insurer’s
best interest that clients go to court with any such case. Indeed, a number of jud-
gments rejecting undue claims could show the determination of the companies in
the fight against fraud attempts, but too large a scale of the phenomenon could
lead to deterring potential customers.

Therefore, the insurance market sought to maintain a reasonable balance be-
tween refusals to pay benefits in the most glaring cases, and consent to bend the
rules in a situation where the company had already earned enough on a given
client to turn a blind eye to some inaccuracies in his sickness card. Somewhere
between these types of situations there was a whole bunch of unknown to us exa-
mples of secret agreements leading to partial satisfaction of claims in return for
resignation from the court, concluded when both parties decided that there was
room for reaching a compromise.

3. JURISPRUDENCE OF POLISH COURTS

In the first years of the existence of the independent Polish state, disputes be-
tween companies and their clients under insurance contracts were submitted to
various courts, depending on the regulations inherited from the invaders in a gi-

8 See Orzeczenie Sqdu Najwyzszego CIII. 81/33 w sprawie odstgpienia przez zklad ubezpieczen od
umowy ubezpieczenia na zZycie z powodu zatajenia choroby przez ubezpieczonego, “Rocznik Pan-
stwowego Urzedu Kontroli Ubezpieczen za rok 1935”7, Warsaw 1936, p. 186ff.



16 WALDEMAR BEDNARUK

ven area. Only the Code of Civil Procedure adopted in 1930 introduced the exclu-
sive jurisdiction of regional courts in disputes over payment of the sum insured
to clients.’

The first decade of the interwar period was also characterized by great free-
dom in shaping the content of contracts between entities in the insurance industry
and their clients. The lack of effective supervision over the insurance market in
Poland resulted in an unequal position of the parties to this type of agreement,
and as a consequence often detriment to the policy holder. The establishments,
taking advantage of their advantage, included clauses in the content of the do-
cuments allowing for release from liability in a convenient situation."

As long as this type of solution was not explicitly banned, the courts ruled
against the policyholders. With time, however, an obligation was introduced to
prepare a document called “General insurance conditions” in each society. They
were subject to approval by the State Insurance Control Office and could not be
arbitrarily changed by the insurer. The regulation of the President of the Republic
of Poland on the control of insurance from 1928 clarified that they cannot be
changed, especially to the detriment of the insured."'

For some time, some plants tried to circumvent the applicable regulations by
introducing annexes to contracts in the form of the so-called specific insurance
conditions, contrary to the general conditions. However, the strong reaction of the
supervisory authority combined with the jurisprudence of the competent courts
prevented the use of prohibited clauses.'”

The change consisted, inter alia, in the introduction of time limitations as re-
gards the termination of the contract by the company in the event of receiving in-
formation about the misleading of the insurance company by the customer. The
point was that the insurer could not freely use the benefits of the concluded con-
tract as long as it was favorable to him. Collect a premium despite the knowledge
that the other party was not honest in completing the documents, and withdraw
from the contract at the time of the client’s death to free himself from obligations.

In line with the adopted jurisprudence, the company could withdraw from the
contract if it was misled as to the health of its client, as long as the underlying di-
sease directly contributed to death.'* An important objection that should be made

9 Article 13(2)(6) of the Code of Civil Procedure of November 29, 1930, Journal of Laws No. 83,
item 651; see also Orzeczenie Sqdu Apelacyjnego we Lwowie 1.C.Z. 155/34 w sprawie wylqcznej
wlasciwosci sqdow okregowych w sporach o zaplate sumy ubezpieczenia, “Rocznik Panstwowego
Urzgdu Kontroli Ubezpieczen za rok 1935”, Warsaw 1936, p. 190.

19 See Okolnik PUKU nr 94 z dnia 21 lutego 1930 r. w sprawie interpretacji art. 33 ust. 2 rozpo-
rzqdzenia o kontroli ubezpieczen, “Rocznik Panstwowego Urzgdu Kontroli Ubezpieczen za rok
19307, Warsaw 1931, p. 200ff.

1T Article 33(2) of the regulation of the President of the Republic of Poland of January 26, 1928 on
insurance control, Journal of Laws No. 9, item 64.

12 See Okolnik PUKU nr 94; Okdlnik PUKU nr 113 z dnia 23 lutego 1931 r. w sprawie ogdlnych waru-
nkow ubezpieczenia, “Rocznik Panstwowego Urzgdu Kontroli Ubezpieczen za rok 19317, Warsaw
1932, p. 184ff.

13 See Orzeczenie Sqdu Okregowego we Lwowie [no file ref. — W.B.] w sprawie stwierdzenia, iz
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is the fact emphasized by the courts that the misrepresentation must have been
conscious, because if the client declared that he was healthy, but he was not he-
althy, but was not aware of his illness, it was not possible to infer on this basis.
of the will to mislead the insurer and refuse to cover the policy.'* However, the
time for withdrawing from the contract was limited to one year from the issuance
of the policy and to one month from the moment the insurer became aware of the
existence of the condition in the form of confusion."

CONCLUSIONS

In the analyzed period, concealment of the illness by the client at the time of
signing the contract with the insurance company remained one of the main rea-
sons for refusing to pay compensation after the death of the insured person. The
first years after Poland regained independence were characterized by considera-
ble freedom of insurance companies in terms of shaping the content of contracts,
which often resulted in abuse and harm to the families of customers who took out
life insurance policies. It was only the change of regulations in conjunction with
the active policy of the State Office for Insurance Control that forced a significant
change in the approach to the rights of the insured.

udzielenie odpowiedzi niezgodnych z prawdq na pytania postawione przez lekarza, dotyczqce isto-
tnych okolicznosci i jako takie zamieszczone we wniosku ubezpieczeniowym, powoduje utrate pra-
wa do swiadczenia, “Rocznik Panstwowego Urzedu Kontroli Ubezpieczen za rok 19307, Warsaw
1931, p. 236ff; Orzeczenie Sqdu Okregowego w Cieszynie I11.12/31 w sprawie stwierdzenia, iz zata-
Jjenie przez ubezpieczajgcego przy zawieraniu ubezpieczenia na zycie, ze jest lub byl chory na syfilis
uprawnia zaklad ubezpieczen do odstgpienia od umowy ubezpieczenia, “Rocznik Panstwowego
Urzedu Kontroli Ubezpieczen za rok 1932”, Warsaw 1932, p. 191ff.

14 See Orzeczenie Sqdu Okregowego we Lwowie II. Cg. 122/30.

15 See Orzeczenie Sqdu Najwyzszego C.IIL 81/33 w sprawie stwierdzenia, iz odstgpienie przez za-
ktad ubezpieczen od umowy ubezpieczenia na Zycie z powodu zatajenia choroby przez ubezpie-
czonego dopuszczalne jest z zachowaniem umowionego terminu rowniez po Smierci ubezpiecza-
Jjacego, “Rocznik Panstwowego Urzedu Kontroli Ubezpieczen za rok 19357, Warsaw 1936, p. 186ff;
Orzeczenie Sqdu Najwyzszego C. 1. 622/31 w sprawie stawierdzenia, iz zastrzezone w polisie prawo
zakladu zaczepienia umowy ubezpieczenia w ciggu 1 roku od dorgczenia polisy z powodu za-
placenia pierwszej sktadki w chwili, gdy ubezpieczony byl juz cigzko chory, moze zaklad uskutecznic¢
przez oswiadczenie wobec przeciwnika, a nie koniecznie w drodze skargi powodowej, “Rocznik
Panstwowego Urzgdu Kontroli Ubezpieczen za rok 19337, Warsaw 1934, p. 175ff; Orzeczenie Sqdu
Najwyzszego C. III. 358/32 w sprawie stwierdzenia, iz zaklad ubezpieczen nie moze, odmawiajgc
wyptaty odszkodowania z powodu podania we wniosku ubezpieczeniowym waznej okolicznosci nie-
zgodnie z rzeczywistoscig, powolywa¢ si¢ na przepisy §§ 17, 18 i 21 ustawy z dnia 30. V. 1908 r.
o umowie ubezpieczenia, o ile nie odstgpil od umowy w terminie miesigcznym, “Rocznik Pan-
stwowego Urzedu Kontroli Ubezpieczen za rok 1934”, vol. I, Warsaw 1935, p. 158ff; Orzeczenie
Sqdu Apelacyjnego w Krakowie C.A. II. 1065/36 w sprawie stwierdzenia, iz termin miesigczny w §
6 ustawy z dn. 23. XII. 1917 r. o kontrakcie ubezpieczenia biegnie dla zaktadu ubezpieczenia nie od
daty, w ktorej zaklad zebrat wszelkie dowody co do wadliwosci zeznan, lecz od daty, w ktorej zaktad
uzyskat takie dane, z ktorych wedtug wszelkiego prawdopodobienstwa mogt i powinien byt wnosic¢
o wadliwosci zeznan, “Rocznik Panstwowego Urzedu Kontroli Ubezpieczen za rok 19377, Warsaw
1938, p. 188ff.



18 WALDEMAR BEDNARUK

REFERENCES

Bednaruk, Waldemar. 2018a. “Roszczenia polskich obywateli wobec niemieckich zaktadéw ubez-
pieczeniowych w okresie 20-lecia migdzywojennego.” Humanum. Miedzynarodowe Studia
Spoteczno-Humanistyczne 29 (2):141-50.

Bednaruk, Waldemar. 2018b. “Wptyw ubezpieczen na rozwdj transportu morskiego w epoce weze-
snonowozytnej.” Teka Komisji Prawniczej PAN Oddzial w Lublinie 11, no. 2:19-27.

Biskupski, Ignacy. 1925. O ubezpieczeniach. Poznan: Naktadem Fiszer i Majewski.

Eichstaedt, Ignacy. 1928. “Prawa $Smiertelno$ci.” Przeglqd Ubezpieczeniowy 6:5—13.

Eichstaedt, Ignacy. 1934. “Rozwdj wiedzy 1 techniki asekuracji zyciowej.” Przeglgd Ubezpie-
czeniowy 3—4:10-25.

Geppert, Eugeniusz. 1979. “Kapitat zagraniczny w ubezpieczeniach gospodarczych u schytku okre-
su migdzywojennego.” Studia Ubezpieczeniowe 4:210-30.

Gnatowski, Bronistaw. 1937. Ku spolszczeniu asekuracji prywatnej w Polsce. Warsaw: “Jutro
Pracy”.

Koztowski, Wladystaw. 1922. “Ubezpieczenia prywatne w rokowaniach polsko-niemieckich.”
Przeglgd Ubezpieczeniowy 3:1-2.

Koztowski, Witadystaw. 1926. “Pieni¢zna warto$¢ ludzkiego zycia.” Przeglgd Ubezpieczeniowy
3:29-30.

Koztowski, Wiadystaw. 1927. “Kobiety a ubezpieczenia zyciowe.” Przeglgd Ubezpieczeniowy
3:17.

Koztowski, Wiladystaw. 1928. “Kobieta jako przeciwniczka ubezpieczen.” Przeglgd Ubezpie-
czeniowy 2:38-39.

Michalak, Jozef. 1979. “Organizacja i stan ochrony ubezpieczeniowej w Polsce w latach 1918—
1939.” Studia Ubezpieczeniowe 4:188-201.

Piatkiewicz, Wincenty. 1928. “O sztandar asekuracji polskiej.” Przeglgd Ubezpieczeniowy 6:3—4.

Szczes$niak, Marian. 2003. Zarys dziejow ubezpieczen na ziemiach polskich. Warsaw: Przedsigbior-
stwo Wydawnicze LAM.



Teka Komisji Prawniczej PAN Oddziat w Lublinie, vol. XIV, 2021, no. 1, pp. 19-32
https://doi.org/10.32084/tekapr.2021.14.1-3

POLISH SYSTEM OF OUT-OF-COURT COMPENSATION
FOR MEDICAL INJURIES

Dr. Michat Biatkowski
Faculty of Law and Administration, University of Szczecin, Poland
e-mail: michal.bialkowski@usz.edu.pl; https://orcid.org/0000-0002-3366-6883

Abstract. One of the most serious problems in proceedings intended to repair personal injury ca-
used while treating a patient is an attempt to reconcile two divergent interests — the interest of the
injured party and the interest of the party responsible for repairing said damage. This leads to len-
gthy lawsuits, escalation of court costs and sometimes to the aggrieved parties’ giving up their pur-
suit of recompense for the injury caused to them. This is why research and legislative attempts are
being taken up throughout the world to aid the aggrieved patient in obtaining compensation. These
legislative works and the related comparative research have contributed to the introduction in coun-
tries such as New Zealand, Sweden or France of alternative systems of remedying medical injuries.
In Poland a system based on 16 commissions for the evaluation of medical incidents has been in
operation since 1 January 2012. The Polish system was intended to mirror foreign models which
exercised the principle of facilitating the patient in obtaining quick, inexpensive and certain recom-
pense for the injury suffered during medical treatment. The Polish system, despite the legislator’s
declarations, has not sufficiently drawn on foreign models. It is unique and completely novel in the
world scale, which does not, however, translate into its effectiveness. The aim of this paper is to
present to a foreign reader the premises of liability and the proceedings before voivodship commi-
ssions for evaluating medical events. This paper intends to demonstrate the main mistakes made by
the Polish legislator so that other countries can avoid wrong models during their own legislative
works. Moreover, the conclusions present proposals of legislative amendments which would impro-
ve the operation and effectiveness of the commissions.

Keywords: repairing damage, compensation, recompense, medical incident, patient

INTRODUCTION

On 1 January 2012 provisions regarding the procedure and rules for determi-
ning compensation and recompense in case of medical incidents entered into the
Polish legal system." The new provisions are a response to the growing number
of so-called medical lawsuits and the need to enable patients or, in the event of
their decease, their heirs to pursue claims for damages arising from the broadly
understood treatment process.

In Poland — as in other countries — the right model of the system in which the
injured party could quickly and at the lowest possible cost obtain compensation
for personal injury has been discussed for years. Since the late 1960s, views have
begun to appear in the Polish legal writings according to which the traditional

! Act of 28 April 2011 amending the act on patients’ rights and Patient’s Ombudsman and the Act
on compulsory insurance, the Insurance Guarantee Fund and the Polish Motor Insurers’ Bureau,
Journal of Laws item 660 as amended.



20 MICHAL BIALKOWSKI

model of civil liability for medical injuries based on fault does not fulfil its role
and in practice often does not lead to providing the aggrieved party with even pa-
rtial indemnification [Karkowska and Chojnacki 2014, 31; Baczyk—Rozwadow-
ska 2013, 209]. The search for other solutions also on the basis of branches of the
law that are not associated in the domestic legal order with the regulation of tradi-
tionally understood principles of liability for damage provides evidence of the
existence of the crisis known in Western literature as malpractice crisis [Furrow,
Greaney, Johnson, et al 1997, 283]. Attempts to amend legislation in countries
such as New Zealand [Skegg 2004, 298-334], Sweden [Wendel 2004, 367-91]
or Belgium [Koziol 2004, 89—120] aimed at enabling a quick and full compensa-
tion for the damage suffered by patients during the treatment process in isolation
from the requirement to prove the fault of a particular health professional [Ba-
czyk—Rozwadowska 2013, 213].

As aresult of the legislative work, a new agency for legal protection was incur-
porated into the Polish legal system — voivodeship commissions for the evalua-
tion of medical incidents? that operate in each of the 16 Polish voivodeships. The
provisions regulating the proceedings before the commission for the evaluation
of medical incidents were introduced into the Act of 6 November 2008.> With the
establishment of these commissions, the Polish legislator created a system of out-
of-court compensation for damages resulting from “medical incidents.” The aim
of this system was to introduce into domestic legislation a method independent
of and subsidiary to the judicial course of compensation for damage that was su-
ffered during a treatment process. The legislator’s guiding principle was to elimi-
nate those difficulties in obtaining compensation for medical injuries in civil pro-
ceedings which actually led to limitation of access to the court and thus also of
the right to compensation. Therefore, changes in Polish law were aimed at simpli-
fying and accelerating pursuit of claims and reducing the costs of proceedings
[Karkowska and Chojnacki 2014, 35-36].* Fundamental data in this regard is pro-
vided by the explanatory memorandum to the draft amendment to PRA.’ The data
presented there shows that if in 2001-2009 there had been no new claims in Po-
land regarding compensation or recompense in medical injury cases, examination
of a case concerning damage suffered as a result of medical treatment would, on
average, last about four years (assuming that the case is examined in two-instance
proceedings, without remanding the case for re-examination and that no cassation
appeal is filed). The main purpose of the reform in this scope was, therefore, to
lighten the common courts’ burden and to transfer at least part of the compen-
sation cases outside the common court system.

2 Hereinafter: the voivodeship commission/the commission.

3 Act of 6 November 2008 on patients’ rights and Patient’s Ombudsman, Journal of Laws of 2019,
item 1127 [hereinafter: PRA].

4 Judgment of the Constitutional Tribunal of 11 March 2014, ref. no. K 6/13, Journal of Laws item
372.

3 Explanatory memorandum to the draft act of 6 November 2008 on amending the act on patients’ rig-
hts and Patient’s Ombudsman, http://ww?2.senat.pl/k7/dok/sejm/074/3488.pdf [accessed: 14.03.2020].



POLISH SYSTEM OF OUT-OF-COURT COMPENSATION 21

The aim of the article is to present to a foreign reader the Polish out-of-court
compensation system for damages incurred during treatment. Due to global ten-
dencies to facilitate compensation (not only for damage caused during treatment),
it is justified to include the Polish system in the scholarly discussion. It is the co-
mparative works that give the impulse — due to the convergence of the methods
adopted throughout the world — for further development of the no-fault systems.
They make it possible to draw on good practices and to avoid duplication of mi-
stakes.

1. THE PREREQUISITES FOR LIABILITY IN PROCEEDINGS
BEFORE VOIVODESHIP COMMISSIONS FOR THE EVALUATION
OF MEDICAL INCIDENTS

The Polish legislator has formulated the legal definition of the concept of “me-
dical incident” (Article 67a PRA). As stipulated in PRA, a medical incident invol-
ves infecting a patient with a biological disease agent, a bodily injury or a disorder
of the patient’s health or his death that have occurred in a hospital as a result of
the following procedures that are contrary to the current medical knowledge: 1)
diagnosis, if it caused malpractice or delayed appropriate treatment, contributing
to the development of the disease; 2) treatment, including performance of a sur-
gical procedure; 3) use of a medical product or medical device.

Investigation whether a specific damage arose as a result of a “medical inci-
dent” may be carried out in proceedings before a voivodeship commission (Arti-
cle 67¢ section 1 PRA). Therefore, in practice a medical incident means an unde-
sirable consequence of circumstances that involve medical risk. This concept de-
parts from the determination of a specific perpetrator of the injury and, conseque-
ntly, the assessment of the subjectively understood fault. The concept of a me-
dical incident is, therefore, confined to establishing whether a treatment process
is objectively contrary to the principles of medical knowledge. Therefore, deter-
mining that in certain conditions there are prerequisites for a medical incident
will not affect — as a general rule — the criminal or disciplinary liability of the di-
rect perpetrator of the injury, because this perpetrator does not have to be determi-
ned in the course of the proceedings. This is why the responsibility of the organi-
zational unit (the health care entity) that operates the hospital is depersonalized.

The legislator’s restriction of the possibility of pursuing claims concerning
medical incidents only to injuries that took place in hospitals operated by health
care entities was justified by the legislator by saying that hospitals carry out the
most complex medical procedures, consequently an injury is most likely to occur
in such an entity.® Even before the entry into force of the amendment to PRA Po-
lish legal scholars and commentators [Karkowska and Chojnacki 2014, 35] rai-
sed, pertinently, in author’s belief, doubts about the compliance of the said restric-

¢ Ibid.
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tion with the principle of equality before the law.” According to the cited view,
the discussed regulation does not provide injured persons with equal treatment
within the healthcare system. A person injured in a hospital may take advantage
of a faster and, above all, definitely cheaper way of pursuing compensation for
the injury, while a patient injured outside the hospital is excluded from pro-
ceedings before a voivodeship commission [Urbaniak 2014, 153-65; Sarnes
2014, 79-97].

2. WHO MAY REQUEST THAT A MEDICAL INCIDENT BE DECLARED?

Naturally, the directly injured patient is entitled to request that a medical inci-
dent be declared. In addition, the Polish legislator also granted this right to the
heirs of the deceased patient (Article 67b(1-2) PRA). While there is no doubt
about the patient’s right, the legislator’s decision that heirs may also appear in the
proceedings before voivodeship commissions is controversial [Nesterowicz and
Walachowska 2011, 21-35; Baczyk—Rozwadowska 2013, 345—46; Kowalewski,
Sliwka, and Watachowska 2010, 22-39; Serwach 2011, 20-29; Ziemiak 2011,
165-217].

The source of — justifiable - doubts of representatives of legal science involves
first of all the granting of the entitlement to compensation for non-financial perso-
nal injury to the patient’s heirs, while the Polish Civil Code® includes the closest
family members in the catalogue of “indirectly injured” persons. This concept is
interpreted in the established line of Polish judicial decisions through the lens of
the actual emotional relationship between the deceased and the person seeking
compensation or recompense in relation to his decease and is not restricted to for-
mal family legal ties,’ as is the case in inheritance. Seeking recompense by per-
sons who are heirs of the deceased, and who did not keep in contact with the de-
ceased for a long time or were in conflict with him (these circumstances are not
subject to examination in the proceedings before the commission) could meet
strong social opposition. For the purposes of proceedings before the commission
it is sufficient to have the formal status of an heir, i.e. to hold a valid court de-
claration of succession, a notarial certificate of succession registered by a notary
or a European Certificate of Succession.

The second significant weak point of the adopted solution is the risk — rather
only theoretical, but still valid — that the municipality of the last place of residence
of the deceased or the State Treasury participate in the proceedings as a party (Ar-
ticle 935 CC). If the deceased leaves no spouse, relatives by consanguinity or chi-

7 Article 32(1) of the Constitution of the Republic of Poland of 2 April 1997, Journal of Laws No.
78, item 483 as amended.

8 See Article 446(3-4) of the Act of 23 April 1964, the Civil Code, Journal of Laws of 2019, item
1145 as amended [hereinafter: CC].

% Judgment of the Supreme Court — Civil Chamber of 13 April 2005, ref. no. IV CK 648/04, OSNC
2006 no. 3, item 54.
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ldren of the deceased’s spouse called to succession by law, the estate falls to the
municipality of the deceased’s last place of residence as the statutory heir or if
the deceased’s last place of residence in the Republic of Poland cannot be esta-
blished or the deceased’s last place of residence is abroad, the estate falls to the
State Treasury. It is difficult to imagine a logical justification for granting the Sta-
te Treasury the right to seek recompense for the death of the patient.

3. WHEN SHOULD THE PETITION BE SUBMITTED?

A patient or his heir may submit a petition for a declaration of a medical inci-
dent within 1 year of the day on which he became aware of the occurrence of da-
mage justifying the claim for medical incidents (a tempore scientiae), while this
period is limited to 3 years from the date of the damage (a tempore facti) (Article
67¢(2) PRA). In the case of heirs, the final date for submitting the request does
not run until the inheritance proceedings close (Article 67¢c(4) PRA). The dead-
line for initiating proceedings before a voivodeship commission is time-barred
under substantive law, which means that its expiry should be taken into account
by the commission ex officio and should constitute the basis for the commission’s
issuing a decision on the absence of a medical incident [Biatkowski 2020, 142—
59].

4. WHAT IS THE ORGANISATION OF VOIVODESHIP COMMISSIONS?

Voivodeship commissions for the evaluation of medical incidents are classi-
fied in the Polish legal writings as quasi-judicial bodies [Karkowska 2012, 496;
Mucha 2012, 38-52; Sadowska 2014, 84-93, Zdunski 2013, 129-44]. These are
such bodies of legal protection (distinguished next to courts and out-of-court bo-
dies, e.g. police) [Bodio, Borkowski, and Demendecki 2013, 23-24], which lack
one of the features of judicial bodies — most often they do not have the statutory
guarantee of independence [ibid.].

Sixteen voivodeship commissions (one in each Polish voivodeship) were
appointed to adjudicate on medical incidents. The voivodeship commission is co-
mposed of sixteen members, of which eight must have a university master’s de-
gree or equivalent in the field of medical sciences, and the remaining eight mem-
bers must have a university master’s degree in the field of legal sciences. Each
member of the commission must have relevant professional experience (mini-
mum five years) or hold a doctoral degree in legal sciences or in the field of medi-
cal sciences. An additional requirement formulated for commission members is
knowledge of patients’ rights and full public rights (Article 67e PRA). Fourteen
out of the sixteen members of the commission are appointed by the voivode from
among candidates proposed by professional associations of doctors, dentists, nur-
ses, midwives, laboratory diagnosticians and advocates, by the association of
attorneys-at-law and by social organisations operating in the voivodeship for the
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benefit of patients’ rights. The minister competent for health matters and the Pa-
tient’s Ombudsman each appoint one member of the commission.

A member of the commission may not be sentenced by a final judgment for
an intentional offence or intentional tax offence, be punished for disciplinary or
professional liability with legal validity and may not be subject to a final decision
on a penalty consisting in a prohibition from operating an activity involving up-
bringing, treatment and education of minors and providing care for them. The
term of office of a member of the commission is six years, and in the event of his
dismissal (Article 67¢(9) PRA) or death a new member is co-opted for the re-
maining term of office. The work of the voivodeship commission is managed by
the chairperson elected by its members by a majority of votes with a quorum of
3/4 of the commission’s composition. The Commission independently adopts the
regulations on the basis of which it proceeds.

5. THE PROCEEDINGS BEFORE THE COMMISSION — AN OUTLINE

Proceedings before the commission are initiated by a petition [Biatkowski
2020, 142-59]. The entities entitled to submit a petition are the patient or the pa-
tient’s heir (Article 67b(1) PRA). The petition is subject to a flat fee of PLN 200,
which, compared to the filing fee (5% of the value in dispute) should be con-
sidered a very favourable solution for the petitioner.

After passing the initial (formal) verification, the petition for a declaration of
a medical incident is forwarded to the head of the health care entity operating the
hospital to which the petition refers and to the insurer with which the entity has
executed a contract of insurance for patients in the event of medical incidents
(this insurance in the current regulatory environment is not mandatory). These
entities may, within 30 days of being served the petition, come forward with their
position, otherwise the petition, as for the circumstances indicated in it and the
amount of compensation and recompense (Article 67d(6) PRA), shall be deemed
fully acknowledged.

If the aforementioned entities present their position, the stage of examination
of cases begins. The presentation of the parties’ positions and the taking of evi-
dence is done during a public sitting in which both the petitioner and the represen-
tative of the head of the health care entity and the agent of the insurer may parti-
cipate (Article 67i(2) PRA). The organisation of sittings and explanation of the
case, including the taking of evidence, were regulated by the legislator by a broad
reference to the provisions of the civil procedure [Jarocha 2013, 29-52]."" The
proceedings before the commission should be completed within four months from
the date of submission of the petition (Article 67j(2) PRA).

Pursuing the objective of the proceedings, which is to determine whether the
incident that results in material or non-material damage was a medical incident

19 The Polish civil procedure is regulated in the Act of 17 November 1964, the Code of Civil Proce-
dure, Journal of Laws of 2019, item 1460 as amended [hereinafter: CCP].
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(Article 67i(1) PRA), the commission adjudicating in a four-member panel (Arti-
cle 67f(1) PRA) issues a written decision. The Commission may issue two types
of substantive decisions: on a declaration of a medical incident or lack thereof
(Article 67j(1) PRA). The decision is made by a 3/4 majority in the presence of
all members of the commission (Article 67j(3) PRA). The decision is delivered
to the parties, who may within 14 days from the date of service submit a request
for the case to be reconsidered (Article 67j(7) PRA).

The Commission informs the parties about the ineffective expiry of the time
limit for submitting a request for the case to be reconsidered (Article 67j(9) PRA).
The thirty-day period for the submission by the insurer or health care entity that
operates the hospital of the offer of the amount of compensation and recompense
(Article 67k(2) PRA)'" begins as from the date of serving the information on the
expiration of the time limit for submitting a request to have the case reconsidered.

The insurer is bound by the commission’s decision (Article 67k(1) PRA),
which, however, does not rule on the amount of compensation due to the patient
or his heir. The state of being bound by the decision lasts until the performance
is made for the benefit of the petitioner or until he rejects the payment offer (Arti-
cle 67k(5) PRA) [Ziemiak 2011, 165-217]. The payment offer proposed by the
insurer must be within the limits set out in the Act, i.e. up to PLN 100,000 for the
patient and up to PLN 300,000 for the heirs of the deceased patient — damage
caps (Article 67k(7) PRA). It is also known in other legal systems, e.g. in Sweden
[Farrell, Devaney, and Dar 2010, 34]. The regulation of the Minister of Health'?
provides details on how to determine the amount of compensation for damages
suffered as a result of a medical incident.

The provisions of this regulation are, de facto, a dead letter as the legislator
did not foresee mechanisms for the commission’s authority to inspect whether
the parties in the proceedings comply with its content. Furthermore, neither PRA
nor the quota regulation sets minimum compensation thresholds that would be
granted in the event of a certain type of injury.

If the insurer makes an offer to pay compensation or recompense to the pe-
titioner, the patient or his heir is entitled to accept or reject it within 7 days of its
receipt. Making a statement of acceptance of the proposal has far-reaching con-
sequences. Along with the acceptance of the proposal, the patient or his heir is al-
so required to submit a declaration on the waiver of any further claims for com-
pensation and recompense for injury suffered that may result from events consi-

Tt should be emphasized that in the second stage of the proceedings which starts with the service
of the notice referred to in Article 67j(9) PRA or with the date of service of the decision of the vo-
ivodeship commission issued as a result of submitting a request for reconsideration of the case, the
hospital operator may act independently instead of the insurer (see Article 67k(10) PRA). There-
fore, comments on the insurer’s operation at this stage of the proceedings should be appropriately
related to the activity of the hospital operator.

12 Regulation of the Minister of Health of 27 June 2013 on the detailed scope and conditions of spe-
cifying the performance amount in the case of a medical incident, Journal of Laws item 750 [herein-
after: quota regulation].
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dered by the voivodeship commission to be a medical incident in the scope of in-
juries that had been revealed before the date of submission of the petition (Article
67k(5) PRA). If the proposal is accepted by the patient or his heir, the proposal
becomes an enforcement title without the court’s declaring it enforceable (Article
67k(8) PRA).

In the event that the insurer fails to submit a compensation and recompense
proposal within the time limit, the insurer is obliged to pay performances in the
amount specified by the patient or his heir in the petition though not exceeding
the statutory limits (Article 67k(3) PRA). In such a case, the commission issues
a certificate in which it states that the petition has been submitted, the amount of
compensation or recompense, and the fact that the insurer has not submitted the
proposal. The certificate issued by the commission constitutes an enforcement tit-
le (Article 776 CCP) without the court’s declaring it enforceable and is the basis
for the initiation of enforcement proceedings by a court enforcement officer [Fra-
ckowiak 2014, 233-42].

The provisions of PRA do not provide for inspection by a higher instance or
judicial review or judicial review of administration. The parties are only allowed
to request that the case be reconsidered (Article 67j(7-8) PRA) and to file a com-
plaint only on formal objections against a decision on the existence or non-exi-
stence of a medical incident (Article 67m PRA) to be declared unlawful, which
can only be based on a violation of the rules of proceedings before the co-
mmission. Both appeal measures are examined by voivodeship commissions.

The proceedings before the commission are divided into two stages [Baczyk—
Rozwadowska 2013, 354; Mogilski 2011, 111-43]. The first stage commences
with the submission of the petition for a declaration of a medical incident by the
petitioner and ends with the issuance of a decision by the commission in which
the commission determines whether the incident causing the damage was a medi-
cal incident (case examination stage). The proceedings transform into second sta-
ge proceedings only if the commission issues a decision on declaring a medical
incident. The proceedings then begin with the submission of a proposal to pay
compensation and recompense by the insurer or health care entity that operates
the hospital and end with the acceptance of the proposal by the petitioner (quasi
negotiations stage).

Therefore, in order to determine whether the commissions actually facilitate
obtaining the recompense by the patient, it is essential to establish not only the
percentage of cases that end with a decision declaring a medical incident, but also
the share of proposals of health care entities or insurers that is accepted by pa-
tients.
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6. COMPARISON OF THE AMOUNT OF COMPENSATION OBTAINED
IN PROCEEDINGS BEFORE A VOIVODESHIP COMMISSION
AND IN COURT PROCEEDINGS

The Polish legislator, enforcing the out-of-court system of compensation for
medical injuries, decided that the compensation awarded to a patient in pro-
ceedings before a voivodeship commission may amount to up to PLN 100,000
whereas the patient’s heirs may receive up to PLN 300,000 (Article 67k(7) PRA).
In the proceedings — as has already been mentioned — the patient or his heirs may
demand recompense (compensating a non-financial personal injury) and
compensation (compensating a financial personal injury). This solution was ab
initio criticised by Polish scholars in particular in relation to the stipulated amount
of damage caps [Baczyk—Rozwadowska 2013, 364; Nesterowicz and Wata-
chowska 2011, 21-35; Frackowiak 2014, 233—42]. It is rightly pointed out that
a non-standard solution is to adopt limits on performances that the indirectly in-
jured persons (heirs) can obtain at a higher level than the limits for a living pa-
tient [Nesterowicz and Watachowska 2011, 21-35]. A serious defect of the regu-
lation involves also absence of an option to obtain an annuity in proceedings be-
fore the commission, although the original draft law provided for the possibility
of awarding it in the course of proceedings in the amount of up to PLN 3,000 per
month."”® In order to compare the performances which can be obtained before
a commission with the realities of judicial application of the law, several rulings
of the Polish Supreme Court and common courts of law will be quoted:

1) in the judgment of 7 October 2010 the Court of Appeal in Wroctaw awarded
the claimant PLN 600,000 as recompense, compensation in the amount of PLN
220,000 and between PLN 4,500 and PLN 7,200 as annuity per month depending
on the period' (the case concerned an improperly performed removal of both thy-
roid lobes resulting in a sudden cardiac arrest, cerebral edema and, consequently,
“cerebral coma” [Nesterowicz 2012, 415-23]);

2) in an older judgment of the Court of Appeal in Cracow, the claimant recei-
ved PLN 200,000 as recompense, PLN 500 monthly as annuity and compensation
in the amount of PLN 3,298 (the case concerned an incorrectly performed adenoi-
dectomy, where the adenoid fell into the esophagus and then into the trachea du-
ring surgery, which combined with concealing this information from anaes-
thesiologists who were unable to intubate the patient, led to a cardiac arrest for
about 10 minutes and 100% detriment to the patient’s health);'’

13 The legislator did not explain in the explanatory memorandum to the draft the reasons for resig-
ning from the possibility of pursuing an annuity in the proceedings before a voivodeship commi-
ssion.

14 Judgment of the Court of Appeal in Wroctaw of 7 October 2010, ref. no. I ACa 896/10, “Przeglad
Sadowy” 2 (2012), p. 123.

15 Judgment of the Court of Appeal in Cracow of 9 March 2001, ref. no. I ACa 124/01, Lex no.
357408.
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3) the third example from the established line of Polish judicial decisions is
the judgment of the Court of Appeal in Katowice of 21 November 2007,'® in
which the court awarded the claimant PLN 15,577.27 as compensation, PLN
700,000 as recompense and a monthly annuity of PLN 1,900 (as a consequence
of incorrect connection of a drip; the fluid, which was to be delivered into the
bloodstream was pumped all night into epidural space, which resulted in the clai-
mant’s paralysis);

4) in the fourth case, the Supreme Court upheld the judgment awarding the
claimant the amount of PLN 153,044 as recompense for a resection of the wrong
kidney;"”

5) the fifth case concerns the ruling on the claim of parents of a child who died
as a result of the application of the Kristeller maneuver in labour. In this case, the
court awarded the claimants jointly PLN 1,000,000 as recompense.'®

Therefore, in the established line of Polish judicial decisions the amounts of
total compensation and recompense that are awarded in court proceedings are se-
veral times higher than those which may be obtained by petitioners in proceedings
before the commission. Furthermore, in the Polish legal system an important fa-
ctor compensating for the suffered injury involves annuity, i.e. a periodic pay-
ment awarded to the aggrieved party in connection with diminishment of his fu-
ture prospects or an increase of his needs due to the detrimental occurrence or
due to being completely or partially incapable of working (Article 444(2) CC).
This annuity may be claimed by other persons related to the deceased to whom
the latter provided means of subsistence (Article 446(2) CC).

The conclusions that can be drawn based on the examples from the rulings qu-
oted above are also reflected in the research carried out for the purposes of the
discussed reform. According to data collected by the Ministry of Health, e.g. the
amount of recompense awarded for jaundice infection in 2000 was on average
PLN 168,000, while in 2006 it was already PLN 345,825." In the years 1996—
1998 the average amount of compensation for HBV hepatitis infection ranged be-
tween PLN 5,000 and PLN 8,000.%° However, in the judgment of 28 July 2016,
the Court of Appeal in Lublin awarded the claimant the amount of PLN 100,000
as the mere recompense for getting infected with the same virus.?! Moreover, just
a few years ago, the indemnification of personal injury awarded to a minor clai-

16 Judgment of the Court of Appeal in Katowice of 21 November 2001, ref. no. I ACa 617/07, Lex
no. 795203.

17 Judgment of the Supreme Court — Civil Chamber of 10 March 2005, ref. no. IV CSK 80/05,
OSNC 2006 no. 10, item 175.

18 Judgment of the Supreme Court — Civil Chamber of 24 March 2011, ref. no. I CSK 389/10,
OSNC — Additional collection 2012 no. A, item 22.

19 Explanatory memorandum to the draft act of 6 November 2008.

20 Tbid.

2! Judgment of the Court of Appeal in Lublin — I Civil Department of 28 July 2016, ref. no. I ACa
21/16, Legalis no. 1509100.
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mant for an error in perinatal care did not exceed PLN 150,000.%2 The analysis of
the established line of judicial decisions carried out in the explanatory memoran-
dum to the draft law indicates that currently in the case of an extremely severe
condition of the child as a result of faulty conduct of labour, amounts of compen-
sation not less than PLN 500,000* are awarded. An example of this is the jud-
gment of the Court of Appeal in Lublin,* in which the court awarded a minor
claimant the amount of PLN 600,000 as recompense, an annuity in the amount
between PLN 4,069 and PLN 5,630 (depending on the period) and PLN
57,436.19 as compensation.

Given the above, and particularly in view of the amount of indemnification
obtainable in the proceedings before the commission and the lack of a possibility
to claim annuity, legal writings have proposed to increase the amounts that could
be obtained in the course of proceedings before the commission to PLN
1,000,000, which would already include a capitalised annuity or up to PLN
500,000 as compensation and recompense along with the possibility of receiving
an annuity by a directly injured patient, while leaving the amounts that can be ob-
tained by indirectly injured persons at the current level [Nesterowicz and Wata-
chowska 2011, 21-35].

CONCLUSIONS

Despite the fact that the discussed amendments have already entered into for-
ce, the situation of patients injured during a medical treatment has not improved
significantly in the provisions of Polish law. Research carried out by the Supreme
Audit Office shows that only 32% of petitions end with a ruling that is a fa-
vourable to the patient, while only in 10% of all decisions on declaring a medical
incident the payment for the patient is actually made.*

Although credit must be given to the option of having the case for repairing
a medical injury settled in an out-of-court establishment such as ADR where the
costs are low (a PLN 200 fee as compared to the 5% charge when filing an appli-
cation in a court) and although the time of proceedings is stipulated in the statute
to be 4 months, the Polish legislator failed to avoid many errors which should not
be repeated in works on analogical solutions in other countries.

The legislator’s mistakes include mainly the fact that liability for repairing the
damage is determined by “violation of the principles of medical knowledge.” And
even though this circumstance does not need to be “proven,” as is the case in
court proceedings, but only “substantiated,” the greatest problem of medical suits

22 Explanatory memorandum to the draft act of 6 November 2008.

2 Ibid.

24 Judgment of the Court of Appeal in Lublin of 10 November 2009, ref. no. I ACa 523/09, Lex no.
1163111.

25 Report of the Supreme Audit Office, https://www.nik.gov.pl/kontrole/P/18/057/ [accessed: 14.04.
2020].
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is valid in proceedings before the voivodship commissions. Expert witness testi-
monies still need to be taken and such expert witnesses are responsible for de-
termining whether the medical treatment was appropriate. This premise is con-
trary to the idea of a no-fault system.

Another major flaw involves giving the patient’s heirs the right to file petitions
for a medical incident to be declared (e.g. where there are no other heirs, the mu-
nicipality of the last place of residence of the deceased will act as an heir in Po-
land). The Polish legislator relied here on a certain formal relation between the
heir and the testator instead of granting this right, as modelled in the Polish civil
code, to a person who actually suffered personal injury as a result of the death of
the patient (e.g. closest family members).

One may also wonder why the occurrence of medical incidents was limited
solely to hospitals run by health care entities. Any patient who suffered any injury
during a treatment, regardless of the legal form in which the medical activity is
carried out, should be allowed to seek recompense before a voivodship commi-
ssion. The limitation introduced by the Polish legislator should be considered as
entirely unfounded.

The time limit for submitting a petition for a medical incident to be declared
is not praiseworthy either. The time limit for the patient to pursue his claims be-
fore a commission should be extended from one year from the date of learning
about the injury to three years from the date of learning about the injury and about
the person liable for repairing it. At the moment, the very short time limit (one
year) runs from the moment of learning about the injury itself. When the treat-
ment is carried out in a number of medical centres, the patient must determine in
which of them he suffered the injury so as to pursue his claim effectively. Only
after the patient collects all the information that allows him to file the petition
effectively should the period start running.

The intent for proceedings before a commission to only declare a medical in-
cident was also a no lesser mistake. The commissions do not have the authority
to determine the amount of compensation. The amount of the proposed com-
pensation depends on the unilateral decision of the entity liable for repairing the
damage. The legislator limited the role of the commissions solely to deciding
whether the facts meet the requirements of liability for a medical incident. When
a commission does actually decide so, the entity that operates the medical activity
or their insurer take over and may offer absurdly low compensation, e.g. PLN 1
for an injury involving the death of the patient, and bears no further related lia-
bility. The legislator did not stipulate an option of negotiations in the course of
proceedings either, nor did he grant the commissions the authority to act as a me-
diator between the parties to the proceedings. This greatly prevents the medical
entity and the aggrieved party from coming closer together to work out a co-
mpromise. Moreover, the medical entity’s or the insurer’s proposal is not subject
to inspection either by the commission or by a common court of law and, what is
more, is limited by the introduction of damage caps (PLN 100,000 for a patient;
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PLN 300,000 for his heirs). These amounts deviate from the established line of
judicial decisions and differ significantly from compensation that could be ob-
tained in judicial proceedings. What cannot be overlooked either is the fact that
the patient cannot pursue an annuity in proceedings before a commission. This
means that if the type of the injury requires long-term and regular financing
(physical therapy, medicines taken for life or specialist feeding), this injury will
be allowed to be covered, in a limited scope, in a single compensation payment.
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INTRODUCTION

In the teaching of the Catholic Church, facts have emerged that encourage us
to address, in view of current canonical doctrine, the issue of the need for ecologi-
cal conversion. In agreement with the thesis contained in the article: Edukacja
ekologiczna w dokumentach Kosciola oraz prawie kanonicznym, that “it is not
easy to discuss the problems of protecting the environment of human life, which
are anchored in the legislation of the Church, because in Canon Law we do not
find any norm that directly addresses this issue”' [Krajewski 2011, 145], it should
be noted that the encyclical of Pope Francis Laudato si’} and the encyclical Fra-
telli tutti,’ gives a clear indication that the Church’s teachings are to be looked at
again in this matter.

An important assumption for our analysis is the concept of canon law, under-
stood as ““a set of laws issued by the competent authority of the Church, guarding

! The author of this article has translated the citation.

2 Franciscus PP., Litterae encyclicae Laudato si’ de communi domo colenda (24.05.2015), AAS
107 (2015), p. 847-945 [hereinafter: LS].

3 Francis, Encyclical letter Fratelli tutti on fraternity and social friendship (03.10.2020) [hereinafter: FT],
https://www.vatican.va/content/francesco/en/encyclicals/documents/papa-francesco 20201003 _enciclica-
fratelli-tutti.html [accessed: 05.01.2021].
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those who live in the community of Christ.”* The point is, however, that such
a collection does not have to be limited to the images contained in the contained
in the Code of Canon Law. “The legal force — however different in terms of scope
and validity — may have standards issued by, among others: popes, councils, sy-
nods, religious institutes, episcopal conferences or dicasteries of the Roman Cu-
ria” [Krzywkowska and Kubala 2016, 137]. Moreover, the Catholic Church and
the Holy See,’ in canonical doctrine, have the character of moral persons [Dzier-
zon 2014, 7-22], because they are of “the very establishment of God” (Canon
113, para. 1 CIC/83). This means that the source of these institutions and the no-
rms they emanate is simply God’s law [Krzywkowska and Kubala 2016, 138].
The Catechism of the Catholic Church sees it similarly in no. 340.°

The apostolic constitution of Pope John Paul Il Sacrae disciplinae legis’ pro-
vides additional clarification in this area. It states that the Code of Canon Law in-
cludes “a long legacy of law, which is contained in the books of the Old and New
Testaments, and from which the entire legal and legislative tradition of the
Church derives as if from its first source” (SDL 14). In this light, CIC/83 is “con-
ceived of as a great transmission lane that transmits this doctrine to canonistic
language” (SDL 14). And although it is not possible to translate (the whole) pictu-
re of the Church into canonical language [Wrobel 2016, 121-47; Sobanski 1972,
59-70], if the ecological attitude of the faithful is to be the result of education and
upbringing, those in turn “must result from a «programme» outlined by law and
doctrine” [Krajewski 2011, 146]. It is supposed to correspond to the trend, pre-
sent in all legal systems, to “describe in the most precise and professional la-
nguage possible a catalogue of rights and obligations of certain persons and
categories of natural persons, persons and categories of legal persons” [Ada-
mowicz 2020, 3].

The search center is the question about the content and doctrinal validation of
the ecological norm, which on the assumptions of the idea of ecological conver-
sion would be transposed into the CIC/83. Such a norm could be a stimulus on
the way to conversion if this norm would contain a content calling the faithful to
action that would integrate humanity with all creation that desires salvation. This
norm should include not only ideas and concepts of action, but also “first of all,
about motivations arising from spirituality to strengthen the passion for the care
of the world” (LS 216).

* Codex Iuris Canonici auctoritate loannis Pauli PP. Il promulgatus (25.01.1983), AAS 75 (1983),
pars II, p. 1-317 [hereinafter: CIC/83], Canon 1752.

5 Act of 17 May 1989 on relations between the State and the Catholic Church in the Republic of
Poland, Journal of Laws of 2019, item 1347, Article 6(1); Concordat between the Holy See and the
Republic of Poland of 28 July 1993, Journal of Laws of 1998, No. 51, item 318, Article 4(1).

¢ Catechismus Catholicae Ecclesiae, Libreria Editrice Vaticana, Citta del Vaticano 1997 [herein-
after: CCE].

7 Toannes Paulus PP. 11, Constitutio apostolica Sacrae discplinae legis (25.01.1983) [hereinafter:
SDL], in: CIC/83, p. 7-17.
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1. WHY THE CATHOLIC CHURCH IS COMMITTED TO PROMOTING
ENVIRONMENTAL PROTECTION AND ENVIRONMENTAL
ATTITUDES

The subject of the crisis, ecological sin, the need for conversion, etc., indicates
the existence of certain deficiencies in the moral attitude of the faithful as well as
in the legal order. Their essence, meaning and scope has already been shown by
John XXIII® — in the context of sanctity of life and demography; Paul VI’ — in the
sense of calling for the integral development of man; John Paul 11"’ — talking abo-
ut the need for human ecology [Babinski 2012, 249—64]; Benedict XVI'' — reco-
gnizing the issues of ecology as part of the integral development of man [Zagon-
czyk 2015, 79-92], and now Pope Francis in the encyclical LS or FT — demanding
common, i.e. global concern for a common home [Twardzitowski 2017, 135].
And this is (it seems) sufficient to put forward the thesis that there is a need to in-
troduce into CIC/83 as well such regulations that would speak of the need for
ecological conversion. These regulations could have their special place in the
Church’s current doctrine of education and freedom of conscience.'? That is, with
reference to canon 217 of the CIC/83, under which the baptised “have the right
to a Christian upbringing, by which they should be properly prepared for the ma-
turity of the human person” [Krajczynski 2005, 171; Grezlikowski 2009, 180].

The idea is to provide the faithful at the level of universal law with such nor-
mative means (i.e. assistance, instruction, etc.) so that, when making a concrete
choice, they know what applies to them and what does not, where their objectified
good is, whether in terms of environmental education or the formation of an eco-
logical conscience. If the meaning of God’s law “is discovered only by those who
have found it, they stand by it and follow it” (Canon 748, para. 1 CIC/83), this is
a particularly important observation for the church legislature. When establishing
an ecological standard, it should take into account (apart from its material subject
matter), the cognitive and existential conditions of its recipients. The question of

8 Joannes PP. XXIII, Litterae encyclicae de pace omnium gentium in veritate, iustitia, caritate, liber-
tate constituenda Pacem in terris (11.04.1965), AAS 55 (1963), p. 257-304, no. 2; Sacrosanctum
Concilium Oecumenicum Vaticanum II, Constitutio pastoralis de Ecclesia in mundo huius temporis
Gaudium et spes (07.12.1965), AAS 58 (1966), p. 1025-115, no. 31, 39, 42.

° Paulus PP. VI, Litterae encyclicae de populorum progressione promovenda Populorum progressio
(26.03.1967), AAS 59 (1967), p. 257-99.

19 Toannes Paulus PP. II, Litterae encyclicae saeculo ipso Encyclicis ab editis litteris «Rerum no-
varumy transacto Centesimus annus (01.05.1991), AAS 83 (1991), p. 793-867, no. 38; Idem, Litte-
rae encyclicae vicesimo expleto anno ab editis Litteris Encyclicis a verbis «Populorum progressio»
incipientibus Sollicitudo rei socialis (30.12.1987), AAS 80 (1988), p. 513-86, no. 26; Idem, Stwo-
rzenie glosi wielkos¢ Boga. Speech on the Angel of the Lord, Lorenzago di Cadore (23.08.1992),
“L’Oservatore Romano” (Polish edition), 13/10 (1992), p. 30.

' Benedictus PP. XVI, Litterae encyclicae de humana integra progressione in caritate veritateque
Caritas in veritate (29.06.2009), AAS 101 (2009), p. 641-709, no. 27.

12 Sacrosanctum Concilium Oecumenicum Vaticanum II, Declaratio de educatione christiana Gra-
vissimum educationis (28.10.1965), AAS 58 (1966), p. 728-39.
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whether a potential believer will be able to understand it and practice it adequately
highlights a specific difficulty here, as it lies between the ideology and doctrine
of the Catholic Church. That is why in this field two basic motivational elements
can be seen to interweave. One is economic and health-related, and the other is
ethical and religious. The report: Survey of the Consciousness and Ecological Be-
haviour of the People of Poland speaks about this fact. It shows that the average
citizen wants to protect the natural environment for reasons of: a) health; b) con-
cern for future generations'® [Kawulka 2010].

Moreover, the contemporary notion of the ecological norm is determined by
the fact that the Church’s traditional doctrine has seen the position of man in the
world in the light of anthropology based on personal and Christian dignity (Canon
208-233 CIC/83). If, therefore, today he is being urged (in his primacy over cre-
ation) to rethink his Christian duties, it is worth recalling that the concept of con-
version according to the document Dignity and the Rights of the Human Being,
the International Theological Commission (1983), means accepting the kerygma
of faith in the form of accepting “many consequences in every field of activity.”"*
It also means that if we recognise that the fundamental aim of the CIC/83 is the
good of the faithful, understood as their “supernatural happiness” [Dzigga 2019,
2879], then each of them, being obliged to acknowledge their grave sins, accor-
ding to Canon 989 CIC/83, should also see the call to an examination of conscie-
nce in the context of ecological sin.

However, the task of caring for ecological conversion that the Church has set
itself today is not an easy one. The new vision of Pope Francis’ human commu-
nity must resist the criticism that it is detached from the Tradition of the Catholic
Church. This criticism, however, forgets that the papal invitation to ecological
cooperation of all people (as brothers) is to be an opportunity to evangelise. The
exposition, first in the Exhortation Evangelii Gaudium,"® and then in LS, FT 8, of
the slogan: “we cannot act alone, we must revive the desire for brotherhood
among all,” because it expresses the biblical conviction that only the unification
of people (Jn 17, 20—-6) can save not only the environment of human life from ca-
tastrophe, but humanity itself from eternal condemnation. In other words, if we
say that “no one saves himself [...] we need a community to support us” (FT 54),
what is important here is that the deeper meaning of this principle can also be fo-
und in CIC/83. This is made clear by Canon 1752 when it says: “salus animarum
suprema lex esto” — the salvation of souls (that is, of all the brothers) by the hi-
ghest law in the Church [Dyduch 2014, 23].

Moreover, regardless of the controversy that may arise in connection with the
Catholic Church’s philosophy of nature [Bochenek 2015, 140], it is, however, the

13 See https://www.gov.pl/web/klimat/badania-swiadomosci-ekologicznej [accessed: 11.12. 2020].
14 See https://www.vatican.va/roman_curia/congregations/cfaith/cti_documents/rc_cti_ 1983 dignita-
diritti_pl.html [accessed: 12.12.2020].

15 Franciscus PP., Adhortatio apostolica Evangelii gaudium de Evangelio Nuntiando nostra aetate
(24.11.2013), AAS 105 (2013), p. 1019-137, Chapters II and IV.
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relationnship that the Church has built “between man and the reality around him”
that has always been based on the truth (whether natural or revealed) [Krajewski
2011, 147-48]. Hence, “the radical current of the ecological hermeneutics of the
Bible, which is currently developing, denies and rejects the anthropocentric ap-
proach, and instead proposes and adopts a strictly biocentric perspective as the
only legitimate one,” is negatively assessed [ Twardzitowski 2017, 147]. And this
is (as it seems) a thesis which should become (also in the normative aspect) the
important content of the ecological catechesis [Kostorz 2015, 59-69], which “un-
der the guidance of the legitimate ecclesiastical authority, belongs to all the mem-
bers of the Church, in the proper part of each one” (Canon 774, para. 1 CIC/83).

In addition, the issue of the need for ecological conversion is covered by crimi-
nal awareness [Zawlocki 2014, 127—46]. This is a special context. It is necessary
to know that the Church, starting from the fact of Revelation, has always linked
the issue of the protection of creation with the issue of the eternal salvation of
man, and has been persistent in this field. Thus, this notion of punishment “for
offences against the obligation to raise children Catholic in the Codes of Canon
Law” [Wasik 2004, 463-85], can now be extended to include negligence in the
field of environmental education, i.e. so-called ecological sin.

In accordance with Canon 266, para. 2 CIC/83, the responsibility for religious
and moral education belongs to parents, because they give life, but not only. The-
re’s something more. His dignity is also determined by his participation in the pe-
dagogy of God the Father,'® as well as by the fact that he consists in the “spiritual
birth of a child”'” [Krajczynski 2005, 154], and that it has its place in state legis-
lation,'® so it cannot be abandoned (for some reason).

2. UNDERSTANDING THE NEED FOR ECOLOGICAL CONVERSION
IN THE TRADITIONAL CHURCH DOCTRINE

In the doctrine of the Catholic Church there has always been a conviction that
“being defenders of God’s work is an essential part of an honest life.”"” John Paul
I has repeatedly reminded us of our duty to care for creation, “leading us directly
out of faith in God the Creator and relying on the texts of Scripture and rational
knowledge”?’ [Twardzitowski 2017, 137]. This time, however, the issue of “edu-

16 Joannes Paulus PP. II, Adhortatio apostolica de Familiae Christianae muneribus in mundo huius
temporis Familiaris consortio (22.11.1981), AAS 74 (1982), p. 81-191, no. 14.

17 Idem, Litterae Familiis ipso volvente Sacro Familiae anno MCMXCIV Gratissimam sane
(2.02.1994), AAS 86 (1994), p. 868-925, no. 16.

18 Carta dei Dirtti della Famiglia presentata dalla Sante Sede a tutte le persone, istituzioni ed
autorita ed autorita interessate alla missione della famiglia nel mondo di oggi (22.10.1983),
“Communicationes” 15 (1983), no. 2, p. 140-52.

19 See http://www.vatican.va/content/benedict-xvi/pl/messages/peace/documents/hf ben-
xvi_mes_ 20091208 xliii-world-day-peace.html [accessed: 16.12.2020].

20 Toannes Paulus PP. II, Ob diem paci fovendae anno MCMXC dicatum missus. La paix avec Dieu
Créateur — la paix avec toute la creation (08.12.1989), AAS 82 (1990), p. 147-56.
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cation and ecological conversion”' is about the need to implement a “paradigm

of integral ecology” that is anchored in respect for creation. Here the Church is
aware that this is a task that “requires a far-reaching vision that is to be expressed
in places and spaces where education and culture are cultivated and transmitted,
awareness is created, an attitude of political, scientific and economic responsi-
bility is formed” (HS, p. 16).

In other words, even if the Church’s opening up to environmental issues is co-
nsidered to be the moment of Pope Paul VI’s meeting “with members of an orga-
nisation dealing with environmental issues” [Bochenek 2015, 140], it is essential
from a doctrinal point of view that the Pope, when describing the relationship be-
tween man and nature, used terms such as “respect and unity,” which have perso-
nal characteristics. This is the year 1972, when a document was written, conside-
red to be the official voice of the Catholic Church, entitled: The position of the
Holy See towards environmental protection. “Since man is one with nature, it is
necessary to replace its previous brutal exploitation with respect for the biosphere
seen as a whole” [ibid., 143].

Thus, if in the ecological optics of Pope Francis, the concept of “respect for
nature” is the basic principle of reference, then in the Magisterium of the Catholic
Church, this optics was already well known. This is the catechism’s phrase: “eve-
ry creature has its goodness and perfection” (CCE 339), created the framework
for reflection, as well as for the norms on subjective responsibility for the envi-
ronment. And perhaps this is why Pope Francis, in his encyclical LS, followed,
in the spirit of the Second Vatican Council, John Paul II, who still understood the
problems of ecology in terms of “lack of harmony with the natural world.”** The
Commission has also raised the responsibility for anti-environmental attitudes to
the level of sin, the need for conversion, change of mentality, etc. He did so in an
unambiguous way, i.e., one which, in the interpretation of Canon 15, para. 1
CIC/83, does not recognise ignorance, i.e. ignorance or error.”> Thus in LS we
find what the Church’s sacramental doctrine on sin already existed as codified in
Canon 914, 916, 959 CIC/83 and no. 1422484 CCE, etc. [Lech 2017, 82]. This
is the conviction that “a profound interior conversion in the relationship to cre-
ation must take place within the context of the sacrament of Penance and Recon-
ciliation. What is needed is our penance, repentance, regret «for the evil we do to
our common home»” (FT 57).

2 Tavolo interdicasteriale sull ecologia integrale. In cammino per la cura della casa comune.
A cinque anni dalla Laudato si’ (31.05.2020), Libreria Editrice Vaticana, Citta del Vaticano 2020
[hereinafter: HS], p. 20-30.

22 Joannes Paulus PP. II, Ob diem paci fovendae anno MCMXC dicatum missus.

23 «§. Ignorance or mistake regarding the annulling or rendering inoperative acts shall not prevent
their effects, unless otherwise expressly stated. § 2. There shall be no presumption of ignorance or
error with respect to a law, a penalty, or with respect to one’s own or someone else’s notorious fact;
but it shall be presumed with respect to someone else’s notorious fact until the contrary is proven”
(Canon 15 CIC/83).
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This need for conversion is theocentric in nature and is a concept that can be
described as traditional. It directs the sinner’s man to God the Creator, in the awa-
reness that “the dramatic effects of ecological recklessness are always the result
of sin” (HS 39), that is, some kind of departure from God.** It is a formative, but
also expressive task, touching upon the very interior of Christian spirituality,
which is inscribed in the content of Canon 960, 987-991 CIC/83, which are the
essential need to enter and fulfil the conditions of the sacrament — “penance and
reconciliation.” This is an “objective world order,” read “according to the spirit of
the present time” (according to Pope Francis), becomes the basis for how to “define
a moral code [...] with regard to environmental issues” [Bochenek 2015, 153].

The point is that even if the world was created as a good one, the man who
was put at the heart of it did not have absolute freedom. He was not allowed to
eat fruit from a forbidden tree. This fact is momentous enough to understand that
the rules that Pope Francis talks about in relation to ecology can only be laid down
and implemented in the theocentric option. I.e. under the condition that they are
directed to the realization of the will of the Creator himself, who wanted every-
thing he created to be subject to the laws of good, recognized in the act of freedom
of conscience (Canon 748, para. 1-2 CIC/83). This has its reference to the Apos-
tolic Constitution of the Second Vatican Council, Gaudium et spes®: “for man
has a law inscribed in his heart by God; obedience to this law constitutes precisely
his dignity and according to him he will be judged” [Sitarz 2018, 76].

If we see the raison d’étre of canon law in the study of Scripture, in the sense
that “if one does not know Scripture, it is easy to believe that canon law is super-
fluous” [Kasprzak 2005, 348], this may be the case when it comes to the Church’s
teaching in general and its environmental doctrine in particular. Pope John Paul
II warned against this when he spoke to the Pontifical Council on Legal Texts:
“an even more dangerous form of reductionism is to try to interpret and apply
Church laws in isolation from the doctrine of the Magisterium.”*® One could also
conclude here that the normative, possibly to be incorporated into the CIC/83,
would express the content of the idea of ecological conversion in the conviction
that the Catholic Church has always been concerned with man and the world,
which should aim at its God Father and Creator in a theologically established hie-
rarchy (i.e. in order, harmony, etc.).”’

This fact makes a significant difference when we want to distance ourselves
from the philosophical idea of biocentrism in line with the content of the LS, FT,

24 Jan Pawet II, Katecheza “Stworzenie a stuszna autonomia rzeczy stworzonych” (02.04.1986),
“L’Osservatore Romano” (Polish edition), 4 (1986), p. 19.

25 Sacrosanctum Concilium Oecumenicum Vaticanum II, Constitutio Pastoralis de Ecclesia in mun-
do huius temporis Gaudium et spes (07.12.1965), AAS 58 (1966), p. 1025-116, no. 16.

26 John Paul II, The Holy Father’s speech to the participants of the symposium of the Pontifical
Council for Legal Texts: Fundament teologiczny norm prawnych (24.01.2003), “L’Osservatore Ro-
mano” (Polish edition), 5 (2003), p. 42-3.

27 John Paul II, Catechesis: Stworzenie a stuszna autonomia rzeczy stworzonych (02.04.1986),
“L’Osservatore Romano” (Polish edition), 4 (1986), p. 19.
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HS, etc. documents. In them, the Church’s Magisterium expresses its connection
with the position that “you cannot defend nature unless you defend every human
being,” which has its due origin in God. Conversely, man “only in solidarity with
the rest of creation, only with responsibility towards the world of animals, plants
and things, can long live as the master of creation, without becoming a slave to
his mania of greatness, a slave rejected by creation™®® [Krajewski 2011, 149].

So, if we consider that “key concepts for understanding the post-conciliar tea-
ching of the Church have become terms: «integral ecology» and «integral human
development»” [Stelmach 2019], and that all this has already been incorporated
in some way into the teachings of Pope Francis, it should also be recognised that
only one question remains open. It is not so much a question of how the norm
(which speaks of the need for ecological conversion) should be written into the
content of the current canons of CIC/83, but how to transfer it into the framework
of the traditionally lived Catholic faith. The precept as such cannot be (because)
“properly applied without being rooted in the Catholic faith” [Grocholewski
2004, 21].

It seems that the dilemma as to whether the justification and announcement of
the ecological standard to be attached to the CIC should be made due to the value
and autonomy of creation, which is realized by the word: “respect,” or rather be-
cause of the complete totality that created reality finds in relation to Christ Jesus,
Saviour, and what are expressed by the words: “harmony, order, orderliness”
[Twardzitowski 2017, 139], in fact does not exist. The decisive condition here is
whether the issue of the shape of the ecological standard will be based strictly on
the question of respect for the principle of justice, or also on the optics of equity,
and whether it will continue to be “more flexible than any other law” [Grocho-
lewski 2004, 21].

3. THE POSITIONS OF AMENDMENTS TO THE CODE OF CANON LAW

Combination of the topic of conversion and ecological education (which has
been present in the Magisterium of the Catholic Church for some time) is in line
with the need to introduce new regulations into canon law. And it is in connection
with the ever stronger views existing in the Church, concerning the need to pro-
tect nature, that there is talk of a doctrinal and cultural trend. It is not surprising,
therefore, that “in 2018, Cardinal Francesco Coccopalmerio announced the need
to make certain changes to CIC/83 that would concern the ecological formation
of the faithful.”?’ His statement points to the fact that there are already enough
reasons to justify such a record. It is a widely recognised principle that: “legiti-
mises the law what determines its validity, the procedure for making laws, the

28 Conferenza Episcopale Tedesca, Dichiarazione su “Futuro della creazione e futuro dell'uma-
nita” (Fulda, settembre 1980), “Medicina e Morale” 2 (1990), p. 367-81.

29 Ekologiczny trend nie ominie Kodeksu Prawa Kanonicznego?, https://www.pch24.pl/ekologiczny-
trend-nie-ominie-kodeksu-prawa-kanonicznego [accessed: 07.07.2020].
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procedure for justifying the law, the cultural heritage, the system of values, social
communication, social consensus” [Piszko 2020, 355].

Taking into account how the process of the canonical law is being established
and how extensive the scope of matters covered by the term “need for ecological
conversion” is, it is necessary to have an in-depth ecclesiological awareness that
the reception of such a new standard will be something exceptionally important
for the quality of functioning of the entire Catholic community. The question of
whether and how the faithful will accept the canonical norms established by the
Church is a problem which is expressed in the fact that “the indication of the for-
mal validity of the law remains vain and fruitless if the prescribed instruction is
not fulfilled in practice. The argument that the law applies regardless of its rece-
ption is then little. In this way, religious life is not stimulated or community built”
[Sobanski 1990/1991, 79]. It seems that the controversies that could possibly ari-
se here should rather relate to the interpretation of the provisions, i.e. how far
they result from the choice of biblical hermeneutics, than to the essence of the
law, its need and its amendments, the sources or the system of professed values.

The most important thing, however, is that there is an authoritative proposal
to resolve the problematic situation of the lack of ecological provisions in the ca-
nonical legislation of the Catholic Church. If the former President of the Ponti-
fical Council for Legal Texts, Cardinal Coccopalmiero, states that: “the canons
which concern the rights and duties of believers make no mention at all of one of
the most important, namely the protection and development of the environ-
ment,” it also adds that appropriate changes will be proposed for Pope Francis’
approval, and the new canon should take the following form: “Every Christian,
aware that creation is a common home, has a serious duty not only not to destroy
but also to improve, either through normal behaviour or through special initiati-
ves, the environment in which each person is brought to life.” Moreover, accor-
ding to the Cardinal, “the papal council, which he himself led until recently, sho-
uld also request the addition of such a canon.”!

It is also important that the doctrinal background to the principle of ecological
conversion (in the form proposed by Cardinal Coccopalmiero), in addition to the
need to carry out deeds of mercy [Poznanski 2016], e.g. at the parish level,**> may
be, in addition to accompaniment and contemplation,*® those guidelines that have

30 Ibid.

31 Tbid.

32 Congregation for the Clergy, Instruction The pastoral conversion of the Parish community in the
service of the evangelising mission of the Church (20.07.2020), https:/press.vatican.va/content/
salastampa/en/bollettino/pubblico/2020/07/20/200720a.html [accessed: 22.07.2020]: “the point is
not only that Pope Francis modified the deeds of mercy that originated from the beginnings of Chri-
stianity, but that he placed the concern for creation in the context of contemplating God’s mercy.”
33 Francis, Catechesis: Wednesday audience (16.08.2020), https://deon.pl/kosciol/serwis-papieski
/papiez-franciszek-przypomnial-wazne-slowa-sw-jana-pawla-ii-i-zachecil-polakow-do-wprowad
zenia [accessed: 17.09.2020]: “finally contemplating and caring: these are two attitudes that show
the way to improve and restore balance in our relationship between people and creation. Very often,
our relationship with creation seems to be one of enemies.”


https://deon.pl/kosciol/nawrocenie-duszpasterskie-wspolnoty-parafialnej-w-sluzbie-misji-ewangelizacyjnej-kosciola-caly-tekst,941578
https://deon.pl/%20kosciol/serwis-papieski/papiez-franciszek-przypomnial-wazne-slowa-sw-jana-pawla-ii-i-zachecil-polakow-do-wprowadzenia
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been highlighted in the (already quoted here many times) document Holy See:
On the road of caring for the common home (HS). In terms of how to achieve the
most current ecological goals, this document, as edited jointly by many of the di-
casteries of the Holy See, indicates what should be considered necessary and good
by all the faithful, and what has been inscribed for many years in the process of
their moral, i.e. spiritual and religious renewal. On the other hand, it seems that
all this should correspond to the Code’s provision on the ways of implementing
the common good in the Catholic Church (Canon 223, para. 1 CIC/83).

Thus (it seems) that the matter of incorporation of an ecological normative in-
to the CIC/83 should be looked at in an optic: a) adequate to the so-called signs
of the formation of the conscience of the community of believers; b) taking into
account the most important motivations existing on the part of parents, children,
etc., but also the institutions of the Church and the state [Biaty 2020, 21-32]; ¢)
integrating in the work of ecological renewal of all people, seen as brothers of
one God and Creator. For, looking at the need for ecological conversion, the sal-
vific obligation to sanctify people (Canon 1752 CIC/83), as called with all cre-
ation to salvation in Christ, is imposed first. And all this according to the principle
that “experience teaches that the attitude (of the faithful, as a supplicant) [...] is
closely related to the whole religious life” [Janczewski 1998, 129].

FINAL CONCLUSIONS

The analysis of (socioecological) documents of the Catholic Church’s Magis-
terium, as well as of the literature on the subject, allows us to notice that its ethical
and theological doctrine, which is the basis for canonical legislation, is based on
cultural currents related to philosophical biocentrism (LS 91; HS 8) [Commoner
1971; Liszewski 2015, 36]. The point is that even if the teaching of the Catholic
Church about the idea of fraternity has been extended by Pope Francis to the
whole of creation, it has the imperative to link it with other traditional concepts
such as salvation, holiness, missionaryism, sin, conversion, grace, the sacrament
of penance and reconciliation, etc.

All of this means that the essence of the duty of ecological conversion remains
the objective of making man sufficiently aware of his respect for nature and of
his reconciliation with God, his Creator. The common denominator of the work
(inner transformation) is therefore everything that results from the Revelation ma-
de in Christ the Lord, which aims to integrate all people as called to eternal salva-
tion. The special function of unification and sanctification in this field has always
been fulfilled by canonical law, e.g. through the call to works of love or solidarity
(Canon 839, para. 1 CIC/83). In this sense, the normative norms of conversion,
based on fraternity with all creation, would be enriched by a matter of appre-
ciation of all those abilities “which God has bestowed on every believer [...] to
develop his creativity and enthusiasm” (LS 220).
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It seems that the standard for ecological conversion, in the amended CIC/83,
should look like this: “Catholics, aware of their vocation to salvation, according
to the will of Jesus Christ, should take the utmost account of environmental pro-
tection in their faith. The sense of respect for the environment, each believer sho-
uld find in the duty of love of God the Creator and his neighbour, which is finally
presented in the pages of Scripture. This dimension of concern for the environ-
ment should be every aspect of human life, since, by building good relations with
man, man builds a sufficiently good relationship with an environment that
“reflects something of God and contains a message” (LS 221).

A wider sense of environmental responsibility and the need to standardise this
issue in canon law can be found in the warning that Pope Francis (at the consistory
on 29 November 2020) addressed to the newly appointed cardinals: “Dear bro-
thers, we all love Jesus, we all want to follow him, but we must always be vigilant
to stay on his path. For we can be with him with our feet, with our bodies, but our
hearts can be far away and lead us astray” [Zawistowska 2020].
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Abstract. The study presents a fragment of Polish public administration, namely the National Reve-
nue Administration (“Krajowa Administracja Skarbowa”). The National Revenue Administration
is an element of the structure of public administration in Poland and forms part of the administration
designed to safeguard the financial security of Poland. The study presents characteristics of the pu-
blic administration, including units of the National Revenue Administration, and the role of this ad-
ministration in safeguarding financial security, emphasizing the role and responsibilities of the Na-
tional Revenue Administration in this regard.

Keywords: National Revenue Administration, public administration body, financial security, pu-
blic finance

INTRODUCTION

The study presents a specific fragment of public administration, namely the
National Revenue Administration.! As it will be demonstrated, the National Re-
venue Administration’ is an element of the Polish public administration structures
and an element of administration whose task is to safeguard the financial security
of Poland. In the paper, I will present the characteristic properties of public ad-
ministration, including of the organisational units of the NRA and its role in en-
suring financial security, while highlighting the related role and tasks of the Na-
tional Public Administration.

1. THE NATIONAL REVENUE ADMINISTRATION IN THE LIGHT
OF THE NOTION OF ADMINISTRATION

The first question that should be posed with respect to these considerations
should concern the nature of the organisational units that form the NRA. The na-
me in itself suggests the answer that these are organisational units of public admi-
nistration. Public administration is the subject of interest not only in management

I Act of 16 November 2016 on National Revenue Administration, Journal of Laws, item 1948 as
amended.
2 Hereinafter: the NRA.
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sciences, but also in sociology, economic sciences, and psychology, and, first of
all, within the scope of the analysis presented here, it is a subject of focus of admi-
nistrative and legal sciences. The issues of management in public administration
may be analysed in two fundamental aspects. The first one is managing public
affairs on the scale of the given unit, and this process is referred to as admini-
strating. On the other hand, the second aspect consists in managing the organi-
sation that is the auxiliary element of the administration body, i.e. managing the
office. In this case, one may refer to managing an organisation. The science of ad-
ministrative law, in particular the field that deals with issues of the public admini-
stration system, analyses the problems of the system of relationships between sta-
te and local self-government administration organs. From this point of view, one
may see public administration as a specific system that consists of ordered ele-
ments which are interconnected by channels of information. Additionally, the en-
vironment of the system may be defined, including, for example, other public au-
thorities, the legal system, geographic and natural conditions as well as social and
cultural ones, and, finally, the addressees of the actions taken by administration
[Wrzosek 2002, 19]. The doctrine has long noticed that the subject of interest of
administrative sciences are the issues related to the influence of the state system
on the shape of administration, issues of the environment in which this admi-
nistration operates and their mutual dependencies. An important group of issues
are related to administration structures and mutual relationships between admini-
strative bodies [Leonski 1999, 21]. The organisation of the NRA supports the the-
sis that it remains within the orbit of interest of administrative sciences. The NRA
as an organisation of administration units contains elements that, according to the
doctrine, should be analysed precisely by administrative sciences, i.e.: a specific
structure, a set of dependence relationships that exist in the organisation, infor-
mation flow within the organisation, the decision-making process, issues related
to conducting control activities in the organisation and their efficiency, recruit-
ment and training of staff, and the contacts between the organisation and its envi-
ronment [Wrzosek 2002, 21].

2. PUBLIC ADMINISTRATION

The organisation called the NRA belongs to the organisations referred to as
public administration, as it constitutes a set of specific administrating entities (bo-
dies) of varied competences and duties. Public administration deals with mana-
ging various spheres of the community life, hence it is referred to as public. The
NRA also performs certain functions in the public interest, including the colle-
ction of taxes and customs duties, combating smuggling and trade of illegal
goods, such as fuels, etc. In general, it may be stated that the activity of the NRA
is conducted as part of the organisational structure called the administration. Ad-
ministration, on the other hand, may be determined by the scope of activity, and
being conducted in the public interest, it is public — apart from legislation and the
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judiciary. Administration may also be understood as an activity with the aim to
realise specific public tasks, and then it is the activity of public organs. The pro-
perties of public administration are described very accurately by doctrine. They
are: political nature; operating based on law and within its limits; absence of the
aim in form of achieving profits; a uniform organisational nature; monopolistic
nature; impersonal nature; authoritative nature; being organised and operating ba-
sed on supervision and subordination; qualified personnel; continuous and stable
activity, activity on its own initiative and on demand [Letowski 1990, 8]. Thus,
in principle, administration constitutes a specific, legally distinctive part of the
state authorities that belongs to the executive [Ura 2015, 82]. Public administra-
tion is performed by the state in the widest meaning of this term, i.e. by state au-
thorities and public and private associations (self-government associations) as
well as other administration entities [Ochendowski 2002, 18]. In the light of the
existence of the NRA it is worth noting that some representatives of the doctrine
use the term national public administration, to refer to the activity of administration
units in the areas regulated by national and European law [Nowak—Far 2015, 61].

3. ADMINISTRATIVE POLICY

It should be noted that public administration realises a specific mission, which
is the realisation of administrative policy. The realisation of administrative policy
requires organising the administration in an appropriate way, which should corre-
spond to the underlying systemic basis of the state. The public administration sy-
stem consists of two elements. First of all, it is the public administration organ
and the office as the auxiliary element of the organ. This distinction is necessary
due to the need to emphasise so-called competences. In the doctrine, competences
are defined as the sphere of specific rights and obligations [Goralczyk 1986, 28].
One may also distinguish between general competences, which are related to per-
forming specific tasks prescribed in legal regulations, and so-called specific com-
petences that involve the right to handle an individual case [Jandy—Jendroska and
Jendroska 1978, 179]. Obviously, the spectrum of competences refers to the acti-
vity of the administration organ, not of the office. As opposed to the public
administration organ, the office may be defined as an organised system with
a specific structure and a relevant degree of formalisation, whose main objective
is to realise tasks related to public administration within the scope of competences
granted to the given organ. On the other hand, a state authority is an organisa-
tional unit of the state that is authorised to express the will of the state. Granting
competences to the organ is an expression of this will. For public administration
organs, one may refer to the definition, which states that it is: a person or a group
of individuals in collective organs, who belong to the organisational structure of
the state or of local territorial self-government, appointed in order to execute the
norms of administration law in a manner and with the effects specific for this law,
within the scope of competences granted to it by law [Bo¢ 1997, 120]. The above
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definition of a public administration organ exhausts the essence of the matter.
However, it may be précised and shortened to emphasise its most important com-
ponents. Using such approach, one may assume that a public administration organ
is characterised by: organisational distinction within the public administration sy-
stem; acting on behalf and on account of the state; the right to use authoritative
measures and to act within the competences granted by law [Szreniawski and
Stelmasiak 2002, 15]. The above requires a brief characteristic. Namely, organi-
sational distinction refers to a legally defined organisational form that makes the
organ a specific whole. Nevertheless, it should be noted that organisational dis-
tinction does not prejudice the unity of public administration operating in the sta-
te. On the other hand, the possibility to use authoritative measures is an important
element that distinguishes public administration organs from others, e.g. from le-
gal entities in law-making, whose execution guarantees the possibility to use en-
forcement measures and highlights their specifics and role in the whole opera-
tions of the organs. It is essential that an administration organ should comply with
its competences. The geographical jurisdiction defines the territory of operations
of the given administration organ, the jurisdiction related to subject matter refers
to the type of issues handled by the given organ, while jurisdiction related to
instance concerns the stage (level) of processing issues in the structure of the
administration system. The number and variety of public administration organs
that are subjects of administrative and legal relationships, operate in the name of
the state, are granted specific competences and are distinguished from the whole
state system, leads to the need to make specific divisions and classifications.
Based on various criteria, organs are usually divided into central and field ones,
collective and monocratic, decisive and auxiliary, and, finally, professional and
voluntary ones. The NRA is an organised system of field organs of non-combined
state (public) administration, of a monocratic and professional nature, authorised
to exercise authoritative rights. It is worth noting the word non-combined in the
above definition. State (public) administration deals with numerous issues of pu-
blic life. It is defined in the relevant legislation.” It should be noted that Article
5(3) of the said Act stipulates that one of the divisions of public administration is
public finance. At the same time, pursuant to Article 8(1) of the Act, public fi-
nance includes matters related to the realisation of incomes and expenditures of
the state budget, as well as protecting the interests of the Treasury, with the exce-
ption of cases that are assigned to other departments pursuant to separate regu-
lations. The NRA operates in the area of public finance. It is placed in the so-ca-
lled non-combined area. This means that such administration reports directly to
the central organ called the minister, not to the local representative of the govern-
ment, i.e. the voivode (obviously, with a certain margin). Pursuant to Article 3(2)
of the relevant Act, the voivode is the supervisor of the combined government

3 Act of 4 September 1997 on the Divisions of Public Administration, Journal of Laws of 2020,
item 1220 as amended.
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administration in the voivodeship.* Combined administration is an element of lo-
cal state administration. It is based on the organisational links between organs of
such administration that are distinctive in terms of their subject, belonging to va-
rious areas of state administration (in the Act referred to as the heads of the com-
bined services, inspections, and guards, e.g. the Chief Fire Officer, Chief Vete-
rinary Surgeon, or the Voivodeship Authority for Education, etc.), under the su-
pervision of one organ with general competences — the Voivode, with the aim to
reduce administration costs, improve the coordination of activities and avoid
overlapping competences. One may call it the opposite of the so-called depart-
mental approach. As far as the combined administration is concerned, the voivode
is authorised, among others, to appoint the heads of services, inspections, and gu-
ards (the exceptions are the Voivodeship Police Commander — voivode’s opinion
required, and Chief Fire Officer — approval required), to approve the regulations
of such units, to create and dissolve organisational units constituting their auxi-
liary elements. In principle, these organs should be clustered in one Voivodeship
Office and use a common budget, but in practice this principle is subject to some
significant exceptions, e.g. in the case of the police. One may distinguish many
such units (administration organs) that operate based on various legal acts [Bie-
lecki 2011, 157-58].

4. DIVISION OF ADMINISTRATION

The fundamental issue in this respect is the clear division made by the legis-
lator in the Act on the NRA: division into organs of the NRA (Section II of the
Act) and into organisational units of the NRA (Section III of the Act). In my opi-
nion, this results from the aspect of the consolidation of customs and revenue ser-
vices (which took place at a specific time) and the role of the Revenue Adminis-
tration Chamber as an organisational unit (for subordination management, and la-
bour law, i.e. the competences and the financial and organisational aspect) first
of all, and further, it refers to the role that is played in the NRA by the organ and
its auxiliary element referred to as the office. The term office has had several mea-
nings through the years, and it is still used in different contexts even today. It may
refer to the seat of a public administration organ or an organisational unit of any
other institution that deals with office work. It may also refer to the team of em-
ployees of public administration, the public administration organ itself in the co-
lloquial meaning, the auxiliary element of such organ, a distinctive set of compe-
tences of an organ, or a position in public administration [Taras 2009, 39;
Michalska—Badziak 2009, 257]. The doctrine provides numerous precise defini-
tions of the term office. According to one of the Authors, the term office refers to
the auxiliary elements of the given organ and describes an appropriately organi-
sed team of persons assigned to the public administration organ to help it perform

4 Act of 23 January 2009 on the Voivode and Public Administration in the Voivodeships, Journal
of Laws of 2019, item 1464 as amended.
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its functions. Apart from the team, the scope of this term also includes specific
technical resources (such as the buildings, office equipment, etc.). Offices defined
like this are not administration organs, as they do not have any authoritative po-
wers and cannot issue any decisions or orders [Matan 2014, 35; Czerw 2016,
224]. Thus, the administrative law science defines office in only one way — as
a separate team that provides assistance to a public administration organ in exer-
cising its competences, as an auxiliary element of this organ. Similarly, according
to part of the doctrine, the office holder, i.e. the person who, being appointed in
a specific way, enters the competences of the organ being, in fact, a set of them,
has to use the assistance of the auxiliary element, i.e. the office [Adamczyk 2011,
297]. At the same time, the name of the office is assigned to the given adminis-
tration organ by the establishing act (e.g. Head of the Revenue Administration
Chamber in the Act on the NRA). Another issue is to determine the internal stru-
cture of such auxiliary element. This takes place through lower rank acts, such as
statutes, organisational regulations or by-laws. To illustrate the above, one may
state that, for example, the auxiliary element for the Head of the Revenue Admini-
stration Chamber is the Revenue Administration Chamber, while the auxiliary
element for the Head of the Tax Office is the Tax Office. One should remember
that the auxiliary element of an organ cannot exercise the competences of the or-
gan. It may only support them and substitute for the organ in performing tasks
pursuant to an explicit authorisation. Here, it is worth noting the judgment, accor-
ding to which, “the person authorised to sign — to issue decisions on behalf of the
Tax Office is the Head of the Office, and for the Tax Chamber — its Director. The
sole representation of the Office and the Chamber, granted to handle individual
matters, may be assigned to employees of the organisational unit in writing, in
form of a written authorisation to issue decisions, orders, and certificates.”” It
should also be noted that in the discussed scope we are dealing with so-called ad-
ministrating entities that have so-called legal personality. This includes two no-
tions: legal capacity and the capacity to perform acts in law. Administrating enti-
ties only have legal capacity, i.e. the capacity to be the subject of rights and obli-
gations. However, they do not possess the capacity to perform acts in law, which
is possessed only by natural persons who may express their will and act on their
behalf. Thus, it is a person or a group of persons who perform the function of the
so-called office holder of a public administration organ, which is a role held by
appointment [Adamiak 2006, 43].

5. THE ROLE AND TASKS OF THE NATIONAL REVENUE
ADMINISTRATION WITH RESPECT TO FINANCIAL SECURITY

The NRA was established from three previously independent administrations:
tax, customs and treasury control. The NRA reform was guided by specific goals.

5 Judgment of the Supreme Administrative Court of 28 November 1995, ref. no. SA/Lu 2452/94,
http://orzeczenia.nsa.gov.pl [accessed: 22.10.2020].
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First of all, the uniformization of organisational structures, reducing the circula-
tion of paper documents, providing additional equipment for offices, optimisation
of resource management, developing a uniform career path, improving internal
commu-nication, uniformization of databases, procedures and operational stan-
dards, defining uniform competences and eliminating the competition between
the activities of three former administrations [Zalewski 2018, 6—7]. The main ob-
jective of the NRA, as defined in the preamble to the Act on NRA, is to ensure
modern and friendly execution of tax and customs duties and effective collection
of public levies and the financial security of the Republic of Poland. The NRA is
a specialised state administration, which has been entrusted with the tasks related
to the realisation of income due to taxes, customs duties, payments, and non-tax
budget receivables, protecting the interests of the Treasury, and safeguarding the
customs area of the European Union. It also ensures services and support for tax-
payers and payers in the proper execution of their tax duties and services and su-
pport for entrepreneurs in the proper execution of customs duties.

As far as ensuring the financial security of the state is concerned, it should be
noted that it is a defined network of entities consisting of: state governments, cen-
tral banks, financial supervision authorities, and deposit security systems. As for
the NRA, this goal is achieved through the effective realisation of its main obje-
ctive, i.e. effective collection of public levies. It should be noted that a state that
realises a planned or higher budget and may dispose of revenues obtained from
the collection of taxes, customs duties and other levies, will also be economically
stable and will secure the funds for the realisation of internal and external policy
goals. However, it is worth adding that the security of the state and of the Eu-
ropean Union is realised by the NRA not only through budget revenues, but also
by revealing smuggling on the border between Poland and the EU and combating
economic crimes by the customs and tax services.

The analysis of the Act on NRA provides a basis to claim that it distinguishes
the following organs: the competent minister for public finance, the Head of the
NRA, the Head of the National Fiscal Information, the Head of the Revenue Ad-
ministration Chamber, the Head of the Tax Office and Head of the Tax and Cus-
toms Office — together with the organisational units supporting these organs.

The above organs realise specific objectives of the NRA according to their ac-
quired competences. Considering the regulations of the Act on NRA, the detailed
tasks of the NRA may be classified into the following groups: group 1 — tasks
related to the realisation of public revenues (realisation of public revenues, reali-
sation of revenues from taxes and levies, realisation of revenues from customs
duties and other fees connected with the import and export of goods); group 2 —
realisation of the customs policy resulting from the membership in the customs
union of the European Union (tasks resulting from the membership in the customs
union of the European Union); group 3 — performing administrative enforcement
of financial liabilities and performing the security of financial receivables (duties
of the enforcement authority, enforcement of public law obligations); group 4 —
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education and vocational training of the NRA personnel (the tasks of the Tax &
Customs Academy); group 5 — tasks related to performing audit, audit activities
and official review (audit duties, audit actions, official review);group 6 — tasks
related to combating crime (operations in the grey zone, counteracting money la-
undering, white collar crimes, revealing and recovering property threatened by
forfeiture); group 7 — tasks related to the fuel package monitoring system (tasks
related to the road monitoring system of the transport of goods SENT); group 8
— fulfilling the duties related to foreign currency law (tasks related to foreign cu-
rrency trade); group 9 — other tasks (duties resulting from the bans and restrictions
in the trade of goods).

The above demonstrates that the tasks currently performed by the organs of
NRA are the same as the tasks that were previously realised by three separate ad-
ministration, but the catalogue of tasks has been expanded to include new duties,
which were previously not performed by tax, customs, and inspection services,
consisting in this respect in recognising, preventing, detecting and persecuting
perpetrators of certain penal and penal fiscal crimes.

CONCLUSIONS

It is doubtless that the National Revenue Administration, and in particular its
organs that realise the statutory tasks and duties constitute an important element
of the public administration structure in Poland, in particular of administration,
whose task is the realisation of budget revenues and ensuring the economic se-
curity of the state. It is precisely this type of task that makes this administration
a key administration in the orbit of the referenced duties, as no other admini-
stration would be able to provide the required outcomes in this respect. In my opi-
nion, the NRA is the most important administration in Poland and its importance
is much higher than that of all other administrations, with the exception of the
Prime Minister. Its role is however not duly appreciated, although it is more im-
portant even that the role of voivode on the voivodeship level (at least in the finan-
cial aspect). I would like to express my hope that the importance of this admini-
stration for the State of Poland will be properly understood and that it will be tre-
ated adequately, both in terms of its importance and proper appreciation.®
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Abstract. The authors study the principle of justice in Ukraine, focusing on the problematic issue
— the violation of the principle of justice in the administration of law. An example is the decision
of the Constitutional Court of Ukraine of 27 October 2020 No. 13-1/2020 on the abolition of electro-
nic declaration of officials, which led to a constitutional crisis in the country. To resolve the situa-
tion, the President of Ukraine submitted to the Verkhovna Rada of Ukraine a bill on the dissolution
of the Constitutional Court of Ukraine and the annulment of the above-mentioned decision of the
Constitutional Court of Ukraine. The situation in the country is of great concern, as Ukraine’s visa-
free regime with the European Union and Ukraine’s expected membership in the European Union
are under threat. Corruption, long-term judicial reform, the constitutional crisis, violations of the
principle of justice lead to the outflow of foreign investment from Ukraine, mass migration of Ukra-
inians to developed countries of the European Union. All these factors hinder the development of
the state as independent and democratic. It is concluded that a necessary step for Ukraine’s Euro-
pean integration is not only the declaration, but first of all the implementation of the principle of
justice by all branches of Ukrainian power.
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INTRODUCTION

Socio-political situation in Ukraine, the latest constitutional crisis caused by
the decision of the Constitutional Court of Ukraine In the case of the constitution-
nal petition of 47 people’s deputies of Ukraine on the constitutionality of certain
provisions of the Law of Ukraine On Prevention of Corruption No. 13-1/2020, as
well as the attempt of the parliament to resolve the situation, testifies to the urgen-
cy of the fight against corruption in our country and its causes and manifestations.
In practice, the problem of fighting corruption is closely linked to the implemen-
tation of the principle of justice. In Ukraine, there are problems with judicial re-
form. Therefore, the aim of the article is to study a key principle in law — the
principle of justice.
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The authors set themselves the task to analyze the development of the princi-
ple of justice in Ukraine and the practice of'its application, to identify problematic
issues regarding the implementation of the principle of justice in practice and to
provide appropriate proposals for their solution. The research used such a method
as historical and legal, because with its help the historical aspects of the origin,
formation of the principle of justice are analyzed; with the help of the formal-le-
gal method the problems of realization of the constitutional principle of justice in
Ukraine are investigated.

1. PRINCIPLE OF JUSTICE IN THE HISTORICAL ASPECT

In ancient Rome, the principle of justice was referred to as “aequitas” and was
used by both praetors and Roman jurists in the administration of justice when the-
re was a gap in the current legislation, i.e. there was no relevant legal norm or it
was insufficient. That is, as we see, in Ancient Rome the analogy of law or the
analogy of justice was not applied, but the principle of justice was applied at once,
on the basis of which law was built. As I. Babich notes, etymologically the Latin
“aequitas” meant “uniformity, proportionality, equality.” In relation to legal phe-
nomena in Roman jurisprudence, this concept acquired the meaning of “justice”
and became a phenomenon of concretization of the concept of justice, which was
defined by the word “iustitia.” The term “aequitas” was used by Roman jurists to
contrast “iniquitas” (injustice), a legal situation that contradicts justice. “Aequ-
itas” was an expression of natural justice, which significantly recognized and eva-
luated the existing law, which served as a guiding principle, a moral standard in
the law-making of praetors, senates and lawyers, in the interpretation and appli-
cation of law [Babich 2017, 8]. At the beginning of scientific the concept of “ju-
stice” was considered as a purely philosophical category. However, according to
R. Dzhabrailov, perhaps in ancient times, when the civilized model of legal regu-
lation of various spheres of social relations was emerging, the main components
of the category of “justice” acquired those characteristics that today are beyond
doubt and are perceived as a reflection of objective reality [Dzhabrailov 2017,
74].

“Law” and “justice” are synonyms. These two concepts are identified. Accor-
ding to E. Reniov, this suggests that the law was not considered unjust or detached
from justice [Reniov 2016, 91]. According to the Regent-Professor of the Univer-
sity System of Maryland, Director of the Center for International and Compa-
rative Law (University of Baltimore, USA) M. Sellers, philosophers from the ti-
me of Aristotle and Cicero, asserted the “rule of law” (legum imperium) as the
main guarantee of practical justice [Sellers 2014, 212]. “The rule of law, not pe-
ople” (to be more precise) requires a criterion beyond human will to protect the
subjects of law and society from the arbitrariness of any other person. Cicero’s
criterion of reasonableness draws the traditional distinction between the “rule of
law,” which takes into account this external criterion of legitimacy, and the “rule
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of man”, which does not take it into account. This does not mean that the law sho-
uld ignore emotions, but rather that the law should include human emotions and
direct them to achieve appropriate goals, which include the development and esta-
blishment of justice in society. The rule of law, as noted by Aristotle, Cicero and
the founders of modern constitutionalism, requires constant adherence to the gui-
delines of reason and justice in lawmaking, interpretation and application of law
[Reniov 2016, 91].

Justice is an eternal value, the basic principle of law. According to H. Pere-
Iman, “justice is a fundamental value” that must be considered in the context of
the division into “a just deed, a just rule, a just man” [Perelman 2012, 95-115].
From time immemorial there has been an axiom that law must be just, because it
is the embodiment of justice. D. Lloyd in his book “The Idea of Law” noted that
“the idea of law has always been associated with the idea of justice” [Lloyd 1966].
All laws must be fair, because in case of violation of the principle of justice in
their creation, it will lead to right-wing nihilism, non-compliance. No values can
contradict justice. However, we often witness unfair laws being passed in Ukrai-
ne. Not all ideals of justice are always reflected in law. Usually in Ukraine, the
law enshrines the ideas of justice only of those who created it, and public opinion
about the justice of a law is not taken into account. That is, it turns out that law-
making can realize both justice and injustice. It all depends in whose hands the
power is.

Article 129 of the Constitution of Ukraine does not refer the principle of jus-
tice to the basic principles of justice. The principle of legality comes to the fore
here. But this implies that laws are a priori fair and legal. If legality or constitu-
tionality (after all, the Constitution is the expression of the sovereign will of the
people, and therefore it must be the embodiment of the highest justice in the sta-
te), laws and other legal acts of the Verkhovna Rada of Ukraine, acts of the Presi-
dent of Ukraine, the Cabinet of Ministers of Ukraine, legislative acts of the Ver-
khovna Rada of the Autonomous Republic of Crimea is questioned, then the re-
levant state authorities may send an appeal to the Constitutional Court of Ukraine
to resolve the issue of their compliance with the Constitution of Ukraine — the
will of the people. Therefore, in general, the principle of legality can be in some
way correlated with the principle of justice [Holovchenko 2012, 6].

At the same time, it should be reminded that a number of constitutional requ-
irements directly follow from the principle of justice — this also indicates the indi-
rect enshrinement of this principle in the Constitution. For example, the idea of
justice is concretized in the principle of non bis in idem, enshrined in Article 61
of the Constitution of Ukraine. The principle of justice also stipulates the obliga-
tion to promulgate regulations (Part 3 of Article 57 of the Constitution), the gene-
ral prohibition of retroactive laws (Part 1 of Article 58 of the Constitution), the
right not to be forced to testify against oneself (Part 1 of Article 63 of the Consti-
tution), the right to judicial protection (Article 55 of the Constitution), etc. [Po-
grebnyak 2009, 31-32].
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An urgent issue today is the study of how the principle of justice is imple-
mented in practice. In the light of recent events in Ukraine, it is advisable to ana-
lyze the case law, which will allow us to conclude how the courts adhere to the
principle of justice. Legality is the constitutional basis of justice. The decision of
the Constitutional Court of Ukraine of 30 January 2003 No. 3-rp/2003 in the case
of consideration by the court of certain decisions of the investigator and prose-
cutor [ibid.] states that “legality is inherently defined only if it meets the require-
ments of justice and ensures effective restoration of justice rights.” Some consti-
tutional requirements follow precisely from the principle of justice. Article 55 of
the Constitution of Ukraine guarantees the right to judicial protection. Part 1 of
Article 63 of the Constitution of Ukraine enshrines the right not to testify about
oneself, family members or close relatives. The principle of justice enshrines the
obligation to promulgate regulations (Part 2 of Article 57 of the Constitution of
Ukraine). Justice is effective only if it is fair. The problem is that judges often on-
ly formally refer to the principle of fairness in the administration of justice.'

In Ukraine, in view of recent events, namely the decision of the Constitutional
Court of Ukraine to abolish the electronic declaration of officials, the issue of jus-
tice is quite acute. As already noted, Ukrainian society did not accept the decision
of the Constitutional Court of Ukraine In the case of the constitutional petition of
47 deputies of Ukraine on the constitutionality of certain provisions of the Law
of Ukraine On Prevention of Corruption, the Criminal Code of Ukraine/2020, by
which the Constitutional Court of Ukraine abolished criminal liability for false
data in the declarations of officials and closed the public register of declarations.
The norm, which was abolished provided that the submission by the declared sub-
ject of unreliable information in the person’s declaration authorized to perform
state or local self-government functions. It was provided by the Law of Ukraine
On Prevention of Corruption or intentional failure of the declared subject 3,000
non-taxable minimum incomes of citizens or public works for a period of 150 to
240 hours, or imprisonment for up to two years. It also means deprivation of the
right to hold certain positions or be engaged in certain activities for up to three
years.” The Court substantiates its position as follows: “The Constitutional Court
of Ukraine considers that the establishment of criminal liability for declaring ina-
ccurate information in a declaration, as well as intentional failure of the subject
of declaring a declaration is an excessive punishment for these offenses. The ne-
gative consequences resulted from the prosecution of committing crimes under
Article 366(1) of the Criminal Code of Ukraine are disproportionate to the dama-

! Decision of the Constitutional Court of Ukraine in the case on the constitutional petition of the
Supreme Court of Ukraine on the constitutionality of the provisions of part three of Article 120,
part six of Article 234, part three of Article 236 of the Criminal Procedure Code of Ukraine (case
on consideration by court of separate decisions of the investigator and the prosecutor) (2003).
http://www.ccu.gov.ua/docs/470 [accessed: 03.01.2021].

2 KSU skasuvav vidpovidal'nist’ za nedostovirne deklaruvannya: osnovni aspekty rishennya,
https://jurliga.ligazakon.net/news/199232 _ksu-skasuvav-vdpovdalnst-za-nedostovrne-deklaruvan
nya-osnovn-aspekti-rshennya [accessed: 03.01.2021].
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ge that has occurred or could cause an event of the commission of the relevant
acts. Thus, the above shows that the legislator did not observe the principles of
justice and proportionality as elements of the principle of the rule of law, and the-
refore Article 366(1) of the Criminal Code of Ukraine contradicts part one of Ar-
ticle 8 of the Basic Law of Ukraine.” We believe that such a fundamentally soft
position of the body of constitutional jurisdiction in Ukraine is a direct “green”
light for Ukrainian corrupt officials. This decision establishes complete irrespon-
sibility for acts of corruption.

In our opinion, such a decision of this body of constitutional jurisdiction in
Ukraine grossly violates the principle of justice and the principle of equality of
all before the law and the court. The Venice Commission concluded that the ac-
tions of the Constitutional Court of Ukraine were an usurpation of the will of par-
liament. The President of Ukraine Volodymyr Zelenskyi reacted to this decision
of the Constitutional Court of Ukraine and submitted to the Verkhovna Rada of
Ukraine a draft law On Restoration of Public Confidence in the Constitutional
Judiciary. There are two key points in this bill — the dissolution of the Constitu-
tional Court of Ukraine and the recognition of its decision as null and void, i.e.
one that does not create legal consequences. On January 27, 2021, the project was
withdrawn. The Decree of the President of Ukraine of 26 January 2021 No.
26/2021 put into effect a new decision of the National Security and Defense Co-
uncil of Ukraine.* The draft law to which this decision applies provides for the
return of punishment in the form of restriction or imprisonment of false decla-
ration and failure to file a declaration. Thus, it is proposed to amend Article
366(2) of the Criminal Code (declaration of inaccurate information), providing
that intentional inclusion of inaccurate information in the declaration, which di-
ffers from the reliable in the amount of 500 to 2000 subsistence minimums for
able-bodied persons, is punishable by a fine of 3000 to 4000 non-taxable mini-
mum incomes of citizens or public works for a period of 150 to 240 hours, or res-
triction of freedom for up to two years, with deprivation of the right to hold cer-
tain positions or engage in certain activities for up to three years. If the declarant
intentionally entered inaccurate information that differs from the reliable in the
amount of more than 2000 living wage for able-bodied persons, it is proposed to
impose a penalty of 4,000 to 5,000 tax-free minimum incomes of citizens or pu-
blic works for a period of 150 to 240 hours, or restriction of liberty for up to two
years, or imprisonment for the same term, with deprivation of the right to hold

3 The decisions of the Constitutional Court of Ukraine according to the approval of 47 Member De-
puties of Ukraine regarding the constitutional correspondence to the laws of Ukraine in particular
on the law of Ukraine On corruption prevention, according to the Criminal code of Ukraine (2020),
https://zakon.rada.gov.ua/laws/card/v013p710-20 [accessed: 03.01.2021].

4 The decision of National Security and Defense of Ukraine on the Draft of the law of Ukraine on
Changes of Ukraine Codex about administrative violations, on Criminal Law concerning the respo-
nsibility for declaring unreliable information and for not declaring a proper declaration by the
subject who is empowered with the authority of state or local self-governing functions,
https://zakon.rada.gov.ua/laws/show/n0001525-2 1#Text [accessed: 03.01.2021].
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certain positions for up to three years. In addition, the bill proposes to amend Ar-
ticle 366(3) of the Criminal Code (failure to file a declaration of a person autho-
rized to perform state or local government functions), according to which for in-
tentional failure to file a declaration is punishable by a fine of 2,500 to 3,000 tax-
free minimum incomes citizens or public works for a period of 150 to 240 hours,
or imprisonment for up to two years, with deprivation of the right to hold certain
positions for up to three years.

Another painful issue for Ukrainians is the sale of Ukrainian land. The follo-
wing question arises: is such a sale fair or unfair? The next interesting issue is the
“rescue operation” of PJSC CB “Privatbank,” which was declared insolvent. Such
a rescue cost Ukrainians 116 billion hryvnias. Are such actions of the state in
relation to the Ukrainian people fair?

2. PRINCIPLE OF JUSTICE IN UKRAINIAN LEGISLATION
AND ITS IMPLEMENTATION

Justice is the foundation of the welfare state, which must ensure human rights.
If we analyze the state of human rights in Ukraine, the principle of justice is tre-
ated quite formally, because it is considered as a theoretical stencil, from which
there is no practical use. In any democratic state, the principle of justice is a fun-
damental principle in law that must permeate all spheres of public life. In their
decisions, courts very often refer to the principle of justice. Thus, for example,
the Constitutional Court of Ukraine in its decision of 2 November 2004 No. 5-
rp/2004 in the case of imposing a milder sentence by the court notes that justice
— one of the basic principles of law, is decisive in determining it as a regulator
social relations, one of the universal dimensions of law. Justice is usually seen
as a property of law, expressed, in particular, in the equal legal scale of behavior
and in the proportionality of legal responsibility for the offense.’ The decision of
the Constitutional Court of Ukraine of 11 October 2005 No. 8-rp/2005 in the case
of the level of pension and monthly lifetime allowance states that the activities of
law-making and law enforcement bodies should be carried out on the principle of
fairness.® In its judgment of 22 September 2005 No. 5-rp/2005 in the case of per-
manent land use, the Constitutional Court of Ukraine emphasized that “the con-

3 Judgment of the Constitutional Court of Ukraine in the case on the constitutional petition of the
Supreme Court of Ukraine on the constitutionality of the provisions of Article 69 of the Criminal
Code of Ukraine (case on sentencing by a court) (2004), http://www.ccu.gov.ua/docs/504
[accessed: 10.12.2020].

6 Judgment of the Constitutional Court of Ukraine in the case on constitutional petitions of the Su-
preme Court of Ukraine and 50 people’s deputies of Ukraine on compliance of the Constitution of
Ukraine (constitutionality) with the provisions of the third and fourth paragraphs of item 13 Section
XV “Final Provisions” of the Law of Ukraine On Compulsory State Pension Insurance and the official
interpretation of the provisions of Part 3 of Article 11 of the Law of Ukraine On the Status of Judges
(case on the level of pension and monthly lifetime allowance) (2005), http://www.ccu.gov.ua/docs/519
[accessed: 31.01.2021].



CONSTITUTIONAL PRINCIPLE OF JUSTICE IN UKRAINE 61

stitutional principles of equality and fairness require the definition, clarity and
unambiguity of a legal norm, as nothing else application, does not preclude unli-
mited interpretation in law enforcement practice and inevitably leads to arbi-
trariness.”’

In the field of law enforcement, justice is manifested, in particular, in the equ-
ality of all before the law, the conformity of crime and punishment, the goals of
the legislator and the means chosen to achieve them. A separate manifestation of
justice is the question of the conformity of punishment to the crime committed;
the category of justice presupposes that the punishment for a crime must be co-
mmensurate with the crime. Fair application of legal norms is, first of all, a non-
discriminatory approach, impartiality. This means not only that the statutory cor-
pus delicti and the scope of punishment will be commensurate with each other,
but also that the punishment must be in fair proportion to the gravity and circum-
stances of the offense and the identity of the perpetrator. The adequacy of punish-
ment for the severity of the crime follows from the principle of the rule of law,
from the essence of constitutional rights and freedoms of man and citizen, in pa-
rticular the right to liberty, which can not be limited, except as provided by the
Constitution of Ukraine [Holovchenko 2012, 7].

The problematic issue in practice is that corruption is rampant in Ukraine, es-
pecially in the courts, and it is very difficult to get a fair trial in court. We often
witness the so-called “custom” decisions, when some “manual” judges make such
decisions, because “telephone law” in Ukraine has not yet been de facto aboli-
shed. For example, according to the latest polls conducted by the Razumkov Ce-
nter, distrust of the judiciary among Ukrainian citizens is preceded only by dis-
trust of officials in general and the Russian media.®

The judicial system of Ukraine has a rather difficult situation. Currently, there
is a “staff shortage” in the courts, which leads to an increase in the workload of
current judges and violation of the terms of consideration of cases. The shortage
of staff in local and appellate courts is about 30 percent, and in some courts there
are no judges at all. A. Ovsienko, Chairman of the High Council of Justice, notes
the following: the events during the last five years witnessed to the fact that in
the continuing process of judicial reforms loosing over 2500 judges, the state was
able to fill in the vacancies only for 10%, despite the fact that there exists an ur-
gent need in judges. It is connected with the work overload and as a result pro-

7 Judgment of the Constitutional Court of Ukraine in the case on the constitutional petition of 51
People’s Deputies of Ukraine on the constitutionality of the provisions of Article 92, paragraph 6
of Section X Transitional Provisions of the Land Code of Ukraine (case on permanent land use)
(2005), http://www.ccu.gov.ua/docs/519 [accessed: 31.01.2021].

8 Ukrayins ki sudy hirshi za koruptsiyu, vwazhayut’ investory, https://www.bbc.com/ukrainian/news-
54891061 [accessed: 31.01.2021].
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longing the cases investigation and in the long run causing mistrust and in general
deterioration of justice.’

Such a violation of the principle of justice in the judiciary leads to a deterio-
ration of the economic situation in Ukraine due to the outflow of foreign invest-
ment. The situation was further complicated by the COVID-19 pandemic. In or-
der for a foreign investor to want to work in Ukraine, he needs certain guarantees,
including a guarantee of fair justice.

According to A. Selivanov, the first thing to understand the purpose and pur-
pose of justice is the trust of citizens, when justice is done exclusively by law,
and access to court is guaranteed. The task for judges is to completely exclude
the possibility for each participant in the proceedings to seek means of illegal in-
fluence on judges, which may give him an advantage in obtaining the desired co-
urt decision. This is the main danger of losing the authority of professional judges
and the right to judge. None of the citizens agrees to live in such a society with
unforeseen circumstances, which deprives a person of confidence in his own legal
protection and constitutional security. Isn’t that why the “trembling of soul and
body” penetrates deep into people’s minds when they find themselves in a court
deprived of the right to a fair trial. And this is the main factor inhibiting positive
change in Ukraine [Selivanov 2017, 4].

We fully agree with T.R.S. Allan’s argues that in responding to a claim, a ju-
dge or arbitrator must convince the plaintiff of the fairness of his or her treatment
in terms that demonstrate the independence of his or her position. Judicial proce-
dure presupposes respect for its participants, which is manifested not only in their
specific treatment in accordance with the established rules, but also in the re-co-
gnition of their dignity, in the manner in which, in their opinion, it should be ex-
pressed to make them feel gifted, equal rights of citizens. The use of an indepen-
dent format of judicial procedure in courts, tribunals and other official institutions
can be considered an integral component of the concept of constitutional govern-
ment, which reflects the status of a citizen as an autonomous moral agent. The
wider the individual’s participation in the court proceedings — and hence his con-
trol over its course — the higher the moral authority of its outcome. And to the ex-
tent that the citizen will be able to obtain a justification for the administrative ac-
tion presented in the most justified light, and will be able to challenge its conse-
quences in their own interests, as he will be forced to make a decision of an impar-
tial judge, proving his consent [Allan 2001, 106].

Violation of the principle of justice in Ukraine leads to mass migration of the
population of Ukraine to the developed countries of the European Union. The si-
tuation in the country is complicated by the war in Eastern Ukraine, unemploy-
ment, a pandemic of coronavirus infection. The threat to Ukraine is that if effe-
ctive reforms are not carried out in the near future, our state may become a state

° Holova VRP Andriy Ovsiyenko: Kadrovyy holod u sudakh znyzhuye riven’ dostupu hromadyan do
pravosuddya, https://hcj.gov.ua/news/golova-vrp-andriy-ovsiyenko-kadrovyy-golod-u-sudah-zn
yzhuye-riven-dostupu-gromadyan-do [accessed: 31.01.2021].
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of “corrupt and retired people.” In order to achieve justice in the courts, judges
are needed who, in addition to knowledge, will also have high moral qualities. In
addition, the implementation of the principle of justice raises issues related to the
imperfection of legal norms. Therefore, very often individuals are unfairly pro-
secuted, and there is no principle of justice in disciplinary liability. In general, the
judge must bear in mind that in interpreting national law he must take into account
the principle of fairness. Then the goal of justice will be achieved — protection of
violated rights.

Ukrainians are one of the leaders in appealing to the European Court of Hu-
man Rights to protect their violated rights. This state of justice is a cause for con-
cern. Mr. Guyvan investigates this issue and notes that of the 60,000 complaints
before the Court, more than 20% are filed against Ukraine. However, not only the
quantitative indicator is impressive. The fact is that most lawsuits before the Eu-
ropean Court are based on the same grounds, so there is duplication of decisions
[Guyvan 2019, 153]. In Ukraine, court decisions are often appealed to the Euro-
pean Court of Human Rights due to the fact that national courts do not implement
the principle of fairness in practice, only formally refer to it. However, there are
cases when the judge sees in the case that the law applicable to the disputed legal
relationship is unfair. Modern law enforcement solves this problem by achieving
a certain balance between the so-called established types of morality — “morality
of aspirations” and “morality of duty,” taking into account the priority of the latter
as a more universal type of morality that can serve as a basis for law [Fuller 1969,
51-52]. However, even if there is already a decision of the ECtHR to be used by
national courts in the future, there are problems with law enforcement.

The problem for the Ukrainian judiciary is the lack of uniform criteria for the
application of ECtHR precedents. Courts are often unaware of the legal meaning
of their application. If the case law of the ECtHR is applied by national courts,
then only at the formal level. This is a problem, as courts in Ukraine must not on-
ly refer to the ECtHR’s decision, but also interpret it [Guyvan 2019, 107].

The importance of the constitutional principle of justice is that it requires equal
application of the law to persons in similar situations and differentiated appli-
cation to those in different situations. The value of the principle of justice is re-
vealed in the opposition to legal arbitrariness. Therefore, an important step for
Ukraine is to strengthen the principle of justice as a fundamental principle of law.
In the field of law enforcement, justice is manifested, in particular, in the equality
of all before the law, the conformity of crime and punishment, the goals of the le-
gislator and the means chosen to achieve them.

In constitutional and legal relations, the criterion for the legitimation of state
power is justice. The procedure for access to public positions is open. In this way,
according to V. Vasylchuk, the principle of justice is realized. He believes that
officials should not abuse their rights in carrying out their activities. In this case,
state power will be exercised on the basis of justice [Vasylchuk 2013, 16]. The
right to a fair trial is a good example. It is the “political” branches of government
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that must decide what resources the justice system can count on. The courts must
assert their rights, because it is necessary to ensure a fair hearing for each indi-
vidual. The right to a fair trial is of paramount importance when a citizen faces
serious criminal sanctions [Allan 2001, 328].

It is the efficiency of the national judiciary that is a topical issue today. To ad-
dress this issue, the ECtHR’s statistics on the recognition of national judicial en-
forcement as illegal need to be improved. Ukraine’s judicial system is currently
being renewed and it is hoped that the new judges will use European principles
of a fair trial. The requirements of morality and justice must be taken into account
when making court decisions [Guyvan 2019, 107-108]. It should be noted that
the principle of justice is implemented not only during the administration of ju-
stice, but also during the execution of a court decision. A problematic issue in
practice is the fact that in Ukraine about 70% of court decisions remain unful-
filled. Then what is the meaning of justice? Such non-enforcement of court de-
cisions affirms legal nihilism in the state, which is a dangerous phenomenon. In
Ukraine, there is no effective mechanism to ensure the enforcement of court de-
cisions. There are no effective coercive measures against the debtor, which leads
to non-enforcement of court decisions. A fair court decision can remain a simple
sheet of paper for years. We often witness that court decisions are not enforced
fairly, there are significant delays in enforcement, enforcement deadlines are vio-
lated or decisions are not fully enforced.

CONCLUSION

The principle of justice is a fundamental principle in law, which was applied
in ancient Rome, but does not lose its significance and relevance today. “Ae-
quitas” —justice means “equality.” In Ukraine, a number of constitutional require-
ments follow from this principle. The difficult situation in the country, caused by
the scandalous decision of the Constitutional Court of Ukraine to cancel the ele-
ctronic declaration of their income by officials leads to a violation of the princi-
ples of justice and equality before the law and the courts. The situation is currently
unresolved.

Ukraine aspires to become a full member of the European Union. Therefore,
one of the most important tasks for it is both overcoming corruption and carrying
out judicial reform in order to ensure a fair trial. A necessary step for Ukraine is
the implementation of the principles of democracy and the rule of law. However,
in practice we are witnessing only the imitation of a fair trial in Ukraine. This le-
ads to mass migration of Ukrainians to developed countries of the European
Union. On the other hand, the number of ECtHR decisions against Ukraine is in-
creasing.
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Abstract. The main aim of this study is to present homelessness against international human rights
law, whilst assessing the state of regulations in force and pointing out whether they sufficiently pro-
tect homeless persons as a group which requires special legal protection. At the same time, the ana-
lysis will confirm or falsify the research hypothesis which asks us to ponder on whether (and if yes
— why) homelessness violates the principle of indivisibility of human rights in a particular way and
whether it should be examined as such. Does homelessness per se — violating inherent human digni-
ty — negate the essence of human rights and de facto exclude the possibility of exercising some of
them? Formulation of this hypothesis implicates a question about the relationship between home-
lessness and indivisibility of human rights. Verification of the above hypothesis will outline the
scope of further reflections carried out on the basis of the analytical method and by interpretation
of the law in force, supported by the statistical method.

Keywords: homelessness, human rights, international protection of human rights, principle of indi-
visibility of human rights

INTRODUCTION

Among various grave problems that are a challenge in the 21st century both
for states and for the international community, particular attention needs to be gi-
ven to the problem of homelessness which in genere escapes the regulations in
force. Therefore, it is not without a reason that the issue in question has not been
the subject of quantitatively extensive scholarly analyses in law in general and in
research addressing international (including European) protection of human ri-
ghts in particular. The difficulties in specifying the normative nature of the occu-
rrence of homelessness is additionally affected by the fact that in legal writings it
is most often juxtaposed with the right to housing or the right to protection against
social exclusion [Ploszka 2015, 50], which is difficult to recognize as a precise
and sufficient way of describing the analysed issue. Even though on the one hand
the discussed manner of presenting the problem of homelessness in the discourse
about human rights raises — de lege lata — a number of doubts, thus complicating
the description of the legal nature of homelessness, on the other it still remains
the only way to make the issue in question a reality under international human ri-
ghts law.

The above findings allow us to outline the framework of this study among ma-
ny contexts in which homelessness may be and is presented in the Polish and in-
ternational literature alike [Robson 1994; Stoner 1995; Pawlik 2015; Luba, Da-
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vies, Johnston et al. 2018] — special focus will be given to locating (associating)
the phenomenon in question in the system of international human rights protec-
tion. Thus, the occurrence of homelessness per se will be placed in the category
of human rights, which will allow for it to be perceived as a problem of a juristic
character leaving its economic, social, ethical and other determinants beyond the
scope of the analysis. Additionally, focus will be given to the European aspect of
the phenomenon in question, at the same time using international determinants
only in a subsidiary scope, always where the conducted research requires certain
completion. This will make it possible to draft the research area and bring its sco-
pe down solely to the ground of international (European) law, leaving out the ana-
lysis of the subject-matter of domestic law.

The adopted research scope allows for a clarification that the main aim of this
study is to present homelessness against international human rights law and at the
same time to assess the state of regulations in force and to point out whether they
sufficiently protect homeless persons as a group which requires special legal pro-
tection. At the same time, the analyses will allow a confirmation or falsification
of the research hypothesis which asks us to ponder on whether (and if yes — why)
homelessness violates the principle of indivisibility of human rights in a parti-
cular way and whether it should be examined as such. Does homelessness per se
— violating inherent human dignity — negate the essence of human rights and de
facto exclude the possibility of exercising some of them? Formulation of this hy-
pothesis implicates a question about the relationship between homelessness and
indivisibility of human rights.

Verification of the above hypothesis will outline the scope of further refle-
ctions carried out on the basis of the analytical method and through interpretation
of applicable law, supported by the statistical method.

1. HOMELESSNESS — INTRODUCTORY OBSERVATION

Statistics that directly or only indirectly address homelessness leave readers
with no doubt as to the great scale and certain universality of the phenomenon in
question. When one takes into account the fact that on the basis of national reports
it is cautiously estimated that “no less than 150 million people, or about 2 percent
of the world’s population, are homeless” while “about 1.6 billion, more than 20
percent of the world’s population, may lack adequate housing” [Chamie 2017],
then the social gravity of the problem of homelessness cannot be questioned any
more.

Reports addressing homelessness in Europe, with particular emphasis on the
European Union countries, emphasize that in 24 of them the level of homeless-
ness has gone up in the last decade, in some even quite significantly (a rise by 16
to 389%). The only EU Member State in which homelessness has decreased sig-
nificantly in the last couple of decades is Finland, while three countries (Croatia,
Poland and Portugal) display mixed models [Baptista and Marlier 2019, 13]. The
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fact that Poland stands rather stably against other EU states does not undermine
the problem since in 2019 30,330 people were diagnosed as homeless in Poland,
of whom 83.6% were men (25,369 people) and 16.4% were women (4,961 peo-
ple)." Despite the general statistics and the accompanying trends this still proves
(especially given it is the 21st century) the great scale of the occurrence.

However, it needs to be emphasized that the above presented statistics are not
reliable and cannot constitute a full quantitative image of homelessness. A direct
reason for this is the absence of one universal and generally accepted definition
of the concept of homelessness, which results from the fact that the research con-
ducted on homelessness is based not only on a different methodology, but mostly
on different definitional elements which provide the construct for the adopted de-
finitions. It is the case, for instance, with the exceptionally essential — from the
perspective of the concept in question — temporal aspect. If one were to assume
in short that homelessness is “a relatively permanent situation of a person depri-
ved of a roof over their head or who does not have their own housing” [Porowski
1995, 433-34], then such understanding of homelessness requires specification
what this “relatively permanent” situation is. On the scholarly ground it is rightly
emphasized that “houselessness” is a wider term which includes those who are li-
ving in emergency and temporary accommodation provided for homeless people,
such as night shelters, hostels and refuges. It also covers people who reside in
long-term institutions, for example psychiatric hospitals, simply because there is
no suitable accommodation for them in the community. Another group in this ca-
tegory are households staying in bed and breakfast hotels and other places which
are unsuitable as long-stay accommodation [Fitzpatrick 2000, 33].

The number of the above-mentioned situational categories, classified under
the term homelessness, shows a significant degree of complexity of the analysed
matter. Moreover, this allows two ordering reflections. First of all, from the per-
spective of human rights, a specification of the semantic scope of the analysed
conceptual category which, as pointed out by Kazmierczak—Kaluzna, involves
“exact” understanding of homelessness and bringing down the essence of the pro-
blem to absence of “a roof over one’s head” or not having “one’s own” housing
[Kazmierczak—Katluzna 2015, 21], without going into detail, needs to be consi-
dered especially significant. From the legal and personal perspective, home-
lessness as such is problematic. Homelessness as a social question is not easy to
regulate formally [ibid.] which is why it is a special conceptual category in its na-
ture. By escaping classic methods of defining concepts, due to its vague nature
and difficulty in specifying the meaning of individual definitional elements, the
way it is understood depends strictly on a certain research perspective adopted in
the course of the definition-giving process. Secondly, homelessness in legal and
human terms, understood as a conceptual category, does not have an independent
character. In order to explicate its meaning, it is necessary to demonstrate other

! See https://www.gov.pl/web/rodzina/wyniki-ogolnopolskiego-badania-liczby-osob-bezdomnych-
edycja-2019 [accessed: 22.10.2020].
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conceptual and factual categories (i.e. right to housing, social exclusion, etc.),
which will be addressed below.

2. HOMELESSNESS — NORMATIVE APPROACH

As pointed out at the outset, the subject of special interest to this part of the
study will consist in — referring to the discussed homelessness — regulations of in-
ternational law, including European law, adopted on the legal and human ground.
By default, regulations of domestic law, which do not fall under the outlined sco-
pe of analysis, will not be addressed.

Therefore, in the universal system of human rights the issues of homelessness
can be interpreted from the provisions of Article 11(1) of the International Cove-
nant on Economic, Social and Cultural Rights, signed in New York on 19 Decem-
ber 1966.> Pursuant to them, parties to the Covenant recognize the right of every-
one to an adequate standard of living for himself and his family (including adequ-
ate food, clothing and housing) and to the continuous improvement of living con-
ditions. Indicating, by means of the said provisions, that everyone has the right to
housing is crucial from the perspective of further reflections. It is difficult to look
for a clearly worded obligation to combat homelessness in the framework of posi-
tive obligations of states, which from the perspective of national legal systems
should be significant enough so that “the legal tile to housing is not considered
sufficient protection against homelessness” [Kazmierczak—Katuzna 2015, 21]. If
having a title to housing does not exclude the state of homelessness, then giving
“homelessness” the status of a normative category by including it in the frame-
work of the “right to housing” is certainly not a legally perfect manoeuvre, though
— de lege lata — the only one. Confirmation of the above may be found in the po-
sition of the Committee on Economic, Social and Cultural Rights (2019).> The
Committee observes that significant problems of homelessness and inadequate
housing also exist in some of the most economically developed societies.

Therefore, placing rights such as i.a. the right to food, housing and water, and
also the right to the highest possible standard of health (Articles 10-12) [Kedzia
2018, 14] under the material scope of the right to an adequate standard of living
may be considered as a form of application of the issues of homelessness to the
provisions of the Covenant.

European law focuses mainly on three legal aspects which outline — in the co-
ntext of the described homelessness — the appropriate standard of the right to ho-
using. First of them is the European Convention for the Protection of Human Ri-

2 International Covenant on Economic, Social and Cultural Rights, signed at New York on 16 Dece-
mber 1966, United Nations, Treaty Series, vol. 993.

3 CESCR General Comment No. 4: The Right to Adequate Housing (Art. 11(1) of the Covenant). Ado-
pted at the Sixth Session of the Committee on Economic, Social and Cultural Rights, on 13 December
1991 (Contained in Document E/1992/23), https://www.refworld.org/docid/47a7079al.html [acce-
ssed: 22.10.2020].
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ghts and Fundamental Freedoms signed on 4 November 1950 in Rome under the
auspices of the Council of Europe,* for which Protocol 4 was signed on 16 Sep-
tember 1963 in Strasbourg.” Article 2(1) of this Protocol (which stipulates every-
one’s right to freedom to choose his residence on the territory which he legally
resides in) and Article 8(1) of the Convention (which treats — under the right to
respect for one’s private and family life — also about respect for one’s home) ad-
dress the issues of the right to housing differently to the way they are referred to
in the said Covenant. Not only does the Convention assume by default that this
right is afforded to everyone (without exceptions and without personal exclu-
sions), but it also expands the material scope of this right to include the choice of
residence as such and an obligation resting with state authorities to respect hou-
sing. Only that the last of the cited regulations is rather related to the already ac-
quired ownership of a house, marginally protecting homeless persons by default
deprived of such ownership.

Compared to the European Convention, the issue is more precisely regulated
in another legal act of the Council of Europe, that is the reviewed version of the
European Social Charter.® Pursuant to its Article 31, in extenso addressing the ri-
ght to housing, with a view to ensuring the effective exercise of the right to hou-
sing, the Parties undertake to take measures designed: firstly, to promote access
to housing of an adequate standard; secondly, to prevent and reduce homelessness
with a view to its gradual elimination; and finally, to make the price of housing
accessible to those without adequate resources. The provision in question may be
considered as the fullest wording of the right to housing on the normative ground,
which in its essence is a legal form of protection against homelessness. A sta-
tement — by means of international law regulations — that the right to housing is
afforded to everyone and also that implementation of this right is an obligation of
state authorities is of fundamental importance in the context of protection of na-
tural persons against homelessness and the related social exclusion.

However, it is worth adding that a direct reference to the premise in question,
by juxtaposing it not only with the right to housing, but also with poverty and so-
cial marginalization, can be found in the Charter of Fundamental Rights’ signed
in Lisbon on 13 December 2007 appended to the Treaty of Lisbon amending the
Treaty on European Union and the Treaty establishing the European Community,
signed at Lisbon.® When it comes to the first aspect (of the right to housing), the
Charter provides in Article 34(2) that everyone residing and moving legally wi-

4 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amen-
ded by Protocols Nos. 11 and 14, signed at Rome on 4 November 1950, ETS 5.

3 Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
securing certain rights and freedoms other than those already included in the Convention and in the
first Protocol thereto, ETS No. 046.

¢ European Social Charter (Revised), signed at Strasbourg on 3 May 1996, ETS 163.

7 Charter of Fundamental Rights of the European Union, OJ C 326, 26.10.2012, p. 391-407.

8 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the Euro-
pean Community, signed at Lisbon, 13 December 2007, OJ C 306, 17.12.2007, p. 1-271.
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thin the European Union is entitled to social security benefits and social advan-
tages in accordance with Union law and national laws and practices. This means
that in the adopted approach residence is treated as a sine qua non condition to
enjoy other benefits. Absence of a formal possibility to prove one’s place of resi-
dence — which by default affects homeless persons — is of great importance in the
context of the research hypothesis formulated in the beginning. Absence of resi-
dence as such predetermines that a homeless person cannot enjoy — in the context
of the analysed provisions — any social rights the exercise of which requires resi-
dence and in the long-run leads to discrimination. When it comes to the second
aspect (poverty and social marginalisation), the Charter stipulates in Article 34(3)
that in order to combat social exclusion and poverty, the Union recognizes and
respects the right to social and housing support to ensure, in accordance with prin-
ciples established in the Union’s law and national legislations and practices, life
in human dignity. Three issues seem particularly interesting from this perspe-
ctive: firstly, the fact that the European Union allows housing support as a form
of combating social exclusion and poverty; secondly, reference in the cited pro-
vision to dignity as a value that underlies all human rights and freedoms; and thir-
dly, associating homelessness with the indivisible nature of human rights, which
we will return to later.

3. HOMELESSNESS — JURIDICAL APPROACH

The above brief analysis of regulations in force demonstrates certain trends
which allow for the discussed homelessness to be placed in the system of inter-
national (European) protection of human rights. This makes it valid to reach for
the case-law basis so as to demonstrate by examples from the European Court of
Human Rights that the essence of the adopted regulations is reflected in the judi-
cature.

A compilation of statistics drawn up by the author on the basis of the HUDOC
database search demonstrates that the ECtHR has addressed the “homeless” cate-
gory in 105 judgments which explicite include the analysed category in their con-
tent. And although the said statistics of judgments cannot be recognized as a fully
reliable source of information on statistical determinants of homelessness, they
outline the trend mentioned above, thus allowing a conclusion that the number of
references is significant and their substantive determinants and place in the inter-
national (European) context of human rights are diverse.

The first group of the analysed ECtHR judgments includes those in which the
Court — addressing homelessness — refers to obligations of local authorities to-
wards the homeless. Pointing to domestic legislations concerning pregnant wo-
men and new-borns, social security and raising children as well as accommo-
dation for homeless persons, it pointed to the category of persons who require
special protection from the state. In the last context the requirement of accommo-
dation is associated not only with the requirement to ensure housing, but, what is
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more, the Court sees this obligation as a requirement to ensure “secure accommo-
dation.” In other judgments the Court refers, also in personal terms, to the status
of persons unintentionally homeless who have a minor child' or to the situation
of unaccompanied minors who are homeless. "'

The second group of selected judicial decisions is associated with the issues
of homelessness of'> and homelessness of asylum-seekers. In this context the Co-
urt points out that many homeless asylum seekers, mainly single men but also fa-
milies, illegally occupy public places. The Court also emphasizes that having per-
manent residence is a requirement to obtain a tax identification number, which
excludes a homeless person from the labour market. Moreover, according to the
Court, health care authorities, often unaware of their obligation to provide asy-
lum-seekers with free medical care or of the existence of any other additional hea-
Ith risks such persons are vulnerable to, fail to implement the rights of homeless
and destitute persons or other basic forms of social assistance.'

In the context of social assistance, the Court developed its earlier case-law in
another judgment pointing out that in the face of a choice between an uncertain
life of a homeless person and the relative security offered by social assistance ho-
mes, disabled persons (in the Central and Eastern European countries) may opt
for the second solution only because the national system of social assistance did
not offer them any alternative services. However, this does not mean, in the Co-
urt’s opinion, that the stakeholders freely expressed their consent to be placed in
such institutions."

Free will is also noticed in other Court judgments, though in a completely di-
fferent context. It is because the Court addresses the issue of homelessness juxta-
posing it with the essence of deprivation of liberty. By asking a valid question
whether a given person may renounce their right to freedom, the Court states that
situations in which the person is not de facto deprived of their liberty need to be
excluded. A homeless person or a vagrant entering police headquarters asking for

° Judgment of the European Court of Human Rights of 18 January 2001, Chapman v. the United
Kingdom, Application No. 27238/95; judgment of the European Court of Human Rights of 18 Janu-
ary 2001, Lee v. The United Kingdom, Application No. 25289/94; judgment of the European Court
of Human Rights of 18 January 2001, Beard v. The United Kingdom, Application No. 24882/94.
19 Judgment of the European Court of Human Rights of 27 September 2011, Bah v. The United Ki-
ngdom, Application No. 56328/07.

1 Judgment of the European Court of Human Rights of 28 February 2019, Khan v. France, Applica-
tion No. 12267/16.

12 Judgment of the European Court of Human Rights of 23 November 2000, The Former King of
Greece and Others v. Greece, Application No. 25701/94.

13 Judgment of the European Court of Human Rights of 21 January 2011, M.S.S. v. Belgium and
Greece, Application No. 30696/09.

14 Judgment of the European Court of Human Rights of 17 January 2012, Stanev v. Bulgaria, Appli-
cation No. 36760/06.
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a place to sleep, whose wishes are met by placing him in a prison cell, is not de-
prived of liberty if he can leave the cell at any point he wishes to."

Moreover, the Court analysed cases where homelessness occurred as a result
of action or negligence of state authorities, citing situations in which a person be-
comes homeless due to a few-week or a few-month long delay between a given
person reporting at the immigration department of relevant police headquarters
and registering his application.'® Such a line of judicial decisions orients the pro-
cess of thinking about homelessness towards positive obligations of states which,
by creating a minimum standard of protection against homelessness, should cont-
ribute to limiting the discussed problem.

What is interesting, apart from the above personal and material aspects, the
Court approaches homelessness by presenting it against procedural aspects and
by invoking the “intentionally homeless” measure recognized by municipalities
or the procedure where local authorities put a specific person on the list of home-
less persons.'” In its case-law the Court supplements procedural aspects with ma-
terial aspects, for example by juxtaposing the right to housing (treated i.a. as an
ownership right) with the principles of a fair trial interpreted from Article 6 of the
European Convention. In one of its judgments, the Court emphasizes that “the
deprivation of a home requires a fair and public hearing and the other procedural
requirements which have developed from the jurisprudence of Art. 6 ECHR” [Ke-
nna 2008, 193-208]. The legitimacy of such reasoning results also from the ana-
lysis of other judgments in which the Court directly refers to the obligation resting
with states to protect the right of everyone to respect for his home and private and
family life.'®

4. SUMMARY — HOMELESSNESS AS VIOLATION OF THE PRINCIPLE
OF INDIVISIBILITY OF HUMAN RIGHTS

These reflections legitimise the outlining of certain trends intended to place
homelessness in the international law of human rights, which is being done in two
ways. On the one hand, both the legislation in force and the case-law of the Euro-
pean Court of Human Rights guarantee everyone the right to housing by demon-
strating that the obligation to implement this right rests with state authorities whe-
re absence of such implementation and being homelessness deprive one of the
possibilities to exercise other human rights or at least limit these possibilities to
a significant degree. On the other hand, though, homelessness is juxtaposed with

15 Judgment of the European Court of Human Rights of 5 July 2016, Buzadji v. The Republic of
Moldova, Application No. 23755/07.

16 Judgment of the European Court of Human Rights of 4 November 2014, Tarakhel v. Switzerland,
Application No. 29217/12.

17 Judgment of the European Court of Human Rights of 18 January 2001, Jane Smith v. The United
Kingdom, Application No. 25154/94.

18 Judgment of the European Court of Human Rights of 22 February 2005 (final 22.05.2005), Novo-
seletskiy v. Ukraine, Application No. 47148/99.



HOMELESSNESS AGAINST THE PRINCIPLE OF INDIVISIBILITY 75

the requirement of ensuring an adequate standard of living, respect for one’s pri-
vate and family life, poverty and social marginalisation.

Even though the right to housing is a social right in its legal nature, thus a se-
cond generation right, as a social human right, as Stawicki believes, it enjoys pro-
tection afforded to individual rights under other identified human rights [Stawicki
2015]. This, in turn, equips it with a special normative valour, legitimising a con-
clusion that the category of homelessness on the ground of human rights is not
autonomous. The example of homeless persons — which is emphasized by Ploszka
— proves that using first generation rights is not possible without guaranteeing the
implementation of basic social rights. All human rights are universal, indivisible,
interdependent and interconnected [Ploszka 2015, 44]. If the position of the cited
author were to be modified a little, then going further one could say that using se-
cond generation rights will be all the more impossible if the exercise of personal
rights as fundamental rights is not ensured. Homelessness does not only deprive
people of their inherent dignity underlying any legal and human protection, but
most of all it ruins the possibility of exercising human rights as such. Homeless-
ness in extensio negates the essence of human rights.

The above observation directs the thinking about homelessness towards the
concept of indivisibility of human rights which is a leading idea (if not principle)
of international human rights law which ensures effective protection of rights, re-
gardless of the category they were assigned to [Kulinska—Kepa 2017, 21]. The
example of the social group described in this study, that is homeless persons doo-
med to be marginalised and socially excluded, exposes in a special way the fact
that homelessness, understood as a phenomenon, state and process, violates the
principle of indivisibility of human rights. If one were to conclude, as pointed out
by the UN Human Rights Council, that “all human rights are universal, indi-
visible, interrelated, interdependent and mutually reinforcing and must be treated
in a fair and equal manner, on the same footing and with the same emphasis™"’
[ibid., 22], there is no doubt that inability to ensure personal or social rights to
homeless persons violates the principle of the indivisibility of human rights in tofo.

In the face of the 21st century growing homelessness, the analysis of regu-
lations in force validates a view that international law acts protect homeless per-
sons too weakl